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The  Right  Hon.  Sir  Nicolas  Conyngham  Tindal, 

Knt,,  L.  C  J. 
The  Right  Hon.  Sir  Thomas  Wilde,  Knt.,  L.  C.  J. 
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ADVERTISEMENT. 


Thb  recent  publication,  by  my  friend  Mr.  David 
Power,  of  an  excellent  little  treatise  on  "  The  Law 
of  Qualification  and  Registration  of  Parliamentary 
Electors,"  has  induced  me  to  abandon  an  intention, 
which  I  for  some  time  entertained,  of  prefacing  the 
first  volume  of  these  reports  by  some  observations 
on  that  branch  of  law  to  which  the  cases  reported 
relate.  Any  attempt  of  the  kind  would  now,  how- 
ever, be  entirely  superfluous. 

I  cannot  let  slip  this  opportunity  of  publicly  ex- 
pressing my  acknowledgments  to  Mr.  John  Scott,  the 
learned  reporter  of  the  Court  of  Common  Pleas,  to 
whose  courtesy  in  communicating  the  elaborate  writ- 
ten judgments  of  the  late  Chief  Justice  Tindal  the 
greater  part  of  whatever  value  may  attach  to  this 
collection  of  cases  is  attributable. 

A.»  tl.  x.  Ju. 
August  15th,  1847. 
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•      4 


ARGUED  AND  DETERMINED  1843/  ••:/  .-. 

IN  THB 

COUET  OF  COMMON  PLEAS 

UNDER  THE  STAT.  6  YICT.  c.  18. 

nr 

MICHAELMAS  TERM  AND  VACATION, 


AuTEY,  Appellant,  and  Topham  and  Another,     yovemher7. 

Respondents. 

QHEE  Seijt  moved  to  enter  this  appeal  from  the  Tbeskty. 
decision  of  the  revising  barrister  for  the  borough  ofthesut. 
of  Leeds.    The  Master  had  declined  to  receive  it,  upon  ^^^^Jii^ 
the  ground  that  no  notice  had  been  transmitted  to  him  ^j**^!^^' 
within  the  time  required  by  the  provisions  of  the  sixty-  ^^'^fj?' 
second  section  of  the  stat.  6  Vici.  c.  18,    That  section  cte/mo*  term, 

traiMmit  to  the 

enacts,  *'  That  every  appellant  who  shall  intend  to  pro-  masters  of  the 

court  the  stete- 

secute  his  appeal,  shall,  within  the  Jirst  fatir  days  in  the  mentinwritiogb 

signed  by  the 
revisiog  barrister,  apd  therewith  also  gite  or  send  a  notice  ngned  by  him,  stating  his  in* 
teotion  to  prosecute  the  appeal ;  and  by  sect.  64  it  is  provided,  that  no  appeal  shall  be 
entertained,  unless  such  notice  shall  have  been  given. 

Where,  therefore,  such  notice  had  not  been  given  within  the  first  four  days  of  the  tenUi 
BeU^  that  the  Court  had  no  juriadiction  to  order  tlie  Master  to  enter  the  appeal* 

VOL.  I.  B 


.*.  •-•  • 


•  •   • 


• 


t 


• :  ••  • 

. '-       MICHAELMA8  TERM, 


•  • 


1843.      :i£^iaelmas  term  next  after  the  decision  to  which  such 

•       •    • 

%  appeal  shall  relate,  transmit  to  the  Masters  of  the  said 
;^\\  •"  .  Court  of  Common  Pleas  the  statemetU  (a)  in  writing  so 
signed  by  the  said  revising  barrbter  as  aforesaid,  and 
shall  also  thereaoith  give  or  send  a  notice^  signed  by  him, 
stating  therein  his  intention  to  prosecute  the  said  ap- 
peal ;  and  the  said  appellant  shall  also  give  or  send  a 
notice,  signed  by  him,  to  the  respondent  in  the  said 
appeal,  stating  his  said  intention  duly  to  prosecute  such 
appeal  in  the  said  Court ;  and  one  of  the  Masters  of  the 
said  Court,  to  be  nominated  for  that  purpose  by  the 
Lord  Chief  Justice  of  the  said  Court,  shall  forthwith 
enter  every  appeal,  of  which  he  shall  have  received  due 
notice  from  the  appellant  as  aforesaid,  in  a  book  to  be 
kept  by  him  for  that  purpose.  Section  64.  enacts, 
**  That  no  appeal,  or  matter  of  appeal  whatsoever,  shall, 
in  any  case,  except  where  the  conduct  and  direction  of 
the  appeal,  or  of  the  answer  thereto,  shall  have  been 
gi\exi  by  order  of  the  Court  of  Common  Pleas,  or 
of  any  judge  thereof,  to  any  person,  be  entertained  or 
heard  by  the  said  Court,  unless  notice  shall  have  been 
given  by  the  appellant  to  the  Masters  of  the  said  Court 
ai  the  time  and  in  the  manner  hereinbefore  mentioned** 

JShee  now  submitted,  that,  as  the  practice  under  the 
statute  was  quite  new,  and  the  appellant  was  not  aware 
of  the  necessity  of  giving  the  Master  notice  of  his  in- 
tention to  prosecute  the  appeal,  the  Court  might  ex- 
ercise  a  discretionary  power,  and  either  direct  the 
Master  to  receive  and  enter  the  appeal  without  notice, 
or  enlarge  the  time  within  which  notice  might  be  given. 

(a)  Ftdf8eet48. 


Vn.  VICTORIA, 

The  matter  of  appeal  was  one  upon  which  both  the  184S. 
a[^llant  and  the  respondents  were  anxious  to  obtain  Avm 
the  opbion  of  the  Court,  and  counsel  had  been  in<» 
stmcted  on  the  behalf  of  the  respondents  to  consent  td 
the  entry  of  the  appeal  without  the  notice.  iTindal  C.  J. 
The  only  question  is,  whether  we  have  jurisdiction.] 


Seijt  appeared  for  the  respondents,  and  sub- 
mitted, that  an  objection  to  the  reception  of  the  appeal 
could  only  be  raised  by  them.  If  they  were  ready  to 
receiTe  it,  no  one  else  had  a  right  to  complain.  [7¥ii« 
dal  C.  J.  Then  the  two  parties  might  come  to  us  in  the 
middle  of  next  term.]  The  words  of  the  sixty-second 
section  of  the  act  were  directory  rather  than  compulsory. 
iTindal  C.  J.  The  words  of  the  sixty-fourth  section  are 
as  plain  and  direct  as  can  be.  We  allowed  an  appeal 
to  be  entered  yesterday,  although  it  had  not  been  ac- 
companied by  a  notice  to  the  Master,  but  our  attention 
had  not  then  been  drawn  to  the  prohibitory  words  in 
the  six^-fourth  clause.] 

TiNDAL  C.  J.  A  new  authority  has  been  given  to  this 
Gnirt  by  the  legislature,  and  we  must  be  careful  to  in- 
terpret the  words  of  the  statute  by  which  it  is  conveyed, 
so  as  not  to  appropriate  to  ourselves  a  larger  juris- 
diction than  it  was  intended  to  place  in  our  hands.  The 
very  circumstance  of  jurisdiction  having  been  taken 
firom  another  tribunal,  and  transferred  to  us,  ought  to 
make  us  the  more  cautious,  lest  we  usurp  a  jurisdiction 
which  does  not  belong  to  us.  The  question  is,  have  we 
a  right  to  entertain  and  hear  this  appeal  ?  If  the  case 
had  stood  upon  the  words  of  the  sixty-second  section 
alone,  we  might,  perhaps,  have  been  inclined  to  hold 

B  2 


T. 
TorHAK. 


TOPHAIC 


MICHAELMAS  TERM, 

1843.  that  they  were  directory  only,  and  have  let  in  the  party 
j^jj^„  to  prosecute  his  appeal ;  but  then  comes  the  sixty-fourth 
section,  by  which  it  is  provided  '^  that  no  appeal,  or 
matter  of  appeal,  shall  be  entertained  or  heard,  unless 
notice  shall  have  been  given  by  the  appellant  to  the 
Masters  of  the  Court,"  in  the  time  and  in  the  manner 
mentioned  in  the  sixty-second  section  —  words  so  ex- 
press and  positive,  that  I  do  not  see  how  we  can  by  any 
possibility  avoid  their  operation*  It  appears  to  me,  that 
the  delivery  of  the  notice  to  the  Master,  within  the  four 
first  days  of  the  term,  is  a  condition  precedent  to  the 
entertaining  and  hearing  of  the  appeal ;  and  I  cannot 
help  thinking  that,  upon  general  principles,  it  is  much 
wholesomer  to  adhere  to  the  plain  words  of  a  statute, 
than  to  give  them  a  forced  construction,  upon  consider- 
ations of  convenience.  In  my  opinion,  therefore,  the 
appellant  is  too  late,  and  this  Court  has  no  jurisdiction 
to  receive  and  enter  his  appeal. 

CoLTMAN  J.    I  am  of  the  same  opinion. 

Erskine  J.  It  is  quite  impossible  to  get  over  the 
Words  of  the  sixty-fourth  section. 

Maule  J.  The  notice  of  appeal  required  to  be  given 
to  the  Master  stands  on  the  same  footing  as  a  writ  of 
error  from  an  inferior  to  a  superior  court.  Unless  that 
writ  be  sued  out  within  the  time  required  by  the  prac- 
tice of  the  Court,  the  superior  court  would  have  no 
jurisdiction;  and  we  have  none,  unless  this  notice  of 
appeal  be  given  within  the  first  four  days  of  Michaelmas 

term. 

Motion  refused,  (a) 

(a)  See  tlM  next  caM. 


VII.  VICTORIA. 

1643. 


Sdcfsok,  Appellant,  and  Wilkinson,  Kespondentt    ^ovenUw  % 

TN  this  case,  which  was  an  appeal  from  the  decision  of  The  Court  will 

the  revising  barrister  for   the   borough  of  Peter"  appwdto be^ 
borough^  the  appeal  had  been  entered  within  the  first  ^^^^  ^'^ 
four  days  of  the  term,  but  no  notice  had  been  given  to  }jj««d  to  the 

^  .  .      *  .    .  .        MMter,  ngned 

the  Master  siimed  by  the  appellant,  statinir  his  intention  by  the  ap- 

r  1       ^  .  pellent,  within 

to  prosecute  the  appeal.    On  the  motion  of  Clarice  Serjt.,  the  first  four 

the  Court  had  allowed  an  extension  of  the  time  for  mai  term  ^erca 

giving  notice  to  the  Master ;  but  the  attention  of  the  piintion^foraii 

Court  having  been  called  in  the  preceding  case  to  the  Se^"for  ^ 

words  of  the  sixty-fourth  section,  the  Master  was  now  P^;i>s.^« 

^  notice  IS  made 

directed  to  strike  the  appeal  out  y»^?  ^»  *"* 

"^^  four  days  of  the 

term,  and  an 
affidavit  by  the 

Byles  Serjt,  for  the  appellant,  moved  to  have  the  appellant's 
appeal  re-entered.     He  contended  that  the  case  was  that  it  was  not 
distinguishable  from  ihst  o{  Autey  v.  Tophanij  just  de-  L^flbenodoe 
cided  by  the  Court,  inasmuch  as  the  application  for  an  ^^  iSauired 
extension  of  time  was  made  within  the  first  four  days  of  •'J  *^*  •*^*" 
the  term.     It  was  moved  also  upon  an  affidavit  by  the 
clerk  to  the  London  agent  of  the  appellant's  attorney, 
stating  matter  of  excuse  for  the  non-transmission  of  the 
notice  within  the  time  mentioned  in  the  sixty-second 
section.     The  affidavit  having  been  filed  by  the  Master, 
it  might  be  considered  as  a  notice  given  by  the  appel- 
lant within  tlie  required  period  of  his  intention  to  pro* 
secute  the  appeal.     He  argued,  that  the  words,  '^  signed 
by  him,"  in  the  sixty-second  section,  did  not  necessarily 
import  that  the  notice  must  be  signed  by  the  hand  of  the 
appellant,  and  that  the  signature  of  an  agent  was  suffi- 
cient 

B  d 
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1845.  TiNDAL  C.  J.     We  are  bound  to  construe  our  new 

SiMPaoir  jwrisdiction  strictly,  and  the  appellant  not  having  given 
the  notice  required  by  the  act^  the  appeal  cannot  be 
received.  • 

Motion  refused. 


.WlUDHIOV. 


November  19.   Wbbb,  Appellant,  and  The  Overseers  of  Bm- 

MiKGHAM,  Respondents. 

In  arguing  the   HPHIS  was  an  appeal  from  the  decision  of  the  revising 
^^t  begiiM!^  barrister  for  the  northern  division  of  the  county  of 

fVarwick. 

Mettor  appeared  for  tlie  respondents,  and  submitted 
that  he  was  entitled  to  begin.  The  statement  by  the 
revising  barrister  was  in  the  form  of  a  case  from  sessions, 
and  the  respondents  had  to  support  his  decision. 

TiNDAL  C.  J.  The  case  is  more  like  an  appeal  to 
the  Privy  Council  from  the  judgment  of  an  inferior 
court.     The  appellant  must  begin. 

F,  Robinson^  for  the  appellant,  then  began,  but  after 
he  had  stated  the  case,  the  Court  said  that  it  appeared 
to  them  that  the  statement  of  the  matter  of  the  appeal 
was  deficient  in  some  material  facts ;  and  they,  there- 
fore, ordered,  that  it  should  be  remitted  to  the  revising 
barrister,  in  order  that  the  case  might  be  more  fully 
stated,  {a) 

(a)  See  $  VkL  e.  18.  «.  65. 
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TuDBAiLy  AppeUant,  and  The  Town  Qerk  of  Novmber^o.  , 

Bbistol,  Respondent. 

¥TPON  an  appeal  from  the  decision  of  the  revising  A  notice  ©fob* 
barristers  for  the  city  of  ^ru^o^. the  following  case  by  f^.  t.,  de- 

^  icribioff  hiin- 

was  stated  for  the  opinion  of  the  Court :  —  idf  to  be  «  on 

'*  At  a  court  held  in  the  ci^  of  Bristol^  on  the  25th  for  the  paruh 
of  September  1843,  before  us,  John  Tyrrell  and  George  jfh^^i^ane 
GramiUe  Kekenich^  appointed  to  revise  the  list  of  voters  ^°^*"^' 
in  the  election  of  members  of  parliament  for  the  said  tbe  alphabetical 

'^  lilt  of  the  free- 

city,   WtUiam  JkidbaU  objected  to  the  name  of  John  men  of  the  dtj 

ci  JMilolt  in 

Jenkins  being  retained  in  the  list  of  the  freemen  entitled  which  he  waa 
to  vote  in  the  election  of  members  for  the  said  city.  Mofthepandi 
Notice  of  objection  was  proved  to  have  been  duly  served,  jj^^,^,^.^ 
which  notice  was  signed  <  WtUiam  TudbaU^  of  HotweU  ^^^ 
Boadf  on  the  list  of  voters  for  the  parish  of  Cli/ionJ 
The  name  of  WiUiam  TudbaU  was  not  upon  either  the 
householder's  or  freeholder's  list  of  voters  for  the  parish 
of  CU/ion  ;  but  his  name  was  on  the  alphabetical  ^  list 
of  the  freemen  of  the  city  of  Bristol;*  and  there^  under 
the  letter  T.,  he  and  several  others  were  consecutively 
stated  as  '  all  of  the  parish  of  Cliftonj*  as  will  appear  by 
the  said  list  sent  herewith,  and  forming  part  of  this  case, 
tod  signed  by  us,  and  marked  A.     It  was  objected,  on 
behalf  of  the  said  John  Jenkins^  that  WiUiam  TudbaU^ 
instead  of  stating  himself  in  the  notice  to  be  on  the  list 
of  voters  for  the  parish  of  Clifton^  ought  to  have  stated 
himself  to  be  on  the  list  of  freemen  of  the  city  of  Bristol^ 
and  we,  being  of  this  opinion,  decided  that  the  notice 
was  insufficient,  and  did  not  require  the  said  John 

B  * 
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1843*       Jenkins  to  prove  his  qaalification,  but  retained  his  name 

jjr  The  case  also  contained  a  statement  by  the  revbing 

Town  aerk  of  barristers  that  they  had  come  to  the  same  decision  upon 

similar  notices,  served  upon  fifty-three  other  persons^ 
whose  names  were  set  forth,  with  their  qualifications,  in 
two  other  lists,  marked  B.  and  C,  annexed  to  the  cose. 
These  appeals  were  consolidated  with  diat  npon  the 
vote  of  John  JehkinSm 
The  case  was  argued  by 

CocJcbum  for  the  appellant.  The  notice  of  objection 
is  sufiicient.  The  seventeenth  secdon  of  the  Registra- 
tion of  Voter*8  Act,  6  VicL  c.  18«,  provides,  **  That  every 
person  whose  name  shall  have  been  inserted  in  any  list 
of  voters  for  any  city  or  borough  may  object  to  any 
other  person,  as  not  having  been  entided  on  the  last  day 
of  July  next  preceding  to  have  his  name  inserted  in  any 
list  of  voters  for  the  same  city  or  borough ;  and  every 
person  so  objecting  shall,  on  or  before  the  25th  day  of 
August  in  that  year,  give,  or  cause  to  be  given,  a  notice 
according  to  the  form  numbered  (10.)  in  the  said  sche* 
dule  (B.),  or  to  tlie  like  efiect,  to  the  overseers  who 
shall  have  made  out  the  list  in  which  tlie  name  of  the 
person  so  objected  to  shall  have  been  inserted ;  or  if  the 
person  objected  to  shall  have  been  inserted  jn  the  list  of 
freemen  of  any  city  or  borough,  except  the  city  of 
London^  then  to  the  town-clerk  of  such  city  or  borough ; 
and  every  person  so  objecting  shall  also  give,  or  cause 
to  be  left  at  the  place  of  abode  of  the  person  objected 
to,  as  stated  in  the  said  list,  a  notice,  according  to  the 
form  numbered  (11.)  in  the  said  schedule  (B.);  and 
every  notice  of  objection  shall  be  signed  by  the  person 
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objecting/'    The  form   No.  11.  (a)  has  been  literally        1843. 
followed  by  the  objector ;  and  although  it  is  true  that  he      Xodball 
was  not  upon   **  the  list  of  voters  for  the  parish  of         Z: 
Oifton^  yet  the  case  finds  that  in  the  list  of  freemen  for  Town  clerk  of 

BeISTOLs 

the  city  of  Bristol^  where  his  name  appears,  he  is  described 
as  *<  of  the  parish  of  CliftonJ*  The  schedule  does  not 
contain  any  form  which  is  strictly  applicable  to  notices 
of  objection  by  freeroeui  and  the  objector  has,  therefore, 
followed  the  general  form  which  is  given  in  No.  11.  of 
schedule  (B).  He  has  described  himself  of  the  place  of 
abode  which  the  town-clerk  has  set  opposite  to  his  name 
in  the  list  of  freemen  of  the  city  of  Bristol  /  and  there 
can  be  no  doubt  that  if  the  notice  of  objection  had 
stopped  short  at  "  WiUiam  TudbaUj  of  Holwell  Boad^'* 
it  would  have  been  good.  The  addition  of  words  which 
be  was  not  required  to  insert  is  mere  surplusage,  and 
could  not  have  misled  the  party  objected  to.  {Maule  J* 
He  might  look  into  the  list  of  voters  for  the  parish  of 
CUfiotif  and  not  find  the  name  of  the  party  objecting, 
and  then  he  would  not  trouble  himself  any  more  about 
the  matter.]  The  Court  will  not  hold  the  party  to  the 
same  strictness  as  in  pleading,  when  the  notice  supplies 
the  person  objected  to  with  information  of  the  objection. 

C  Austin^  for  the  respondent,  was  not  called  upon 
by  the  Court. 

t«)  To  Mr.  — , 

I  hereby  give  you  notice,  that  I  object  to  your  name  being  retained 
on  the  list  of  persons  entitled  to  TOte  in  tlie  election  of  memben  [or,  a 
r]  for  the  dty  [or  borough]  of-^^.    Dated  thia^— «day  of 

(  Signed)  J.  JS.  of  [Place  of  abode]. 

On  the  list  of  Toten  for  the  parish  of 


to 
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1843. 


TUSBAU 


BUSIOL. 


TiMDAL  C.  J.  This  appears  to  me  to  be  the  case  of 
a  misdescription,  in  which  the  party  objecting  has  fol- 
lowed  the  form  given  in  the  act  much  closer  than  he 

JLO0 

Town  Clerk  of  need  have  done,  and  has  followed  it  falsely.     He  has 

described  himself  as  being  upon  the  list  of  voters  for  the 
parish  of  ClifUm^  his  name  being,  in  fact,  upon  another 
list,  namely,  upon  the  list  of  the  freemen  of  the  city  of 
BrisiaL  We  cannot  hold  such  a  notice  of  objection, 
sufficient,  as,  where  the  lists  of  voters  are  numerous,  it 
would  throw  greater  difficulty  upon  the  claimant  in 
searching  for  the  objector  than  the  act  intended  to  im-> 
pose. 

Decbion  affirmed. 


November^   Whitmobe,  Appellant,  and  The  Town  Clerk  of 

Wenlock,  Respondent. 


A  cow-house, 
or  stable,  sub- 
stantiaUy  built 
of  Btooe,  the 
roof  of  which  it 
tiled*  having  a 
door  with  a 
lock  and  key, 
and  being  suit- 
able for  the 
purpose  for 
which  it  is  used, 
and  also  con- 
reniently 
placed  for  the 
occupation  of 
the  claimant's 
land,  is  a  build- 
ing within  the 
meaning  of  the 
words  «  other 
building,**  in 
the  S7tfa  section 
of  the  Befonn 
Act» 


nnHIS  was  a  consolidated  appeal  from  the  decision  of 
the  revising  barrister  for  the  borough  of  WetUockf 
who  stated  the  following  case  :— 

<'  Borough  of  Wenlock^  1  At  a  court  held  before  me^ 
in  the  county  of  So/qp.  J  John  George  PhiUimore^  the 
barrister  duly  appointed  to  revise  the  lists  of  voters  for 
the  borough  of  Wenlock^  in  the  county  of  Salop^  on  the 
27th  day  of  October  1843. 

*^  In  the  list  of  persons  claiming  to  vote  in  the  elec- 
tion of  members  for  the  borough  of  Wenlock^  in  respect 
of  property  situate  within  the  parish  of  Beckburtfy  in  the 
said  borough,  made  out  by  the  overseers  of  the  poor  of 
the  said  parish  on  the  Slst  day  of  Jtdy  18489  appears 
the  following  entry;  namely, — 
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K-. 

FlMa  of  Abode. 

Natimof 
QualiilcaltoD. 

Where  tltiiate. 

Thomat  CfaAriton 
Whicmorc 

B«ckbtti7  Brook. 

Building     and 
land. 

Beckbury  Brook. 

1843. 

Whitmobi 

V. 

The 

Town  Clerk  oC 

WsaiLocK. 


^  The  said  Thomas  CkarUon  Whitmore  was  duly  ob« 
to  by  JVUUam  Heq/brdy  and  appeared  in  support 
of  his  vote ;  and  haying  proved  that  he  was  in  all  other 
respects  a  duly  qualified  voter  for  the  said  borough,  the 
only  question  was,  whether  the  building  for  which  he 
daimed  to  vote  was  suflScient  within  the  statute.  The 
building  Co  which  the  objection  applied  consisted  of  a 
cow-house  or  stable,  substantially  buUt  of  stone,  the 
roof  of  which  was  tiled,  having  a  door  with  a  lock  and 
key.  It  was  proved  also  that  the  building  was  sub* 
stantialf  and  suitable  for  the  purpose  for  which  it  was 
erected  and  used,  and  conveniendy  placed  iix  the  oc- 
cupation of  the  plaintiff's  land.  After  hearing  argu- 
ments on  both  sides,  I  decided  that  the  building  was  not 
one  to  which  the  words  *  other  building,'  in  the  2  W.  4. 
c  45.  s.  27.  could  apply,  and  expunged  the  name  of  the 
voter,  which  is  to  be  restored,  if  the  Court  of  Common 
Pleas  be  of  opinion  that  the  building  was  such  as  en- 
titled the  claimant  to  vote." 


C.  Austin  appeared  on  behalf  of  the  appellant ;  but  the 
Court  called  on 

Manning  Se^t  to  support  the  decision.  There  are 
two  grounds  upon  which  it  is  contended  that  the  de- 
cision of  the  revising  barrister  was  correct,  and  that  this 
is  not  a  building  within  the  meaning  of  the  twenty* 
seventh  section  of  the  Reform  Act.  The  **  other  build* 
hig'^must  be  taken  to  be  ejusdem  generis  with  those 
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1848.        enumerated  in  the  section,  and  It  must  not  be  ancillary 

Whrmoeb     ^^  '^®  occupation  of  the  land.    The  case  is  important 

J>  in  both  points  of  view..   If  the  appellant  be  right,  the 

Town  Clerk  of  party  wiU  be  bound  to  claim  for  the  borough,  and  not 

WXNLOCK.         ^       ^  .  * 

for  the  county ;  if,  on  the  other  hand,  the  Court  should 
agree  with  the  argument  for  the  respondent,  the  party 
will  not  be  deprived  of  his  county  vote.     If  the  decision 
of  the  revising  barrister  restrains  the  franchise  on  the 
one  hand,  it  enlarges  it  on  the  other.     Tlie  first  ques- 
tion,  then,  is,  whether  a  cow-house  or  stable,  such  as 
the  case  describes,  falls  within  the  words  ''other  build<« 
ing  **  in  the  twenty-seventh  section  of  the  stat.  2  W.  4. 
c*  45.    By  that  section  it  is  enacted, ''  That  in  every  city 
or  borough  which  shall  return  a  member  or  members  to 
serve  in  any  future  parliament,  every  male  person  of  full 
age,  and  not  subject  to  any  legal  incapacity,  who  shall 
occupy,  within  such  city  or  borough,  or  within  any 
place  sharing  in  the  election  for  such  city  or  borough, 
as  owner  or  tenant,  any  houses  loarehouse^  counting-house^ 
shopf   or  other  buildings  being,  either    separately,  or 
jointly  with  any  land  within  such  city,  borough,  or 
place,  occupied  therewith  by  him  as  owner,  or  occupied 
therewith  by  him  as  tenant  under  the  same  landlord,  of 
the  clear  yearly  value  of  not  less  than  10/.,  shall,  if  only 
registered  according  to  the  provisions  hereinafter  cpn- 
tained,  be  entitled  to  vote  in  the  election  of  a  member 
or  members  to  serve  in  any  future  parliament  for  such 
city  or  borough.'*     In  order,  therefoi*e,  to  confer  the 
right  of  voting  upon  the  occupier,  the  building  must  be 
ejusdem  generis  with  those  mentioned  in  the  section,  viz. 
^*  house,  warehouse^  counting-house,  or  shop.*'    It  must 
be  such  an  one  as  can  be  used  for  the  purposes  of  trade. 
It  may  be  a  brewhouse^  a  bakehouse)  or  a  malthouse^ 
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or  other  building  of  a  similar  nature.    The  principle        1848. 
that,  where  general  words  in  an  act  of  parliament  follow     whitmom 
particular  words,  they  must  be  construed  as  applicable         J:^ 
to  subject-matter  gusdem  generis^  was  laid  down  by  the  Town  Cink  of 
Court  of  Queen's  Bench  in  the  case  of  Sandiman  v* 
Breach,  (a)     There   Lord   Tenterden  C.  J.,  in  giving 
judgment,  says,  ^  It  was  objected  that  the  plaintiff  in 
this  case  could  not  recover,  because  the  contract  (for 
the  breach  of  which  the  action  was  brought)  was  to 
have  been  performed  on  the  Sabbath  day,  and  that  it 
could  not  legally  be  performed  on  that  day.    But  upon 
looking  into  the  statutes  S  Car.  1.  c.  1.  and  29  Car,  2. 
c.  7^  we  are  of  opinion  that  this  case  does  not  fall  within 
them.      By  the  S  Car.  1.  c.  1.,  it  was  enacted,  *  that  no 
carrier   with  any  horse,  nor  waggon-man    with    any 
waggon,  nor   carman    with    any  cart,  nor  wain-man 
with  any  wain,  nor  drover  with  any  cattle,  shall,  by 
themselves  or  any  oiher^  travel  on  the  Lord's   day.' 
And  by  the  29  Car.  2.  c.  ?•»  *  that  no  tradesman,  ar- 
tificer, workman,  labourer,  or  other  person  or  persons^ 
shall  do  or  exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  callings  upon  the  Lord's  day.' 
It  was  contended  that,  under  the  words  '  other  person 
or  persons,'  the  drivers  of  stage-coaches  are  included. 
But  where  general  words  follow  particular  ones,  the 
rule  is,  to  construe  them  as  applicable  to  persons  ejusdem 
generis!*    The  rule  for  entering  a  nonsuit  was  therefore 
discharged.     So,  in  Kitchen  v.  Shaw  (£),  where  the  cases 
are  collected,  it  was  held  that  a  domestic  servant  was 
not  amenable  to  the  summary  jurisdiction  of  a  justice  of 
the  peace,  who,  by  the  stat  6  G.  3.  c.  25.  s.  4.,  is  autho*- 

(a)  1  B.iC,  96.  (6)  6  A,  ^  E.  729. 
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1843.        rised  to  commit  a  party  eroding  to  the  house  of  cor« 

^^  rectioD^  "if  any  artificer,  calico-printer,  handicraftsman, 

J''  miner,  collier,  keelman,  pitman,  glassman,  potter,  la« 

Town  cieriL  of  bourer,  or  other  person^  shall  contract  with  amf  person 

whomsoever  for  any  time  or  times  whatsoever,  and  shall 
absent  himself  firom  his  service  before  the  term  of  his 
contract  shall  be  completed/'  Lord  Denman  C  J.,  in 
giving  judgment  said,  "  We  are  clearly  of  opinion  Aat 
the  defendant  had  no  jurisdiction.  *  *  *  The  statute 
6  G.  d.  c.  2S^  entitled  *  An  Act  for  better  regulating  ap- 
prentices, and  persons  working  under  contract,'  is  in- 
troduced by  no  general  preamble.  *  *  *  The  preamble 
of  the  fourth  section  is  thus  worded :  *  And  whereas  it 
frequently  happens  that  artificers,  calico  printers,  han- 
dicraflsmen,  miners,  colliers,  keelmen,  pitmen,  glassmen, 
potters,  and  others^  who  contract  with  persons  for  cer- 
tain terms,  do  leave  their  respective  services  before  the 
terms  of  their  contracts  are  fulfilled,  to  the  great  dis- 
appointment and  loss  of  the  persons  with  whom  they  so 
contract:  for  remedy  whereof  be  it  further  enacted,' 
that,  *if  any  artificer'  (followed  by  the  same  list  as 
before),  ^  or  other  person,  shall  contract  with  any  person 
ivhomsoever  for  any  time  or  times  whatsoever,'  &c.  Large 
as  these  words  undoubtedly  are,  when  we  apply  to  them 
the  ordinary  rules  for  construing  acts  of  parliament  laid 
down  by  Mr.  Dwarris  (part  ii.  voL  ii.),  and  acted  upon 
in  all  times,  but  nowhere  more  clearly  stated  than  by 
Lord  Tenterden  in  Sandiman  v.  Breach  (a),  we  find  our- 
selves compelled  to  say  that  the  other  persons  are  not  all 
persons  whatever  who  enter  into  engagements  to  serve 
for  stated  periods,  but  persons  of  the  same  description 

(a)  7  A  4>  c.  loa 
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as  those  before  enumerated;  and  that  the  generality  of       1843. 

the  words  must  have  been  so  restricted,  even  though     whithoek 

domestic  servants  had  not  been  excepted  from  stat  J[- 

5  Eliz.  c.  4.''     The  general  words,  therefore,  "  other  Town  Cietk  of 

building,"  must  be  controlled  by  the  particular  words 

which  go  before.     But,  secondly,  even  if  the  cow-house 

or  stable  mentioned  in  the  case  could  be  held  to  be  a 

building  within  the  act,  it  would  still  be  a  building 

andllary  to  the  occupation  of  the  land.     iMatde  J.     X 

do  not  find  it  stated  in  the  case  that  the  building  was 

erected  or  used  for  the  more  convenient  occupation  of 

the  land.     It  only  says,  that  the  building  was  oonve* 

xAeaxiy  placed  for  the  occupation.]     If  that  construction 

is  to  be  adopted  by  the  Qourt,  the  case  entirely  loses  its 

importance  upon  this  point,  as  it  fails  to  raise  the  ques* 

tion  whether  a  building  ancillary  to  the  occupation  of 

land  is  within  the  twenty-seventh  section  of  the  Reform 

Act. 

TiNDAL  C.  J.  It  appears  to  me  that  the  words 
^  other  building,"  in  the  twenty-sevendi  section  of  the 
staL  2  W.  4.  c.  45.,  are  satisfied  by  the  stable  or  cow- 
house in  question,  described  as  it  is  in  the  case  reserved 
fer  our  opinion  by  the  revising  barrister.  It  is  very 
true,  that  the  statute  begins  with  the  enumeration  of 
'*  house,  warehouse,  counting-house,  shop,  or  other 
building : "  but  when  we  are  told  that  a  building,  to 
confer  this  franchise,  must  be  ejusdem  generis  with  those 
so  enumerated,  I  am  far  from  saying  that  this  is  not  a 
building  ejusdem  generis  with  those  mentioned,  because 
I  can  conceive  so  many  buildings  difierent  to  those,  to 
which  the  language  in  the  act  would  not  apply.  Thus, 
a  bridge  would  not  be  such  a  building.    A  drain  to 
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184d*       lead  off  water  from  a  man's  land  might  be  very  valuable 

Whitmoes     ^  ^  P^^Jj  *"d  yet  it  would  not  be  a  building  ejusdem 

2:  getieris  with  those  that  are  mentioned ;  but  there  are  a 

Town  ciok  of  inreat  many  buildimn  which  would  not  be  excluded, 

although  they  are  not  enumerated  in  the  act.  Suppose, 
for  instance,  the  case  of  a  room  built  up  for  the  pur- 
pose of  obtaining  a  prospect;  such  a  building  would 
fall  within  the  terms  of  the  section.    From  the  state- 

• 

ment  in  the  case,  this  building  appears  to  me  to  be  a 
room  in  which  the  trade  of  a  livery-stable  keeper,  or  a 
dairyman,  might  be  carried  on  within  the  borough ; 
and  it  would,'  therefore,  fall,  fairly  and  naturally,  not, 
indeed,  within  the  enumerated  items,  but  within  the 
general  description  of  a  building,  tt  seems  to  me  that 
the  revising  barrister  was  wrong,  and  that  the  name  of 
the  claimant  must  be  restored  to  the  list. 

CoLTMAN  J.    I  am  of  the  same  opinion. 

Erskine  J.  I  see  nothing  in  the  act  of  parliament 
which  confines  the  words  *'  other  building  *'  to  a  build«- 
ing  erected  or  occupied  for  the  purpose  of  trade.  The 
section  itself  enumerates  a  ^^  house,''  which  may  be  used 
either  for  the  purpose  of  trade,  or  of  mere  habitation. 
But,  even  if  it  were  necessary  that  the  building  should 
be  used  for  trade,  there  is  nothing  in  the  case  which 
excludes  such  an  occupation  of  this  building ;  because 
a  cow-house  or  a  stable  may  be  so  employed.  There 
may  be  buildings,  such  as  those  enumerated  by  the 
Lord  Chief  Justice,  which  would  not  fall  within  the 
meaning  of  the  section ;  but  then  there  are  many 
others,  which  have  nothing  to  do  with  trade,  which 
would  clearly  come  within  it* 
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Maulb  J.     I  also  think  that  the  word  <^  building"        1843. 
is  not  to  be  understood  in  its  largest  possible  sense,  but     Whiwoe*"" 
is  to  have  some  restriction  from  the  company  in  which  ^^ 

it  is  found  in  the  twenty-seventh  section  of  the  Reform  Town  ciok  of 
Act  Some  buildings  must  be  taken  to  be  excluded, 
and,  among  others,  such  as  my  Lord  Chief  Justice  has 
mentioned.  The  enumeration  would  exclude,  also,  such 
a  case  as  that  of  a  wall,  inclosing  a  piece  of  ground, 
which  might  well  be  worth  102.  annual  value,  but  that 
would  not  be  a  building  within  the  act  of  parliament 
The  act  does  not  require  that  the  building,  in  order  to 
confer  the  right  of  voting,  should  be  used  for  trade, 
although  it  certainly  does  mention  '^those  which  are 
used  for  that  purpose.  But,  suppose  goods  were  put 
into  this  cowhouse  or  stable,  it  would  then  become  a 
warehouse;  and  if  sold  there,  it  would  be  a  shop;  and 
that  without  any  alteration,  in  the  construction  of  the 
building.  I  think  there  is  no  kind  of  doubt  about 
this  case,  and  that  the  revismg  barrister  was  quite 
wrong. 

Decision  reversed  (a). 

(a)  The  foUowing  cuei  were  decided  on  Uie  seme  day :  — 

BussELL,  Appellant,  and  Downes,  Respondent 


T<ii9  was  an  appeal  from  the  dcdiion  of  Uie  revising  barriflter  for  the 

bCMMlgh  of  XlldtMV. 

CodAum  appeared  for  the  re^Kwdent*  and  admitted  that  he  conid  not 
dadiigatsh  the  ftcts  from  thoie  of  the  case  just  decided  by  the  Court 

C  AtiMm  was  to  have  aigued  on  the  other  nde, 

retened* 


VOL.  I. 
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1843. 


Whiticoks 

T. 


BowESy  Appelknt^  and  Williams^  Bespondent. 


Z:  In  this  CMS  there  was  an  appeal  from  the  dedaon  of  the  rerising  bairittcr 

tV>wn  Clerk  of  '<^  ^  borough  of  Bridgnorth,     The  material  fiicts  were  the  same  aa  in 
WsMLocK.        WMmore  t.  The  Town  Clerk  of  Wenlock. 

% 

C,  AuMtm  for  the  appellant. 
W*  SL  Cooke  for  the  re^ondent. 


Nopember  sd.  Webb,  Appellant,  and  The  Overseers  of  Bib* 

MiNGHAMy  Respondents. 

A  lesMe  of         A  '^  ^  court  held  before  John  Dick  Bumaby^  ^q-»  the 

houses,  situate     ■^*  i        •  ^       /•        i_  .1  ••  •  •  r  -^i_ 

within  a  "    revising  barrister  for  the  northern  division  of  the 

tiTunwV^^^  county  of  Warmck,   WiUiam  Hickman,  of  Litchfield 

tem"*'**^nall  T^^^^^^y  Aston  Bood,  Birmingham^  was  objected  to  as 

crsated  for  not  not  beiuff  entided  to  have  his  name  retained  upon  the 

less  than  siitj  ^  ^ 

years,  is  en-      list  of  votcrs  for  the  Said  division,  in  respect  of  property 

titled  to  chum 

aToteforthe  situate  within  the  parish  of  Aston  juxta  Birmingham* 
spectofsuch  The  revising  barrister  retained  the  name  upon  the  list, 
M  are  noHodi-  subject  to  the  opinion  of  the  Court  upon  the  following 

tiduaUyofsuf.  ^ase : — 
fiaent  value  to 

giTe  a  right  of        WiUiom  Hickman  was  the  lessee  of  a  term  oriflrinally 

toung  for  the  o         ^ 

borouffh,  but     created  for  ninety-nine  years,  of  which  three  years  had 

are  coUectiTely 

of  the  dear        expired.      The   lease   comprised   several   houses,    the 

yearly  value  of  * 

not  less  than  aggregate  annual  value  of  which  was  22QL  All  the 
above  all  lenta  property  was  situate  within  the  parish  of  Aston  juxta 
MyJ^e^of    Birmingham,  and  also  within  the  borough  of  Birming'^ 

or  in  respect  of 

the  same ;  although  one  of  the  houses  comprised  in  the  lease  is  of  sufficient  Talue  to  oonlcr 

the  borough  franchise. 

Where  the  Celiit  thought  the  question  raised  in  the  appeal  was  free  in  itself  firom  doubt, 
but  doubt  was  thrown  upon  it  by  the  form  in  which  the  question  was  statsd  in  the  case 
signed  by  the  revising  barrister:  Htld^  per  TVado/  C  J.,  Cbttaian  J.,  and  Ertkme  J., 
Hiaule  J.  diitentientf,  that  the  appellant  ought  not  to  be  caUed  upon  to  pay  the  costs  of  the 
appeal 
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kam.    One  house  vr^s  worth  more  than  1021  a  year,  and        IMS; 

the  remainder  were  respectively  worth  less 'than  lOk  "     ^^^ 

a  year.     Each  bouse  was  occupied  by  a  distinct  tenant^         Jy 

and  in  no  case  was  any  land  occupied  loindy  with  a    Owneen  «r 

noose.     The  residue  of  the  houses  req)ectively  under 

lOL  were  proved  to  be  together  of  the  clear  yearly 

value  of  not  less  than  10/L  over  and  above  fdl  rents  and 

diarges  payable  out  of  or  in  respect  of  the  same.    The 

said  William  Hickman  had  been  in  receipt  of  the  rents 

and  profits  thereof  to  his  own  use  for  twelve  calendar 

months  previously  to  the  last  day  of  July  preceding. 

The  pftrticulars  of  his  qualification  were  stated  to  b^ 
^  lease  of  houses  and  buildings  for  years.''  He  was 
examined,  and  stated  that  he  relied  upon  those  whioh 
iDdividually  would  be  worth  less  than  102.  a  year,  but 
collectively  were  worth  more  than  that  amount  It 
was  contended,  on  the  part  of  the  objector,  that,  under 
8  W.  4.  c.  45.  5.  25.,  William  Hickman  had  no  right  to 
a  county  vote,  because  one  of  the  houses  comprised  in 
the  lease  was  of  sufficient  annual  value  to  confer  upon 
the  occapier  a  vote  for  the  borough  of  Birmingham; 
that  the  county  vote  was  given  in  respect  of  the  estate 
and  interest  which  William  Hickman  had  as  lessee; 
that  he  was  seized,  not  properly  of  the  land,  but  of  the 
term  for  years,  which  is  the  estate  and  interest  that 
passeth  for  that  time ;  that  the  term  of  years  was  an 
entirety,  extending  over  the  whole  property  comprised 
in  the  lease,  and  inasmuch  as  it  comprehended  the 
house  of  10/.  annual  value,  the  same  came  within 
sect.  25.  of  the  act.  The  revising  barrister  held  that) 
as  it  is  said  in  sect  20.  of  the  act,  <*  Every  person  who 
diali  be  entided  as  lessee  to  any  lands  for  the  unexpired 
of  any  term  shall  be  entitled  to  vote,"  and  not 

C  2 
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1848.  ^'  who  shall  be  entitled  to  the  unexpired  residue  of  any 

^^~  term,  &c,,**  the  word  was  used  in  its  popular  sense  as 

J:  applicable  to  '^time,'*  rather  than  in  its  legal  sense,  and 

OTowen  of  the  more  so^  as  the  word  ^*  term  **  is  not  used  in 

BiftMnroHAic 

sect.  25.;  and  that  the  claim  here  was  for  property  to 
which  *^  he  is  entitled  as  lessee  for  the  term  (or  time)/' 
and  which  does  not  confer  a  vote  for  the  borough,  and 
which,  therefore,  does  not  disqualify  him  from  being 
upon  the  county  roister. 

The  yalidi^  of  the  objections  to  the  names  of  five 
other  persons  being  retained  upon  the  list  of  voters 
for  the  northern  division  of  the  county  of  Wofwick 
depended  upon  the  same  point  of  law,  and  the  appeals 
from  the  decision  of  the  revising  barrister  in  each  case 
were  consolidated  with  the  preceding  appeal. 

F.  Robinson,  for  the  appellant  The  facts  of  the  case 
as  stated  disqualify  the  voter  from  being  placed  on  the 
county  register.  The  twenty-fourth  section  of  the  Re- 
form Act  limits  the  right  of  the  freeholder  to  vote  in 
the  election  of  knights  of  the  shire,  in  respect  of  any 
freehold  bouse  &&,  when  occupied  by  himself,  which 
would  confer  a  vote  for  a  borough.  Then  comes  the 
twenty-fifth  section,  which  enacts  *^  that  no  person  shall 
be  entitled  to  vote  in  the  election  of  a  knight  or  knights 
of  the  shire  to  serve  in  any  future  parliament,  in  respect 
of  his  estate  or  interest  as  a  copyholder  or  customary 
tenant,  or  tenant  in  ancient  demesne,  holding  by  copy 
of  court-roll,  or  as  such  lessee  or  assignee,  or  as  such 
tenant  and  occupier  as  aforesaid,  in  any  house,  ware- 
house, counting-house,  shop,  or  other  building,  or  in 
any  land  occupied  together  with  a  house,  warehouse, 
counting-house,  shop,  or  other  building,  being,  either 
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separately,  or  joindy  with  the  land  so  occupied  there-  184S. 
with,  of  such  value  as  would,  according  to  the  provisions  y^Zn 
heremafter  contained,  confer  on  himj  or  on  am)  other  ^per^  Z: 
soiif  the  right  of  voting  for  any  city  or  borough,  whe-  Ovmecn  of 
ther  he  or  any  other  person  shall  or  shall  not  have 
actually  acquired  the  right  to  vote  for  such  city  or 
borough  in  respect  thereof.**  The  question  is,  whether 
a  person  claiming  as  a  leaseholder  of  houses  within 
a  borpugh,  for  the  unexpired  residue  of  a  term  origin- 
ally created  for  not  less  than  sixty  years,  is  entitled  to 
TOte  for  the  county,  when  one  of  the  houses  is  of  suf- 
fident  value  to  confer  a  vote  for  the  borough;  the 
others  being  individually  of  less  value,  but  collectively 
of  the  value  of  lOL  and  upwards.  It  is  unfortunate 
that  the  legislature  has  left  this  point  unsettled,  because 
it  may  be  said  to  be  almost  historically  true,  that  it  was 
not  the  intentibn  of  the  framers  of  the  Reform  Act 
to  bestow  the  county  franchise  upon  persons  in  this 
situation.  In  Elliott  on  Begistration  {a)  this  passage 
occurs :  *^  It  has  been  said,  that  it  was  the  intention  of 
the  framers  of  the  Reform  Act  to  prevent  a  leaseholder 
for  any  term  of  years  of  premises  situate  within  a 
borough  from  voting  in  respect  of  such  lease  for  a 
county,  if  any  part  of  the  property  comprised  in  the 
lease  would  confer  the  right  of  voting  for  the  borough ; 
and  this  probably  was  so.  In  the  debate  on  the  Re- 
form Bill,  {Mirror  of  Parliament^  24th  May  18S2,) 
Lord  Brougham  said,  '  The  twenty-fifth  section  deals 
with  the  right  now  conferred  for  the  first  time,  viz.,  copy- 
holders who  hitherto  had  no  right,  and  leaseholders  who 
DOW  acquire  it  for  the  first  time ;  accordingly  they  are 

(a)  2d  cd.  p.  135. 
C  3 
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1843»  deprived  of  the  right  of  voting  for  the  county  in  respect 

Jwbbb  ^^  property  in  the  borough,  or  rather  they  have  it  not : 

JT*  this  twenty-fifth  clause  prevents^  them  from  acquiring 

OTeraeen  of  it.*  .*-  See  also  the  debate  on  an  explanatory  clause^ 

JBxBMtiraiiAiL 

moved  by  Sir  James  Graham^  on  the  32d  Jime  18S6." 
The  Court  will  not  put  this  construction  upon  the 
clause  if  the  intention  entertained  by  the  legblature 
should  seem  to  them  not  to  have  been  carried  into  efiect ; 
but  it  is  submitted  that  such  an  intention  is  to  l^  col"- 
iected  from .  the  language  which  has  been  used.  It  is 
apprehended  that  the  franchise  is  conferred  in  respect 
of  the  estate  or  interest  which  the  party  has  in  the  term^ 
and  that  the  revising  barrister  is  wrong  in  using  the 
word  in  its  popular  sense  as  applicable  to  time.  The 
difierence  between  term  and  time  in  a  lease  is  thus  de- 
fined by  Blackstone :  *^  The  word  term  does  not  merely 
signify  the  time  specified  in  the  lease,  but  the  estate 
also  and  interest  that  passes  by  that  lease ;  and  there- 
fere  the  term  may  expire  during  the  continuance  of  the 
time;  as  by  surrender^  forfeiture,  and  the  like  "(a). 
The  legislature  seems  to  have  had  that  distinction  in 
view  in  framing  the  twentieth  section  of  the  Reform 
Act.  That  section  enacts,  <^  That  every  male  person 
of  full  age,  and  not  subject  to  any  legal  incapacity,  who 
shall  be  entitled^  either  as  lessee  or  assignee,  to  any 
lauds  or  tenements,  whether  of  freehold  or  of  any 
9ther  tenure  whatever,  for  the  unexpired  residue,  what- 
ever it  may  be,  of  any  term  originally  created  for  a 
period  of  not  less  than  sixty  years,  (whether  deter- 
minable on  a  live  or  lives,  or  not,)  of  the  ciear  yearly 
value  of  not  less  than  10/.  over  and  above  all  rents 

(a)  9  Bl  Comm.  144. 
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and  chai^ges  payable  out  of  or  in  respect  of  the  same)  or        1 84S. 

for  the  unexpired  residue,  whatever  it  may  be,  of  any        wim 

term  originally  created  for  a  period  of  not  less  than  ^^ 

twenty  years,  (whether  determinable  on  a  life  or  live&     o^eneen  txi 

or  noty)  of  the  clear  yearly  value  of  not  less  than  60L 

over  and  above  all   rents  and  charges  payable  out 

of  cw  in  respect  of  the  same,  or  who  shall  occupy  as 

tenant  any  lands  or  tenements  for  which  he  shall  be 

bond  fiie  liable  to  a  yearly  rent  of  not  less  than  50/L, 

shall  be  entitled  to  vote  in  the  election  of  a  knight  or 

knights  of  the  shire  to  serve  in  any  future  parliament 

for  the  connty  &c.  in  which  such   lands  or  tenements 

shall  be  respectively  situate:  Provided  always,  that  no 

person,  beii^  only  a  sub-lessee,  or  the  assignee  of  any 

underlease,  shall  have  a  right  to  vote  in  such  election, 

in  respect  of  any  such  term  of  sixty  years  or  twenty 

years  as  aforesaid,  unless  he  shall  be  in  the  actual  oocu* 

patioQ  of  the  premises."    It  is  submitted,  therefore,  that 

it  must  have  been  intended  to  confer  the  franchise 

pnpier  dignitatem  of  the  estate,  rather  than  on  account 

of  the  time  for  which  the  lease  is  granted,  or  the  value 

of  the  premises.      If  it  were  otherwise,    no  interest 

wonM  have  been  given  by  a  term  nearly  worn  out ;  and 

this  argument  is  strengthened  by  the  proviso  at  the  end 

of  the  section,  which  makes  actual  occupation  necessary 

in  the  case  of  a  sub«lessee  or  assignee.      It  has  been 

generally  held  by  the  revising  barristers  throughout  the 

country  that  a  claimant  cannot  join  two  di£ferent  leases 

of  premises  so  as  to  make  one  term.     ITindal  CJi 

Do  you  mean  to  say  that  he  could  not  join  a  lease  for 

twenty  years  of  premises  in  possession  with  a  lease  in 

reversion  for  forty?]    It  is  apprehended  that  this  would 

not  bring  the  party  within  the  words-  of  the  twentieth 

C  4 
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1843.  section  of  the  Reform  Act.     The  stat  82  &  23  Car.  2. 

'     ^^^  r.25. 5.  3.,  which  prohibits  unqaalified  persons  from  keep- 

^  ing  or  using  guns,  bows,  greyhounds,  &c«,  contains  an 

Overseers  of  exception  in  &vour  of  persons  having  lease  or  leases 

BlBMlNOBAJC  .111 

of  ninety-nine  years,  &c. ;  but  it  is  submitted  that  by 
the  twentieth  section  of  the  Reform  Act  the  franchise 
is  conferred  in  respect  of  one  lease  only.  As  the  term, 
therefore,  cannot  be  joined,  so  it  cannot  be  separated; 
it  must  be  one  entire  thing.  The  franchise  is  given  to 
the  termor  in  respect  of  the  whole  term ;  and  if  be 
assigns  over  part  of  the  premises,  he  ceases  to  have  the 
entire  term,  and  therefore  loses  his  right  to  vote.  The 
question  turns  in  a  great  measure  on  the  meaning  of 
the  words  in  the  twenty-fifth  section,  *^  in  respect  of  his 
^tate  or  interest  as  such  lessee  or  assignee."  If  he  has 
assigned  over  part  of  the  premises,  he  would  have  an 
estate  or  interest  in  the  lands  remaining,  but  not  **  as 
such  lessee  or  assignee,*'  for  that  implies  that  he  is 
lessee  of  the  whole  term*  iMauk  J.  If  a  man  is  tenant 
in  fee  of  lands,  he  is  tenant  in  fee  of  every  part ;  and  so 
it  is  with  a  tenant  for  years.  The  difficulty  is,  that  if 
the  claimant  has  a  term  in  100  houses,  he  has  a  term  in 
one  house.]  The  qualification  of  the  tenant  is  stated 
to  be  *^  lease  of  houses  ;'*  and  the  daim  is  made  in 
respect  of  such  lease.  It  was  clearly  the  intention  of 
the  l^islature  to  keep  the  county  voters  free  from  any 
admixture  with  the  borough  voters;  and  the  twenty- 
fourth  section  of  the  Reform  Act  having  limited  an 
existing  right,  that  of  the  freeholder,  the  twenty-fifth 
section  may  well  limit  the  newly-created  right  of  the 
leaseholder.  If  the  argument  on  the  other  side  were  to 
prevail,  the  lessee  of  the  original  term  might  pared  out 
the  premises  to  a  number  of  other  personsi  and  then 
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each  assignee  of  part  might  grant   as   many   under^        1843. 

leases  as  he  liked,  so  that  votes  would  be  indefinitely         ^^^ 

moltiplied.     [Matdei.    There  is  this  restriction,  that         J>    - 

the  premises  assiimed  must  be  of  the  clear  yearly  value    Oveneew  of 

of  not  less  than  10^    Suppose  a  man  has  a  term  of 

premises  granted  for  100  years,  and  he  is  evicted  from 

part  of  the  premises  by  title  paramount ;  according  to. 

joar  argument  be  would  lose  bis  vote,  as  you  say  that 

the  term  comprehends  all  that  was  in  the  original  leaseO 

Eviction  by  tide  paramount  from  part  would  not  hurt, 

because  the  grantee  would  have  all  that  the  grantor 

had  power  to  grant     It  will  no  doubt  be  contended  on 

the  other  side  that  Mr.  Hickman  does  not  claim  to  vote 

in  respect  of  his  estate  or  interest  in  the  house,  which  is 

of  sufficient  value  to  give  a  vote  for  the  borough,  but 

in  respect  of  his  estate  or  interest  in  the  other  houses. 

This,  it  is  submitted,  he  cannot  do,  because  he  could 
not  make   out  his  right  to  vote  in  respect  of  those 

booses  without  shewing,  at  the.same  time,  his  right  to 
▼ote  in  respect  of  the  house  of  10/.  value,  and  then  he 
would  be  excluded,  by  the  terms  of  the  twenty-fifth 
section  of  the  statute,  from  the  right  of  voting  for  the 
county.  He  referred  idso  to  Patrick  M^Ke^s  Case  (a), 
and  to  the  observations  of  LiMedale  J.  in  JB.  v.  i)f- 
iiieai.  (b) 

Mellor^  for  the  respondents.  It  is  submitted  that  Mr. 
Hickman  is  clearly  entitled  to  be  retained  on  the  re- 
gister. The  opinions  referred  to,  relative  to  the  in- 
tention of  the  framers  of  the  Reform  Act,  are,  to  say  the 
least,  extra-judicial.    Looking  at  the  language  of  the 

(a)  Jtkad^s  M.  C.  ^6. ;  EUwU  an  MegiHrotimh  2d  ed.  115. 

(b)  9J9.  j-r.  189. 
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]  84S.  act,  there  can  be  no  question  that  the  claimant  comes 

~  within  the  twentieth  section;  and  there  is  nothing  in  the 

^  twenty-fifth  section  which  excludes  him  from  voting. 

Ovcneen  of  But  it  is  said  that  a  term  is  an  entire  thing,  and  that  if 

BlEMlNQBAlli 

any  one  of  the  houses  referred  to  in  the  case  confers  the 
right  of  voting  for  the  borough,  that  destroys  the  vote 
for  the  county  in  respect  of  the  term.  A  term,  however, 
IS  divisible,  and  a  moiety  of  the  lands  might  be  well 
assigned  for  the  whole  term,  (a)  In  pleading,  a  lessee 
is  not  alleged  to  be  possessed  of  the  term,  but  of  lands 
or  tenements  Jbr  the  term.  He  referred  to  the  Scoick 
Reform  Act,  2&  S  fF.4.  c.65.  s.  11.,  and  to  the  /mi 
Reform  Act,  2  &  S  ^.4.  c.88.  s.  7.;  and  also  toBoberi 
Swedmanfs  Case,  {b) 

Bobimon  was  heard  in  reply. 

TiNDAL  C.  J.  It  appears  to  me  that  the  revising 
barrister  was  right  in  the  construction  which  he  has  put 
upon  the  statute  2  fFI  4.  c.  45.  It  is  perfectly  clear  that, 
by  the  twentieth  section  of  the  act,  the  right  of  voting  is 
given  to  individuab  in  the  situation  of  Mr.  Hickmanj 
as  his  case  falls  distinctly  within  the  words  of  that 
clause^  he  being  a  lessee  of  lands  or  tenements  for  a  term 
originally  created  for  a  period  of  not  less  than  sixty 
years,  and  of  the  clear  yearly  value  of  not  less  than 
10/.  over  and  above  all  rents  and  charges  payable  out 
of  or  in  respect  of  the  same.  Now,  it  appears  to  me, 
that  the  word  term  carries  with  it,  what  is  called  the 
inieresse  termini^  that  is,  an  interest  in  every  portion  of 
the  premises  which  are  the  subject  of  the  term ;  and  it 

(a)  Divenux  ▼.  BaHoWf  8  StiMnd^  181  (tf)»  note  I. 

(h)  Jkodf»R.C.Sl.i  .SHiott  on  JZcgiUMlKm,  8d  ed.  17S. 
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CBD  no  more  be  said  that  be  bas  an  interest  in  one  part  I84S. 

of  the  tenements  than  he  has  in  all  the  other  parts  of  ^^^j^ 

the  premises  which  originally  comprised  the  subject-  Zr 

matter  of  the  lease.    So  far,  therefore,  as  the  words  of  Oren^&n  of 

BlUtlMOBAK.] 

the  twentieth  section  go,  the  claimant  has  a  clear  right 
to  yote.  Then  comes  the  twenty-fifth  section ;  and  the 
question  which  arises  upon  that  is,  whether  an  in- 
tention is  expressed,  with  equal  clearness,  of  taking 
away  his  right ;  if  not,  we  are  bound  to  say  that  the 
right  still  remains  in  the  party.  The  twenty-fifth  section 
disqualifies  a  person  from  voting  for  the  county  in  re- 
spect of  bis  estate  or  interest  as  lessee  in  any  house  of 
such  value  as  would  confer  on  him,  or  any  other  per- 
son, the  right  of  voting  for  the  borough.  Now,  all 
that  is  stated  in  the  case  is,  that,  with  respect  to  one 
particular  house^  it  falls  within  this  predicament,  and  it 
leaves  untouched  that  which  formed  his  qualification, 
viz.  the  remdning  houses,  in  respect  of  which  he  is  as 
much  in  possession  of  the  term'  as  of  any  other.  As 
Mr.  Hiciman  claimed  to  vote,  not  in  respect  of  the 
house  which  was  of  the  annual  value  of  10/.,  but  of  the 
other  houses,  which  were  individually  of  a  lower  yearly 
▼alue,  I  think  that  his  right  to  yote^  given  to  him  by  the 
twentietb  section  of  the  statute,  is  not  taken  away  by  the 
terms  of  the  twenty-fifth  section. 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  case 
has  been  argued  by  Mr.  Robinson  with  reference  to  the 
language  of  the  twentieth  section  of  the  act ;  and  he  has 
given  a  construction  to  that  section  which  I  think 
there  is  no  warrant  in  law  for  saying  it  bears ;  because 
he  seems  to  think,  that  a  party  who  is  lessee  has  an 
interest  in  the  whole,  and  not  in  eacK  part  of  the 
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1848.  ^*  who  shall  be  entitled  to  the  unexpired  residue  of  any 

^j^~  term,  &c^**  the  word  was  used  in  its  popular  sense  as 

Z:  applicable  to  **  time,''  rather  than  in  its  legal  sense,  and 

OTowen  of  the  more  so^  as  the  word  "  term  **  is  not  used  in 

BiftMIVOHAIC* 

sect.  25.;  and  that  the  claim  here  was  for  property  to 
which  **  he  is  entitled  as  lessee  for  the  term  (or  time)," 
and  which  does  not  confer  a  vote  for  the  borough,  and 
which,  therefore,  does  not  disqualify  him  from  being 
upon  the  county  register* 

The  validi^  of  the  objections  to  the  names  of  five 
other  persons  being  retained  upon  the  list  of  voters 
ibr  the  northern  division  of  the  county  of  Warwick 
depended  upon  the  same  point  of  law,  and  the  i^peals 
irom  the  decision  of  the  revising  barrbter  in  each  case 
were  consolidated  with  the  preceding  appeal, 

F.  Bobinson,  for  the  appellant  The  facts  of  the  case 
as  stated  disqualify  the  voter  from  being  placed  on  the 
county  register.  The  twenty-fourth  section  of  the  Re- 
form Act  limits  the  right  of  the  freeholder  to  vote  in 
the  election  of  knights  of  the  shire,  in  respect  of  any 
freehold  house  &&,  when  occupied  h/  himself,  which 
would  confer  a  vote  for  a  borough.  Then  comes  the 
twenty-fifth  section,  which  enacts  *^  that  no  person  shall 
be  entitled  to  vote  in  the  election  of  a  knight  or  knights 
of  the  shire  to  serve  in  any  future  parliament,  in  respect 
of  his  estate  or  interest  as  a  copyholder  or  customary 
tenant,  or  tenant  in  ancient  demesne,  holding  by  copy 
of  court-roll,  or  as  such  lessee  or  assignee,  or  as  such 
tenant  and  occupier  as  aforesaid,  in  any  house,  ware- 
house, counting-house,  shop,  or  other  building,  or  in 
any  land  occupied  together  with  a  house,  warehouse, 
counting-house,  shop,  or  other  building,  being,  either 
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separately,  or  joindy  with  the  land  so  occupied  there-  184S. 
with,  of  such  value  as  would,  according  to  the  provisions  wm 
hereinafter  contained,  confer  on  htnif  or  on  ary  other  per*  2: 
son,  the  right  of  voting  for  any  city  or  borough,  whe-  Orenetn  of 
ther  he  or  any  other  person  shall  or  shall  not  have 
actually  acquired  the  right  to  vote  for  such  city  or 
borough  in  respect  thereof'*  The  question  is,  whether 
a  person  claiming  as  a  leaseholder  of  houses  within 
a  borpugb,  for  the  unexpired  residue  of  a  term  origin- 
ally created  for  not  less  than  sixty  years,  is  entitled  to 
YOte  for  the  county,  when  one  of  the  houses  is  of  suf- 
ficient value  to  confer  a  vote  for  the  borough;  the 
others  being  individually  of  less  value,  but  collectively 
of  the  value  of  10/L  and  upwards.  It  is  unfortunate 
that  the  legislature  has  left  this  point  unsettled,  because 
it  may  be  said  to  be  almost  historically  true,  that  it  was 
not  the  intentibn  of  the  firamers  of  the  Reform  Act 
to  bestow  the  county  franchise  upon  persons  in  this 
situation.  In  MUott  on  Begisiration  {a)  this  passage 
occurs :  *^  It  has  been  said,  that  it  was  the  intention  of 
the  firamers  of  the  Reform  Act  to  prevent  a  leaseholder 
for  any  term  of  years  of  premises  situate  within  a 
borough  from  voting  in  respect  of  such  lease  for  a 
county,  if  any  part  of  the  property  comprised  in  the 
lease  would  confer  the  right  of  voting  for  the  borough ; 
and  this  probably  was  so.  In  the  debate  on  the  Re- 
form Bill,  {Mirror  of  Parliament^  24th  May  18S2,) 
Lord  Brougham  said,  ^  The  twenty-fiftli  section  deals 
with  the  right  now  conferred  for  the  first  time,  viz.,  copy- 
holders who  hitherto  had  no  right,  and  leaseholders  who 
now  acquire  it  for  the  first  time ;  accordingly  they  are 

(a)  Sd  cd.  p.  135. 

C  3 
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.1843.  a  term  originally  created  for  a  period  of  not  less  than 
'  ^J~  sixty  years,  &c,  is  placed,  as  it  seems  to  me,  by  the 
^  twentieth  section,  on  the  footing  of  a  quasi  freeholder; 
Oyrmmn^i  whereas,  in  the  oriirinal  act  (a),  which  restricted  the 
right  of  voting  in  counties,  the  right  was  limited  to 
40s.  freeholders.  The  franchise,  therefore,  being  con- 
ferred  by  the  twentieth  section,  the  question  is,  whether 
it  is  taken  away  by  the  twenty-fifth  section.  I  do  not 
quite  concur,  in  the  strict  sense  of  the  words  used  by 
the  Lord  Chief  Justice  and  my  brother  ErsJdne,  in  think- 
ing that  it  should  be  clearly  taken  away  by  the  words  of 
the  act.  If  it  were  taken  away,  I  think  it  HDOuld  be 
taken  away ;  and  no  obscurity  would  prevent  the  clause 
from  having  that  effect,  if,  after  all,  the  twenty-fifth 
section  deprived  the  claimant  of  the  right  which  the 
twentieth  section  had  conferred  upon  him.  Sub* 
stantially,  however,  there  is  no  difference  in  the  result  to 
which  we  all  come  on  this  subject,  because  the  twenty- 
fifth  section  not  only  does  not  clearly  take  away  his  right 
to  vote,  but  very  clearly  does  not  take  it  away.  Does 
this  person  claim  to  vote  in  respect  of  his  interest  as 
lessee  of  [a  house  which  would  give  a  vote  for  a' 
borough?  He  does  not;  he  claims  in  respect  of  a 
number  of  houses,  which  are  individually  of  less  value 
than  10/.  a  year.  I  think  that  the  revising  barrister 
was  quite  right,  and  that  there  was  no  foundation  for 
the  appeal  against  his  decision. 

Decision  affirmed. 

MeUor  then  applied,  on  behalf  of  the  respondents, 
for  the  costs  of  the  appeal,  under  the  seventieth  section  of  • 

(a)  8  Ben.  6.  c.  7. 
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tbe  Registration  of  Voters'  Act,  6  Fid.  c.  18.  He  sub-  1848. 
mitted  that,  as  the  appellant  had  set  the  law  in  motion,  ^i^ 
and  bad  chosen  to  take  the  opinion  of  the  Court,  he  Z: 

(Might  to  defray  the  expenses  of  the  proceedings.     Unless     OTeneen  of 
tbe  seventieth  section  of  tbe  new  act  was  to  be  quite 
inoperative,  it  was  diflScult  to  conceive  a  case  in  which 
tbe  law  so  clearly  applied  as  the  present 

TiKDAL  C.  J.  I  do  not  think  that  this  is  a  proper 
case  for  costs.  There  is  some  degree  of  doubt  thrown 
on  thd  quesdon  by  the  form  which  was  given  to  it  in  the 
case  stated  by  the  revising  barrbter. 

Maui.£  J.  It  really  appears  to  me  that  this  is,  em- 
phatically, a  case  for  costs. 

The  majority  of  the  Court,  however,  being  of  opinion 
that  no  costs  ought  to  be  given,  the  application  was 

Refused. 
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December  6.    Wright,  Appellant,  and  The  Town  Clerk  of 

Stockport,  Kespondent 

f^'^^bS*  TJPON  an  appeal  from  the  decision  of  the  revising 
distinct  or  sept-         barrister  for  the  borough  o(  Stodport,  the  following 

rate  portion  ^  ^ 

thereof,  of  case  was  Stated  for  the  opinion  of  the  Court:  — 

lumtbadtbe  Borough  of  &orih-1At  the  Court  held  before  me, 

and  alw^T*  port,  to  wit.      J  Robert  GriffUhs  Temples  Barris- 

door°  Held  to  ter-at-Law,  duly  appointed  to  revise  the  lists  of  voters 

within""  r°  4  ^^^  ^^^  ^^  borough  of  Stockport^  for  the  revision  of  the 

^  ^w  ''  V'  '^^^  ^^  voters  for  the  said  borough  within  the  township 

that  the  fact  of   of  Siockport :  — 
the  landlord  ^ 

contracting  to        John  Wright  objected  to  the  names  hereunder  written 

furnishing,  being  retained  on  the  said  list,  and  it  appearing  to  me 

Seanuenginc  ^^^^  ^^^  validity  of  the  objections  to  the  several  names 

spinning^  ^^  voters  hereunder  written  depends  and  hath  been  de- 

machinein  cided  by  me  upon  the  same  state  of  facts,  and  upon  the 

such  room,  in  "^  *  .  -^  r- 

common  with    same  points  of  law,  I  did  declare  that  the  appeals  against 

machines  in 

otiier  rooms  in   such  decbion  in  respect  of  such  names  being  so  retained 

the  factory,  did 

not  destroy  the  ought  to  be  consolidated,  and  that  the  town  clerk  of  the 
racterofsuch  Said  borough  of  Stockport  shall  be  the  respondent  in 
^^bere  ante  ^^^^  consolidated  appeal. 

of  the  occupier,      There  is  a  factory  or  building  belonging  to  Mr. 

toe  premises  for  "  o  o    a 

which  he  is 

rated,  the  rateable  value  thereof,  and  the  amount  of  the  rate,  such  rating  is  sufficient  within 

the  twenty-seventh  section  of  the  Reform  Act. 

Payment  of  the  entire  rate  by  any  of  the  parties  jointly  rated,  is  a  payment  by  each  of 
the  joint-oocupiers  of  bu  respective  rate,  within  the  meaning  of  the  same  section* 
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ElkanaA  CheetJiam  [a)  as  owner,  consisting  of  four  stories  1 8^3. 
or  floors  in  height,  which  he  lets  ofFto  a  number  of  dif-  wrigmt 
ferent  persons  for  the  purpose  of  cotton  spinning.     To  ^^ 

each  of  these  persons  a  distinct  or  separate  portion  of  '^^^^  ^^^^^  ®^ 
the  building,  consisting  of  one  room  varying  in  size,  is 
let  at  a  distinct  rent,  such  rents  varying  from  10/.  to 
sot  per  annum  for  a  room,  according  to  its  dimensions. 
In  these  rooms  each  tenant  has  his  own  machines  for 
spinning ;  which«  machined  are  worked  by  a  power  sup- 
plied by  a  steam*engine  belonging  to,  and  worked  by 
and  at  the  expense  o^  the  landlord,  who  also  finds  the 
main  gearing  or  shafting,  which  communicates  such 
power  to  the  machines.  It  is  part  of  the  contract  with 
each  tenant  that  the  landlord  shall  so  supply  such  power. 

Each  tenant  has  the  exclusive  use  of  his  room,  and 
has  the  key  to  the  door  thereof.  The  approach  to 
these  rooms  is,  in  some  instances,  a  common  staircase 
leading  from  the  entrance  to  the  factory,  and  upon  which 
staircase  the  different  doors  to  the  rooms  open.  There 
is  a  door  to  such  general  entrance,  but  it  is  never  locked 
or  fastened.  In  other  instances  the  rooms  are  ap- 
proached by  separate  staircases  from  the  ground  out- 
side the  building,  and  in  others  by  doors  on  the  ground, 
opening  into  the  factory  yard. 

It  is  part  of  the  agreement  with  each  tenant  that  the 
landlord  is  to  pay  the  rates,  and  the  rent  is  higher  in 
consideration  of  such  payment. 

Upon  the  rate  books  the  landlord  and  all  the  tenants 
appear  to  be  rated  jointly  in  the  form  following:  — 

(a)  In  the  nte-books,  as  Appeared  by  the  case,  Eikanah  Cheetham  and 
Samud  Howard  Ckeetham  were  described  as  owners. 
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The  whole  of  the  rate,  with  the  exception  of  what        184<S. 
was  allowed  for.  the  portions  which  were  empty,  was   "  '~ 
paid  up,  and  had  been  paid  by  the  landlord  in  due  ▼• 

time.  Town  Clerk  of 

loe  points  raised  for  my  decision  were :  — 

1st  Whether  each  of  these  rooms  or  floors  so  held 
Was  such  a  building  as,  under  2  ^  4.  c.  45.  s,  27.,  would 
confer  the  right  of  voting  upon  its  occupier. 

2d.  Whether  there  was  an  exclusive  occupation  in 
each  such  tenant  as  required  by  the  same  clause. 

Sd.  Whether  each  of  such  occupiers  was  duly  rated 
m  respect  of  such  premises  occupied  by  him. 

4th.  Whether  each  of  such  occupiers  could  be  held  to 
have  duly  paid  the  rate  in  respect  of  such  his  occupa- 
tiOD,  part  of  the  rate  having  been  foregone  in  respect  of 
what  was  empty,  and  the  whole  of  what  was  paid  having 
been  in  fact  paid  by  the  landlord. 

Upon  each  of  the  said  points  I  decide  in  the  affirm- 
ative, and  retain  the  names  hereunder  written  upon  the 
said  list  of  voters. 

(Here  followed  the  names  of  the  twenty-three  persons 
objected  to.) 

The  case  was  argued  by 

Taamsend  for  the  appellant,  in  Michaelmas  term,  No^ 
veaber  13th.  First,  this  is  not  a  building  within  the 
meaning  of  the  twenty-seventh  section  of  the  stat.  2  W.  4. 
C.45.  It  is  not  a  building  ejusdem  generis  with  those 
enumerated  in  that  section,  viz.  ^' house,  warehouse, 
counting-house,  or  shop."  Broom  v.  Lord  Granville  (a) 
is  an  authority  to  shew  that  the  words  f '  other  build- 

(a)  10  Bing.  69. 
2)  2 
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184S*        ing"are  to  be  construed  as  including  buildings  only 

TT  ejusdem  generis  with   those   before   specified.      Those 

Z:  words  would  apply  to  the  mill  or  factory  described  in 

Town  Clerk  of  the  case,  and  to  any  distinct  or  separate  erection*     But 

here  the  qualification  of  each  claimant  is  only  part  of 
one  floor  of  a  building*  It  is  true  that  a  *^  shop  ^  or 
**  counting-house "  may  only  be  a  portion  of  another 
building ;  but  it  is  a  portion  complete  in  itself,  and  is  a 
known  and  recognised  qualification*  If  a  part  of  a 
building  like  that  described  in  the  case  should  be  held 
to  be  within  the  twenty-seventh  section,  there  is  no 
reason  why  a  cellar  or  a  vault  should  not  also  be  in- 
eluded.  It  is  submitted,  however,  that  such  a  construc- 
tion would  carry  the  words  of  the  section  much  farther 
than  was  contemplated  by  the  legislature.  In  a  valu- 
able work  by  Mr.  Cockbtim  (a),  it  is  said,  <<  A  question 
of  still  greater  dii&culty  arises  as  to  the  meaning  of  an- 
other of  the  descriptions  of  property  enumerated  in  this 
section,  namely,  the  word  *  building.'  Indeed,  it  could 
scarcely  have  been  possible  for  the  legislature  to  have 
made  use  of  a  term  more  ambiguous,  or  more  likely  to 
lead  to  varieties  of  construction.  In  the  strict  sense  of 
the  word  almost  every  erection,  however  rude  and  un- 
fashioned,  is  a  building;  but  it  is  quite  obvious  that 
a  limit  must  be  placed  somewhere.  Not  every  stone 
placed  upon  another  can  be  considered  as  sufficient  to 
confer  the  elective  franchise.  The  difficulty,  however, 
is  where  to  draw  the  line ;  and  it  certainly  is  not  easy  to 
adopt  any  criterion  which  will  not  be  liable  to  objection. 
The  decisions,  as  might  naturally  be  expected,  have 
been  conflicting  in  the  extreme.     Some  barristers  have 


(a)  Quediciu  on  EkcUxm  Law,  p.  S7. 
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thought  that,  as  the  words  ^  other  building'  in  thd  1843. 
statute  immediately  followed  the  more  particular  specifi-  Wtnam 
cation  of  several  species  of  buildings  there  mentioned,  xown'^^cierk  f 
the  meaning  of  the  word  must  be  restricted  to  such  SrocxroRT. 
buildings  as  were  ejusdem  generis  with  those  previously 
enumerated.  Others,  on  the  other  hand,  have  been  of 
opinion  that,  the  words  of  the  act  being  general,  and 
coupled  with  no  qualiQcation,  whatever  could  fairly 
come  under  the  ordinary  appellation  of  a  building  must 
be  considered  as  within  the  meaning  of  the  statute. 
Therefore,  in  the  case  of  cattle-sheds  and  similar  erec- 
tions, upon  evidence  being  given  by  land-surveyors,  or 
other  competent  persons,  that  such  buildings  came  within 
the  denomination  of  ^  farm  [buildings,^  they  held  them 
to  be  within  the  meaning  of  the  act'*  If  it  had  been  in- 
tended that  a  portion  of  a  building  should  confer  the 
franchise,  the  act  would  have  contained  the  words  **  or 
other  parts  of  a  building.**  It  may  readily  be  conceded 
that  if  each  claimant  had  slept  in  bis  room,  then,  as  the 
case  discloses  that  each  of  the  parties  has  a  .separate 
key,  and  the  doors  open  upon  a  common  staircase,  the 
case  would  fall  within  the  principle  upon  which  it  has 
been  decided  that  chambers  in  the  inns  of  court  conr 
stitute  a  good  qualification.  The  room  might  then  be 
considered  as  the  tenant's  dwelling-house.  The  Courts 
have  always  attached  an  artificial  meaning  to  tbe  word 
**  house,"  in  indictments  for  burglary,  if  the  occupier 
has  another  residence.  Thus,  in  Bex  v.  Smith  (a\  a 
building  of  mud  and  brick,  used  only  as  a  booth  for 
tbe  purposes  of  a  country  fair,  for  a  few  days  in  the 
year,  and  in  which  the  prosecutor  and  his  wife  slept 

(«)  1  Moo.  ^  Rob,  256. 
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1843.       every  night  of  the  fair,  during  one  night  of  which  the 

WjtiaiR       offence  was  committed,   was  held  to  be  a  sufficient 

J[*  dwelling-house  for  the  purpose  of  burglary*     But  a 

Town  Clerk  of  booth  would  hardly  come  within  the  meaning  of  the 

Stockpoat.  .     ^ 

words  ^'  other  building."  It  is  laid  down  ako  by  Lord 
Coke  {a\  in  treating  of  burglary,  that  ^*  burglary  may 
be  committed  as  well  in  the  outset  buildings,  as  in  the 
inset,  for  all  are  parts  of  t^e  mansion-house;"  having 
previously  (b)  divided  the  domus  mansitmalis  '*  into  two 
branches,  viz.  to  inset  edifices,  as  hall,  parler,  buttry, 
kitchen,  and  lodging  chambers,  &c.,  and  the  outset 
•  buildmgs,  as  barnes,  stables,  cowhouses,  dairies,"  &c 
In  cases  of  burglary,  an  artificial  meaning  is,  therefore, 
given  to  the  word  ^^  house,"  for  the  purposes  of  personal 
security ;  but  it  does  not  follow  that  such  an  artificial 
construction  should  be  extended  to  cases  where  the 
same  reason  does  not  apply. 

Even,  however,  if  the  Court  should  be  of  opinion 
that  each  room  is  a  building,  it  is  submitted,  secondly, 
that  there  is  no  exclusive  occupation  by  each  tenant 
There  is  no  exclusive  use,  by  any  one  of  the  tenants  of 
these  rooms,  of  the  steam-engine,  which  must  be  in- 
cluded to  make  up  the  clear  yearly  value  of  \0U  It  is 
the  liberty  of  using  the  steam-engine  which  constitutes 
the  chief  value  of  the  occupation.  The  case  falls,  there- 
fore, within  the  principle  of  those  decisions  upon  settle- 
ment law,  which  have  established  that  a  licence  to  use 
machinery  does  not  amount  to  the  taking  of  the  tene- 
ment; jRex  r.  Mellar,  (c)  [TindalC.3.  In  that  case, 
the  contract  with  the  landlord  was  for  a  mere  standing- 
place  in  the  mill  for  the  pauper's  carding-machine,  in 

(a)  3  Irut.  €5.  (b)  3  Itut.  64. 

(c)  2  JSfMf,  189.    S«e  also  li««  ▼.  Tankbigg^  I  BtM^  528. 
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order  that  it  might  be  worked  by  the  steam-engine;  1843. 
here,  each  tenant  has  the  exclusive  use  of  the  room  in  wmoht 
which  his  spinning-machine  is  placed.]     Still,  although  Z: 

the  tenant  has  the  exclusive  use  of  his  own  room,  he  has  Town  cierk  of 

OTOCKFOaT. 

not  of  the  engine,  the  occupation  of  which  is  joint 

Thirdly,  the  occupiers  were  not  duly  rated  in  respect 
of  the  premises  occupied.  The  rate  is  made  under 
the  provisions  of  the  Parochial  Assessments  Act,  6  & 
TWi4t.  c.  96.  5.  2.,  and  is  deficient  in  some  particulars 
which  are  required  by  the  statute  to  be  inserted.  There 
is  DO  sum  charged  as  the  gross  estimated  rental  opposite 
the  name  of  each  individual  occupier ;  but  there  is  only 
a  gross  estimated  rental,  which  is  put  down  at  129i!i, 
upon  the  whole  factory.  Neither  does  it  appear,  from 
the  rate,  what  each  tenant  is  to  pay.  The  rate,  there- 
fore, is  bad.  It  is  found  in  the  case  that  the  rents  of 
the  rooms  vary  from  10/.  to  80/.  per  annum,  and  it  is 
important  that  the  gross  value  of  the  tenement  should 
be  put  against  each  person's  name,  to  enable  him, 
if  assessed  unfairly,  to  appeal  against  the  rate.  It  has 
been  held  that,  in  order  to  gain  a  settlement,  a  tenant 
mast  be  rated,  as  well  as  pay ;  Bex  v.  Warblington  (a) ; 
Bex  V.  Corhamjion.  (h)  Under  the  fifty-first  section  of 
the  Reform  Act,  the  revising  barrister  has  a  right  to  call 
for  the  production  of  this  assessment,  in  order  to  satisfy 
hnnself  whether  or  not  the  tenement  is  of  the  yearly 
value  of  10/.  If  he  should  do  so,  it  would  not  furnish 
him  with  any  information.  A  printed  form  of  rate  is 
given  in  the  schedule  to  the  Parochial  Assessments  Act, 
in  which  nothing  is  left  blank ;  and  it  is  an  authority, 
therefore,  in  favour  of  the  present  objection.  An  addi- 
tional reason  for  requiring  that  the  form  should  be 

(•)  Burr,  8,  C,  787.  (Jb)  2  Doti^,  621. 

J)  ^ 
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181^3.        completely  filled  up  is,  that  the  rest  of  the  parishioners 
Zr  '  are  entitled  to  know  at  what  sum  each  of  the  claimants 

Wright 

y-  was  assessed,  in  order  that,  if  necessary,  they  may  appeal 

Town  Clerk  of  to  the  Quarter  Sessions  against  the  rate  as  being  un- 

Stockfort. 

equal.  The  overseers,  also,  of  the  following  year  would 
have  a  right  to  the  information  which  would  be  thus 
obtained,  in  order  that  they  might  determine  whether 
their  predecessors  had  acted  rightly  in  putting  the  names 
of  the  parties  on  the  rate.  Assuming,  upon  this  part  of 
the  case,  that  each  room  in  the  factory  is  a  distinct 
building,  each  occupier  ought  to  be  separately  rated  ; 
whereas,  if  rated  at  all,  he  is  rated  in  respect  of  a  joint 
occupation.  It  is  submitted,  also,  that  eac^h  occupier 
has  not  been  duly  rated,  because  there  is  not  on  the 
rate  any  such  description  of  the  premises  occupied  as 
would  inform  a  party  whether  a  voter  had  leh  one 
building  and  gone  to  another,  or  not ;  Begina  v.  JDod-* 
"jDorth.  (a)  There  is  a  general  description  given  of  the 
whole  mill,  but  not  of  any  one  of  these  separate  build- 
ings occupied  by  the  eighteen  tenants. 

Then,  as  to  the  fourth  point.  The  rate  has  not  been 
duly  paid  by  each  occupier.  The  words  of  the  proviso 
in  the  twenty-seventh  section  of  the  Reform  Act  are 
express,  that  no  person  shall  be  registered,  ^*  unless 
such  person,  where  such  premises  are  situate  in  any 
parish  or  township  in  which  there  shall  be  a  rate  for 
the  relief  of  the  poor,  shall  have  been  rated  in  respect  of 
such  premises,  &c. ;  or  unless  such  person  shall  have 
paid,  on  or  before  the  20th  day  of  July  in  such  year,  all 
the  poor's  rates  and  assessed  taxes  which  shall  have  be- 
come payable  from  him  in  respect  of  such  premises  pre- 

(a)  Faie.  i  FUm,  SUc  Cb.  976.  note 
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« 

vtoosly  to  the  6th  day  o(  April  then  next  preceding,"  1843. 
Payment  of  rates,  therefore,  by  the  person  rated,  is  Wkioht 
made  a  condition  precedent  to  the  right  of  the  claimant  J> 

to  have  his  name  inserted  in  the  register.     A  question  Town  Clerk  of 

"*  Stockio&t. 

has  been  raised,  whether  a  payment  by  the  landlord  of 
rates,  pursuant  to  an  agreement  between  them,  is  a 
sufficient  payment  by  the  tenant  to  entitle  him  to  a  set-> 

tlement     That  question  was  argued  a  day  or  two  ago 

»  

before  the  Court  of  Queen's  Bench  in  the  case  of  The 
Queen  v.  South  Kilvington,  (a)  The  facts  of  the  case 
were,  that  the  pauper  was  let  into  occupation  of  three 
acres  and  three  roods  of  land,  the  landlord  agreeing  to 
pay  *<  all  that  came  against  it.**  By  reason  of  this 
agreement  of  the  landlord,  the  rent  was  higher  than  it 
otherwise  would  have  been«  The  pauper's  name  was  in 
the  rate-book  as  occupier,  but  when  the  rate  was  de- 
manded, he  referred  the  overseer  to  the  landlord,  who 
paid«  The  Court  held,  that  this  was  not  such  a  pay- 
ment of  rates  as  to  satisfy  the  stat.  S  fV.Ji'  M.  ell*  s.S»9 
or  the  stat,  4  &  5  fT.  4.  c.  76.  s.  66.,  and  that  no  settle- 
ment was  gained  thereby.  The  principle  of  that  de- 
rision applies  to  the  present  case«  Even,  however,  if  it 
could  be  considered  that  such  a  payment  by  the  land-* 
lord  was  a  good  payment  of  rates  by  the  tenant,  the 
whole  of  the  rate  ought  to  have  been  paid,  whereas  it 
is  found  in  the  case  that  part  was  foregone  in  respect  of 
what  was  empty«  Mr.  EUiott^  in  his  treatise  on  JRegis" 
trafian  (d),  says,  '*  It  has  generally  been  considered  that 
the  whole  of  the  sum  at  which  a  party  has  been  assessed 
in  any  rate  must  be  paid.  If,  therefore,  there  has  been 
a  remission  of  the  whole  or  any  part  of  the  rate,  either 

(•)  IS  Lam  Jimnudt  N.  SL  M.  C.  S.  ;  (ft)  9d  cd.  194. 
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184S.       by  the  overseers  or  by  the  magistrates,  under  the  pro- 

^^^^^        visions  of  the  stat.  54?  G.  S.  c,  170.  s.  II.,  the  party  so 

Tbe         excused  would  not  be  entitled  to  be  registered,  assess- 

Town  Clerk  of  .  .  .  .  j    i.        l 

SrociroRT.  ment  and  payment  being  conditions  imposed  by  the 
statute,  in  compliance  with  which  alone  a  person  is  en- 
titled to  the  franchise."  The  whole  mill  being  rated,  it 
is  submitted  that  as  long  as  any  part  of  it  is  occupied 
the  whole  rate  is  to  be  collected;  and,  consequently, 
there  has  not  been  such  a  payment  of  rates  as  the 
statute  requires. 

Webhfj  for  the  respondent.  None  of  the  objections 
•  which  have  been  urged  are  tenable.  In  the  first  place, 
each  room  is  a  building  within  the  twenty-seventh  sec- 
tion of  the  Reform  Act.  It  is  quite  clear  that  it  was  the 
intention  of  the  legislature  to  confer  a  vote  in  respect  of 
portions  of  a  house;  for  a  '*  warehouse,  counting-house, 
and  shop,"  which  are  parts  only  of  a  building,  are  ex- 
pi%ssly  specified.  A  building  ejusdem  generis  with  some 
of  them  would  mean  some  building  in  which  the  party 
carries  on  a  visible  trade,  and  the  occupation  of  which 
gives  him  an  interest  in  the  concerns  of  the  borough. 
Cattle-sheds  would  not,  it  may  be  admitted,  confer  a 
vote;  but  a  room  in  a  mill,  or  any  other  portion  of  such 
a  building,  does  satisfy  the  words  of  the  clause.  The 
case  of  Brown  v.  Lord  Granville  (a),  which  has  been 
cited  on  the  other  side,  is  a  strong  authority  in  favour 
of  the  respondent.  There  the  question  was,  whether 
sheds  which  protected  engines  for  the  convenient  work- 
ing of  a  mine  were  within  the  provisions  of  a  watching 
and  lighting  act,  which  authorised  the  commissioners  to 
make  a  rate  upon  all  persons  inhabiting,  using,  or  oc- 

(a)  10.Krv.69. 
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GopjriDg  any  houses^  shops,  milky  sheds,  or  other  builds        1843. 
ings  or  tenements  within  the  township.    It  was  contended       y^^qb^ 
that  they  were  exempt  as  being  merely  accessorial  to  the         r^^ 
engines :  but,  in  giving  judgment,  Tindal  C.  J.  said  (a),  "^^^L£!!'^  °^ 
*^  The  word  '  shed,'  perhaps,  might  be  sufficient  to  au- 
thorise the  rate,  as  constituting  a  covering  to  something 
withm  the  township;  but  if  not,  the  words  *  other  build- 
iogs'  constitute  nomen  generalissimum,  which  will  include 
the  structure  in  question."    If,  where  a  tax  is  to  be  im- 
posed, an  act  of  parliament  receives  so  extensive  a  con- 
struction, the  construction  ought  not  to  be  narrowed 
where  9  franchise  is  conferred. 

The  second  point  is,  whether  each  party  has  the  exclu- 
sive occupation  of  his  room.  It  is  found  in  the  case  that  he 
has  such  an  exclusive  occupation.  It  has  been  said  that 
it  does  not  appear  that  any  one  of  the  occupiers  has  the 
exclusive  use  of  the  steam-engine ;  but  there  is  nothing 
in  the  case  to  shew  that  the  engine  is  in  the  mill  at  alL 
Every  one  of  the  parties  who  have  the  exclusive  use 
and  occupation  of  these  rooms  has  a  pamer  supplied  to 
him ;  but  that  is  all.  The  question  respecting  the  steam- 
engine  can  only  afiect  the  value  of  the  premises,  which 
is  not  in  issue. 

Thirdly,  has  there  been  a  sufficient  rating  of  the  oc- 
cupiers for  the  purposes  of  registration  ?  The  question 
submitted  to  the  Court  in  the  case  is,  whether  the  occu- 
piers were  **  duly  rated ;"  but  the  real  point  is,  whether 
they  are  sufficiently  rated  for  the  purposes  of  the  Reform 
Act  It  is  conceded  that  the  rate  v&  not  quite  formal, 
and  that  it  could  not  be  sustained  upon  an  appeal  to  the 
quarter  sessions.     It  is  apprehended,  however,  that  the 

(a)  10  Bing.  73. 
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1843.       intention  of  the  act  has  been  satisfied,  if  the  name  of 

Yf^^^m       ^^^  occupier  appears  on  the  face  of  the  rate.    Primd 

Z:  facie^  the  occupier  is  liable.     JRex  v.  Corhampton  (a)  is 

Town  cied:  of  an  authority  for  the  respondent.     In  that  case,  Lord 

SfOCEPOAT. 

Mansfield  held,  that  the  objection  to  the  insufficiency  of 
the  rating  could  not  be  taken,  as  the  pauper's  name  had 
been  inserted  in  the  rate,  and  the  payment  of  such  rate 
had  been  made  to  the  overseer;  and  the  decision  in 
Rex  V.  Warblinglon  (b)  is  explained  to  have  proceeded 
on  the  ground  of  fraud  in  the  rating  and  payment    All 
that  a  party  can  do,  whose  name  has  been  improperly 
omitted  from  the  rate,  is  to  send  in  a  claim  to  the  over- 
seer to  have  it  inserted,  under  the  thirtieth  section  of  the 
Reform  Act.    It  never  could  have  been  intended,  there- 
fore, that  the  voter  should  be  disfranchised,  because  all 
the  formalities  required  to  make  a  legal  rate  had  not 
been  observed.     With  respect  to  the  Parochial  Assess* 
ments  Act,  it  has  been  decided  by  the  Court  of  Queen*s 
Bench,  that  the  act  applies  only  where  the  declaration 
at  the  foot  of  the  form  given  in  the  schedule  is  not 
signed  by  the  parish  officers ;  not  where  the  particulars 
prescribed  in  the  earlier  part  of  the  second  section  are 
deviated  from.    Tlie  Queen  v.  Fordham.  {c)    In  that  case 
the  rate  had  all  the  vices  which  a  rate  could  have,  and 
yet  it  was  held  that  it  did  not  come  within  the  purview  of 
the  statute  in  question.    As  to  the  fifty-first  section  of  the 
Reform  Act,  that  is  virtually  repealed  by  the  sixteenth 
section  of  the  recent  statute,  6  FicL  c*  18.    The  over- 
seers  and  the  revising  barrister  have  no  longer  the  ex- 
clusive right  of  requiring  an  inspection  of  the  rate-books, 
in  order  to  see  whether  the  occupier  is  rated;  but  every 

(a)  S  Doug.  G81.  (6)  Burr.  SetL  Co.  787. 

(c)  llJd.^StL  73. 
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registered  elector  or  claimant  may  inspect  them.  By  1843. 
the  eighty-first  section  of  the  stat.  6  Vict,  c*  18.  the  Weight 
questions  which  may  be  put  to  the  voter  at  the  poll  are  J^« 

now  reduced  to  two,  viz.  whether  the  voter  is  the  same  Town  Clerk  of 

SrocKPoaT. 

person  whose  name  appears  on  the  register,  and  whether 
he  has  already  vofed^  Upon  the  whole,  therefore,  it  is 
submitted,  that  the  question  is  not  whether  the  parties 
were  ^  duly "  rated,  but  whether  they  are  sufficiently 
rated  for  the  purpose  of  identification,  just  as  in  the 
case  of  an  assessment  to  the  land-tax  before  th^  Reform 
Act  passed. 

Lastly,  it  is  apprehended  that  there  has  been  a  suf- 
ficient payment  of  rates  by  each  of  the  occupiers.     Un- 
doubtedly, in  The  Queen  v.  South  Kilvingtan  (a),  it  was 
held  that  a  payment  of  the  tenant's  rates  through  the 
medium  of  the  landlord  was  not  sufficient  to  enable  the 
pauper  thereby  to  gain  a  settlement ;  but  that  case  was 
decided  on  the  authority  of  Rex  v.  Weobley  (6),  which  is 
distinguishable  from  the  present,  because  here  the  pay- 
ment was  made  by  the  hands  of  the  landlord  as  the 
agent  of  the  tenant.    Rex  v.  Axmouth  (c)  comes  nearer 
to  the  present  case.     Lord  Ellenborough  there  said, 
^  The  case  of  The  King  v.  Weobley  was  distinguished 
from  the  other  cases  by  Lord  Kenyan^  because  there  the 
officer  did  not  pay  the  tax  mediately  or  immediately; 
and,  as  he  says  afterwards,  because  the  pauper  neither 
in  fact  paid  the  rate  himself,  nor  constructively  by  the 
hands  of  his  agent."  {d)    In  Rogers  on  Elections  {e)  it  is 
said,  *'  A  question  has  often  arisen,  whether  the  pay- 
ment of  rates  by  the  landlord,  by  an  arrangement  be- 

(«)  13  Law  JimnuO,  N.  S,  M,  C  S.  {b)  S  Eoit,  68. 

(c)  8  Stat,  383.  (d)  8  EiUt,  386. 

(e)  3d  cd.  158.  6th  ed.  191. 
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184S.        tween  hiin  and  his  tenanti  the  latter  being  the  party 

WwMT       rated,  that  he  should  pay  an  additional  rent  in  re- 

^^  spect  of  the  landlord  paying  the  rates,  or  adding  the 

Town  Clerk  of,  amount  of  the  rates  to  the  rent  in  order  to  reimburse 

Stockfobt. 

the  landlord,  is  a  sufficient  payment  by  the  tenant 
under  sect.  27*  It  would  certainly  seem  to  be  so:  in 
such  a  case  the  debt  is  the  debt  of  the  tenant,  and  the 
parish  has  no  remedy  against  any  but  him:  whoever, 
therefore,  pays  the  rate,  by  so  doing  discharges  the  debt 
due  froi|i  the  tenant;  it  is  therefore  a  payment  for  the 
benefit  of  the  tenant"  Rex  v.  Bridgewater  (a).  Rex  ▼. 
liOwer  Hetjfbrd  (6),  and  Rex  v.  Cozens  {c)  referred  to  in 
EUiott  on  Registration  (d)^  are  all  authorities  to  shew 
that  the  rate  need  not  be  paid  by  the  hand  of  the  tenant. 
The  fact  of  part  of  the  rate  being  forborne,  in  respect  of 
what  was  empty,  shews  that  in  fact,  although  not  in 
form,  each  of  the  tenants  was  rated,  in  respect  of  his 
separate  occupation,  and  that  the  whole,  therefore,  has 
been  paid  by  each  occupier. 

Tcfamsend  replied. 

Halcombe  Serjt,  amicus  curia^  referred  to  6  VicL 
c.  18.  5.  75. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL  C.  J.  The  first  question  submitted  for  our 
decision  by  the  revising  barrister  is,  whether  each  of  the 
rooms  or  floors  described  in  the  case  was  such  a  build* 


(a)  S  r.  /?.  550.  (6)  1  B.  |r  AdoL  75. 

(c)  DoMg.  426.  {d)  2d  ed.  193. 
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ingsSf  under  the  twenty-seventh  section  of  the  <^  Act  1843. 
to  amend  the  representation  of  the  people  in  England  ^^^^^ 
and  IValeSf**  would  confer  the  Tight  of  voting  upon  its  Jf* 

occupier  ?     And  we  are  of  opinion  that  each  of  the  Town  Clerk  of 

.  SrocxroKT. 

rooms  held  in  the  manner  described  in  the  case  was 
such  a  building  as  to  confer  the  right  of  voting  upon  its 
occupier.  It  is  called  in  the  case  **  a  room ;"  it  is  de* 
scribed  as  a  distinct  or  separate  portion  of  the  factory ; 
each  tenant  is  stated  to  have  the  exclusive  use  of  his 
own  room,  and  the  key  to  the  door  thereof*  And  we 
think  such  a  description,  and  such  a  mode  of  occupation, 
brings  it  as  much  within  the  meaning  of  the  word 
'*  building ''  as  is  a  shop  or  counting-house,  which  are 
expressly  specified  in  the  act 

The  second  question  is,  whether  there  was  an  ex* 
cbsive  occupation  in  each  such  tenant,  as  required  by 
the  same  clause?    And  to  this  question  we  answer,  that 
the  finding  of  the  revising  barrister  in  the  case  to  which 
we  before  adverted  appears  to  us  to  put  an  end  to  any 
doubt  on  the  point ;   for  the  case  finds  that  '^  each 
tenant  has  the  exclusive  use  of  his  room,  and  the  key  of 
the  door  thereof."     And  it  does  not  appear  to  us  that 
the  landlord's  engagement  to  supply  a  steam-power 
communicating  with  each  room,  in  order  that  the  tenant 
may  work  his  own  machine  therewith,  makes  the  occu- 
pation of  the  room  itself  by  the  tenant  less  exclusive 
than  if  there  had  been  no  such  engagement.     It  seems 
to  have  no  further  bearing  on  the  question  of  exclusive 
occupation  than  if  the  landlord  had,  by  the  agreement  for 
the  taking,  contracted  to  furnish  manual  labour  for  the 
service  of  the  occupiers  in  their  trade  or  business  car- 
ried on  in  each  separate  room,  or  had  contracted  to 
provide  a  light  in  such  a  situation  that  it  would  illumi- 
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1843.        nate  equally  all  the  rooms ;  observing  that,  in  the  state- 
^i^iiioHT       ™en^  before  us,  no  question  is  raised  as  to  the  sufficiency 
1:  of  the  annual  value  of  the  room  itself,  without  the  steam- 

Town  Clerk  of  power^  for  the  purpose  of  conferring  a  vote,  whatever 
bearing  it  might  have  upon  the  case. 

The  third  question  submitted  to  us  is,  whether  each 
of  such  occupiers  was  duly  rate4  in  respect  of  such 
premises  occupied  by  him  ?  In  answer  to  which  ques- 
tion, it  is  in  the  first  place  to  be  observed  that  all  that 
the  act  requires  is,  that  the  person  claiming  the  right  to 
vote  '*  shall  have  been  rated  in  respect  of  such  premises 
to  all  rates  for  the  relief  of  the  poor ;"  the  object  of  this 
provision  in  the  act  appearing  to  be,  that  additional  evi- 
dence should  be  thereby  furnished  of  the  actual  occu- 
pation by  the  claimant  during  the  twelve  months  made 
necessary  by  the  act.  And,  with  this  object  in  view,  we 
think  it  never  could  have  been  intended  by  the  legis- 
lature that  the  rate,  in  order  to  be  sufficient  for  the 
purposes  of  the  act,  must  be  so  perfect  in  point  of  form 
that  it  must  be  free  from  every  objection  which  might 
be  allowed  to  prevail  against  it  in  an  appeal  at  the 
quarter  sessions.  Such  a  construction  of  the  statute 
would  place  the  vote  of  the  claimant  in  extreme  hazard 
from  the  ignorance  or  carelessness  of  the  overseer ;  for 
the  statute  has  given  the  claimant  himself  no  power  to 
correct  or  control  any  error  in  the  rate,  but  has  limited 
his  application  to  the  overseer,  by  sect.  SO.,  to  **  a  claim 
to  be  rated  to  the  relief  of  the  poor;"  and  in  the 
same  section  has  required  no  more  from  the  overseer 
than  to  *<  put  the  name  of  the  occupier  on  the  rate  for 
the  time  being."  The  claimant,  therefore,  has  no 
opportunity  of  rectifying  any  error  as  to  the  particulars 
of  the  rate,  except  by  an  appeal  to  the  quarter  sessions. 
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for  which  the  time  might  not  be  suflScient;  and  the  ex-  1843. 
pense  would  be  great  We  think,  therefore,  if  the  rate  ^^^^^^^ 
is  in  such  form  that  the  name  of  the  occupier  appears,  7* 

the  premises  for  which  he  is  rated,  the  rateable  value  Town  cierk  of 

Stock  poftT. 

thereof  and  the  amount  of  the  rate,  it  is  a  sufficient 
rate  within  the  intention  of  the  act.  And,  looking  at 
the  rate  now  in  question,  it  appears  that  all  the  persons 
who  are  claimants  are  jointly  rated  by  their  respective 
names.  And  as  they  are  rated  for  premises  which  are 
therein  described  as  *^  factory,  warehouse,  steam- 
engine,  steam-pipes,  gearing  and  shafting,  and  gas« 
pipes,"  and  it  appears  by  the  case  that  the  factory 
comprehends  all  the  rooms  which  are  occupied  by  each 
of  the  claimants  respectively,  each  claimant,  being  rated 
for  the  whole  &ctory,  is  rated  for  that  part  of  it  which 
he  occupies  himself.  And  as  to  the  annual  value  of  the 
property,  it  is  stated  expressly  in  the  rate,  as  is  also 
the  amount  of  the  rate  itsel£  We  think,  therefore, 
that  each  occupier  is  rated  in  respect  of  the  premises 
occupied  by  him,  within  the  meaning  of  the  act. 

The  fourth  question  submitted  by  the  revising  bar- 
rister is,  whether  each  such  occupier  can  be  held  to 
have  duly  paid  the  said  rate  in  respect  of  such  his  oc- 
cupation, part  of  the  rate  having  been  foregone  in 
respect  of  what  was  empty,  and  the  whole  of  what  was 
paid  having  been  in  fact  paid  by  the  landlord  ?  From 
the  statement  in  the  case,  it  appears  that  the  whole  of 
the  rate,  with  the  exception  of  what  was  allowed  for  the 
portions  which  were  empty,  was  actually  paid  by  the 
landlord;  so  that  the  rate  must  have  been  paid  for 
every  part  of  the  premises  that  was  in  the  actual  occu- 
pation of* any  one;  and  the  real  question  does  not  arise 
upon  the  non-payment  of  the  rate,  but  upon  the  pay- 

VOL.  I.  E 


50  MICHAELMAS  VACATION, 

18iS.       ment  thereof  by  the  landlord  under  an  agreement  with 

WwoHT       ^^®  tenant     This  latter  question  has  accordingly  been 

^         argued  before  us,  and  many  decisions  of  the  C!ourt  of 

^&ocKFoaT  ^^  Q'^^^o's  Bench  have  been  brought  in  review,  in  which 

the  question  has  been,  whether  a  settlement  has  been 
gained  by  paying  the  public  taxes  or  levies  of  the 
parish,  in  cases  where  the  tenant  has  been  rated,  but 
the  rate  has  been  paid  by  the  landlord.  It  appears, 
however,  to  us,  to  be  unnecessary  to  consider  the  analogy 
which  those  cases  may  bear  to  that  which  is  now  under 
consideration,  inasmuch  as  there  is  one  circumstance  in 
the  present  case  which  essentially  distinguishes  it  from 
those  cited.  For,  in  the  case  now  under  consideration, 
all  the  claimants  are  rated  as  joint  occupiers,  and  the 
rate  is  paid  by  two  of  them :  not  by  one  who  is  a  stranger 
to  the  rate,  as  the  landlord  in  the  cases  referred  to 
always  was;  and  we  think  it  impossible  to  contend 
that,  after  a  payment  of  the  whole  rate  by  any  of  the 
parties  so  jointly  rated,  the  fact  of  payment  by  each  and 
every  of  them  can  be  brought  in  question ;  but  that  such 
payment  by  any  of  the  parties  so  jointly  rated,  must 
enure  to  the  benefit  of  all,  and  is  virtually  a  payment 
by  each.  We  therefore  think  the  persons  rated  have 
paid  the  poor-rate  within  the  meaning  of  the  statute ; 
and  determine  that  the  decision  of  the  revising  barrister 
was  right 

Decision  affirmed. 
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1843. 


Hughes,  Appellant,  and  The  Overseers  of  Cha-    ^<w«nter  e. 

TEAM,  Respondents. 

(In  the  Matter  of  the  Votes  of  James  Burton 

and  Seven  Others.) 

Samb  v.  Same. 

(In  the  Matter  of  the  Votes  of  Charles  Alex* 
ander  Parker,  and  Six  Others.) 

Same  v.  Same. 

(In  the  Matter  of  the  Votes  of  William  Brock 

and  Two  Others.) 

Same  v.  Same. 

(In  the  Matter  of  the  Votes  of  Thomas  Smith 

and  Jwo  Others. ) 

THESE  were  consolidated  appeals  from  the  decisions  An  officer  in 
*^  the  aenrice  of 

of  John  David  Chambers^  Esq.,  the  revising  barrister  government, 

occupying,  as 

for  the  borough  of  Chatham^  who  stated  the  facts  of  such,  rent  free, 

%  r  tt  A  house  (no 

each  case  as  follows : —  part  of  which 

is  used  for 
public  pur- 

James  Burton's  case. — The  party  objected  to  occupied  f,J^™en^' 
a  house  in  the  dockyard  of  Chatham*  of  the  value  of  ™*°*»  *"  P^ 

^  remuneration 

40t  per  annum,  from  July  1835  to  September   1842,  for  his  services, 

^  '  ^  ^  is  a  "tenant" 

when   he   removed    to   a   house   in   Milton^s   Terrace^  of  such  house, 

within  the 
twenty-seventh 
section  of  the  Reform  Act. 
Such  a  tenant  being  rated  for  the  above  premises,  the  rates  being  paid  by  government,  in 
pnt  lemancration  for  the  tenant's  services :  Heldf  that  as  he  was  liable,  and  the  payment 
was  made  on  hu  account,  by  those  whom  he  procured  to  make  such  payment  by  giving 
value  for  it,  the  payment  was  made  by  him,  within  the  meaning  of  2  W,  4.  c.  45.  «.  27.  and 
fi  ruL  c  18.  «.  75.  >- 

E  2 
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184S.  Chatham^  about  a  mile  from  the  dockyard,  where  he 
HooHw  "^^  resides.  The  bouse  in  MiltorCs  Terrace  he  hires 
The  Overaeen  ^^  ^^  landlord  in  the  usual  manner,  and  pays  a  rent 
of  Chatham.  qF  50/.  per  annum,  and  is  rated  for  it;  and  pays  such 
rates  in  the  ordinary  way,  and  no  question  arises  in 
respect  of  such  bouse.  With  regard  to  the  house  in 
the  dockyard,  it  belongs  to  the  Lords  Commissioners 
of  the  Admiralty.  The  person  objected  to  is  master 
rope*maker  in  the  dockyard,  and,  as  such,  he  had  the 
house  as  his  residence.  He  paid  no  rent  in  money  for 
it,  but  bad  it  as  part  remuneration  for  bis  services. 
He  had  the  exclusive  use  and  occupation  of  the  house 
for  himself  and  family,  and  no  part  of  it  was  used  for 
public  purposes:  the  oflSce  in  which  he  performs  his 
public  services  being  away  from  it.  He  had  the  keys 
of  all  the  doors,  and  no  person  but  himself  had  any  con- 
trol over  the  house.  He  was  rated  to  all  the  poor- 
rates  and  assessed  taxes  in  respect  of  the  house  in  his 
own  name  as  the  occupier.  Such  rates  and  taxes  were 
paid  by  the  paymaster  general's  clerk,  at  the  pay  office 
at  Chatham.  They  were  so  paid  as  part  remuneration 
for  his  services.  If  he  had  not  been  allowed  the  house, 
he  would  have  had  an  allowance  for  a  house  in  addition 
to  his  salary ;  and  now  that  he  has  not  a  house  in  the 
dockyard,  he  is  allowed  one  guinea  per  week  by  the 
Admiralty  in  lieu  of  rent  and  rates,  under  the  name  of 
<*  lodging  money.*'  If  he  had  paid  the  poor  rates 
himself,  in  respect  of  the  house  in  the  dockyard,  instead 
of  having  them  paid  for  him,  as  above,  the  Admiralty 
would  have  repaid  him. 

CJ^rles  Alexander  Parier's  case.— The  party  objected 
to  occupied  the  house  during  the  qualifying  period. 
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The  annual  value  of  the  house  is  much  more  than  10/.  184S. 
He  is  Lieutenant  and  Quartermaster  of  Marines  at '  jjughi§ 
Giaiham.  The  house  belongs  to  the  Lords  Conimis-  _  J^* 
doners  of  the  Admiralty,  who  give  it  him  for  a  resid-  ®^  Chathak. 
ence.  He  pays  no  rent  in  money  for  the  house ;  but 
has  it  in  part  remuneration  for  his  services  as  Quarter- 
master. He  has  the  exclusive  use  and  occupation  of 
the  house  for  himself  and  his  family ;  and  no  part  of  it 
is  used  for  public  purposes,  the  office  in  which  he  per- 
forms his  public  services  being  away  from  it  He  has 
the  keys  of  all  the  doors,  and  no  person  but  himself  has 
aoy  control  over  the  house.  The  house  is  within  the 
walls  of  the  barracks,  and  he  has  one  way  into  the  bar- 
racks, and  another  into  the  street,  without  going  into 
the  barracks.  He  is  rated  to  all  the  poor-rates  and 
assessed  taxes  for  the  qualifying  period  in  his  own  name, 
as  the  occupier  of  the  house.  The  poor-rates  and  taxes 
io  respect  of  the  house  are  paid  by  the  barrack  roaster 
of  the  marine  barracks  at  the  pay  office  at  Chatham. 
Sach  rates  are  so  paid  as  part  remuneration  for  his  ser- 
vices; and  if  he  were  not  allowed  the  house,  he  would 
have  an  allowance  for  a  house  in  addition  to  his  present 
remuneration ;  and  if  he  paid  the  rates  himself  he  would 
have  a  proportionate  increase  of  pay.  Officers  are  fre- 
quently obliged  to  reside  out  of  government  houses, 
from  the  want  of  a  sufficient  number  of  such  houses  at 
Chatham^  and  in  all  such  cases  an  allowance  is  made  to 
them  by  the  Admiralty  for  rent  and  rates,  under  the 
name  of  <*  lodging  money."  He  is  not  compelled  to 
live  in  the  house,  but  is  at  full  liberty  to  reside  else- 
where if  he  chooses ;  but  in  such  case,  unless  he  did  so 
at  the  request  of  the  Admiralty,  he  would  have  no  al- 
lowance made  to  him  for  lodging  money. 

B  8 
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1843-  William  Brocks  case.  —  The  party  objected  to  occu- 

71         ~'  pied  a  house  on  Chatham  Lines^  of  the  value  of  20/.  per 
Th  o^  annum,  thirty-nine  years  to  the  present  time.     It  be- 

of  Chatham.  longs  to  the  Board  of  Ordnance.  He  is  clerk  of  the 
w6rks  in  the  engineer  department^  and  has  the  house 
as  his  residence.  He  pays  no  rent  in  money  for  it, 
but  has  it  as  part  remuneration  for  his  services,  by  an 
agreement  when  he  entered  the  service.  He  has  the 
exclusive  use  and  occupation  of  the  house  for  himself 
and  family,  and  no  part  of  it  is  used  for  public  pur- 
poses ;  the  office  in  which  he  performs  his  public  ser- 
vice being  away  from  it.  He  has  the  keys  of  all  the 
doors,  and  no  person  but  himself  has  any  control  over 
the  house.  He  is  rated  to  all  the  poor-rates  and  as- 
sessed taxes  in  respect  of  the  house,  in  his  name,  as  the 
occupier.  Such  rates  and  taxes  are  paid  by  the  store- 
keeper at  the  Ordnance  pay  office  at  Chatham.  They 
were  so  paid  as  part  remuneration  for  his  services,  in 
the  same  way  as  he  has  the  occupation  of  his  house. 
If  he  had  not  been  allowed  a  house,  he  would  have  re- 
ceived a  larger  remuneration  in  money  for  his  services ; 
and  if  he  paid  his  rates  himself,  instead  of  their  being 
paid  for  him,  as  above,  he  would  be  repaid  them  by  the 
Board  of  Ordnance.  The  house  stands  by  itself,  and  is 
not  within  the  walls  of  any  public  establishment. 

Thomas  Smithes  case.  —  The  party  objected  to  oc- 
cupied a  house  in  Chatham  barracks,  of  more  than  the 
value  of  20/.  per  annum,  during  the  qualifying  period. 
It  belongs  to  the  Board  of  Ordnance.  He  is  Barrack 
Master  to  Chatham  barracks,  and,  as  such,  has  the 
house  as  his  residence.    He  pays  no  rent  in  money  for 

\t }  but  has  it  ^  part  remuneration  fpr  bis  services,    |{e 
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has  the  exclusive  use  and  occupation  of  the  house  for        184S« 

himself  and  family,  and  no  part  of  it  is  used  for  public       h^J^^^I 

purposes ;  the  office  in  which  he  performs  his  public         J'* 

services  being  away  from  it.     He  has  the  keys  of  all  the    of  Chatham. 

doors,  and  no  person  but  himself  has  any  control  over 

the  house.     The  house  is  within  the  barracks ;  but  he 

has  an  entrance  to  it  from  the  street,  without  going  into 

the  barracks.     The  office  used  for  public  purposes  is 

not  rated  to  the  poor.     He  is  rated  to  all  the  poor-rates 

and  assessed  taxes  in  respect  to  the  house,  in  his  own 

name,  as  the  occupier ;  and  pays  such  rates  and  taxes 

himself  and  charges  them  in  his  account  with  the  Board 

of  Ordnance,  who  allow  them  to  him  in  such  account. 

If  be  had  not  been  allowed  the  house,  he  would  have 

received  a  larger  remuneration  in  money  for  his  services. 

Upon  these  facts,  the  revising  barrister  disallowed  the 
objecti<ms  in  each  case,  and  retained  the  names  of  the 
parties  objected  to  upon  the  list  of  voters  for  the  parish 
of  (Latham  ;  deciding  thai  each  of  the  said  parties  oc- 
cupied, within  the  borough  of  Chatkanij  as  tenant,  a 
house  of  the  clear  yearly  value  of  not  less  than  10/. ; 
and  had  duly  paid  all  the  poor-rates  and  assessed  taxes 
which  had  become  payable  from  him  in  respect  of  such 
premises  previously  to  the  6th  day  of  April  then  next 
preceding. 

BurtotCs  case  was  argued  by 

Kinglake^  for  the  appellant,  in  Michaelmas  term,  No^ 
vember  ISth  and  16th. '^  The  first  question  is,  whether 
the  voter  occupied  the  house  in  the  dockyard  at 
Chatham  as  tenant^  within  the  meaning  of  the  twenty- 
seventh  section  of  the  Reform  Act ;  or,  in  other  words, 
whether  i(  appears  frpiio  the  facts  stat^  in  the  pase^  (bat 


I 
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I843«        the  relation  of  landlord  and  tenant  subsisted  between 

"' ,,  the  Lords   Commissioners  of  the  Admiralty  and  the 

V-  voter.    It  is  submitted  that  there  are  no  premises  from 

The  Overseen 

of  Chatbam.    which  the  conclusion  can  be  drawn  that  the  relation  of 
landlord  and  tenant  did  exist.     The  appellant  contends 
that  the  house  was  occupied  by  Burion  as  the  servant  of 
the  Crown,  and  that  he  lived  in  the  house  for  the  better 
performance  of  his  service  as  an  officer  of  the  govern- 
ment    He  cannot,   therefore,   be  said  to  occupy  as 
tenant.     The  revising  barrister  is  mistaken  in  supposing 
that,  inasmuch  as  no  part  of  the  public  business  was 
transacted  in  that  house,  the  voter  did  not  occupy  it  in 
his  character  of  a  public  servant     In  cases  of  settle- 
ment law,  arising  under  the  statute  of  JS  &  14  Car.  2. 
c.  12.,  it  has  been  held  that  persons  occupying  houses 
provided  by  their  masters  for  the  better  performance  of 
their  service  in  another  place,  do  not  occupy  as  tenants, 
and  therefore  do  not  gain  a  settlement  by  such  an 
occupation.     In  Bex  v.  Minster  (a)  the  pauper  was  hired 
as  a  bailiff  by  one  Parker^  and  part  of  the  agreement 
between  them  was,  that  his  master  was  to  find  him  a 
house,  and  was  either  to  furnish  him  with  two  cows,  or 
the  pauper  was  to  be  at  Iibei*ty  to  hire  two,  and  feed 
them  on  his  master's  farm.     The  pauper  served  three 
years  under  the  agreement,  and  lived  with  his  family  in 
his  master's  house,  and   hired   two  cows,   which   fed 
during  the  summer  in  the  pastures  of  his  master.     It 
was  held  that  by  the  feeding  of  the  cows,  which  was 
above  the  yearly  vajqe  of  10/.,  the  pauper  acquired  a 
settlement ;  but  Le  Blanc  C  J.  said  (i),  *<  In  this  case, 
if  the  pauper's  occupation  of  the  tenement  was  neces- 

(a)  S  Af.  t*  &  276.  (6)  Jb.  S80. 
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sarily  connected  with  the  service  of  the  master,  as  in  the  1843. 
case  of  occupying  apartments  in  the  house  of  the  master,  hJJ^^^^^ 
I  should  have  no  hesitation  in  saying  that  that  would  J^- 

not  have  conferred  a  settlement,  although  of  a  greater    of  Chatham. 
yearly  value  than  10/.,  because  the  occupation  would 
have  been  necessary  for  the  performance  of  the  service, 
for  which  the  master  might  allot  what  apartments  he 
pleased/'     So,  in  Rex  v.  Bardwell  (a),  where  the  pauper 
was  hired  for  a  year  as  shepherd,  and  was  to  have  a 
house  and  garden  rent  free,  Bayley  J.,  after  remarking 
that  the  case  of  Hex  v.  Minster  was  open  to  much  ob- 
servation, said  (6),  ^^  The  house  and  garden  being  merely 
for  the  more  convenient  performance  of  the  panper's 
service  as  shepherd,  must  be  laid  out  of  consideration ; 
he  did  not  occupy  them  as  a  tenant,  but  as  a  servant. 
The  statute  13  &   14  Car.  2.  c.  12.  requires   that  the 
party  should  come  to  settle  in  the  tenement :  now  that 
means  to  reside.     Here  the  pauper  had  no  residence 
but  in  the  character  of  a  servant;  the  house  continued 
the  master's,  and  the  pauper  was,  with  respect  to  this 
point,  in  the  same  situation  as  if  he  had  lived  in  a  room 
in  his  master's  house."     And,  in  Rex  v.  Kelstem  (c), 
the  same  learned  Judge  observed  (^Z),  ^^  I  take  the  dis- 
tinction as  laid  down  in  Rex  v.  Minster  to  be  this,  that 
if  the  occupation  be  unconnected  with  the  service,  it 
will  confer  a  settlement ;  but  if  it  be  necessarily  con- 

4 

nected  with  the  service,  as  if  it  be  necessary  for  the  due 
performance  of  the  service,  it  shall  not  confer  a  settle- 
ment." Rex  V.  Cheshunt  {e)  is  al^  a  strong  authority 
in  &vour  of  the  appellant.     There,  a  pauper  employed 

(a)  8  ^.  !•  a  161.  (6)  2B.iC.  163. 

(c)  5  At  j-  S.  136.  (fO  5  If.  f  S.  138. 

(0  \  B.^  AUL  473. 
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184S.       as  a  labourer  by  the  Board  of  Ordnance,  having  pre^ 
Hughes       vioasly  occupied  a  house  at  an  annual  rent  of  7/.9  which 
The  Overseen   ^^^  ^^®"  purchased  by  the  Board,  still  continued  to 
of  CuATUAK.    reside  in  part  of  the  premises,  at  a  weekly  rent  of  2«., 
which  was  deducted  out  of  his  wages.     During  such 
last  occupation  he  also  occupied  a  shop  (the  shop  and 
house  together  being  of  the  annual  value  of  10/.),  and 
upon  his  dismissal  from  his  employment  he  gave  up 
possession  of  the  house,  being  required  to  do  so.     The 
Court  held,  that  his  last  occupation  of  the  house  was 
not  as  tenant,  but  as  servant,  and  that  no  settlement  was 
thereby   gained.      That  case  cannot  be  distinguished 
from  the  present.     It  is  found  by  the  revising  barrister 
that  '*  the  person  objected  to  is  master  ropemaker  in 
the  dockyard,  and,  as  suchf  he  had  the  house  as  his 
residence."      The    occupation    of   Burton^    therefore, 
is  as  servant,  not  as  tenant.     Upon  these  cases  alone» 
it  is  submitted  the  appellant  would  be  entitled  to  the 
judgment  of  the  Court;  but  there  are  other  authorities 
still  more  in  point.     In  ^errar^s  Case  (a)  the  claimant 
was  a  book-keeper  to  a  distillery,  and  exclusively  occu- 
pied an  entire  house,  the  property  of  his  employers, 
which  communicated  through  a  door  by  a  private  pas* 
sage  outside,  but  not  in  front,  into  the  distillery  yard; 
besides  having  a  hall-door  to  the  street     The  claimant 
exclusively  kept  the  keys  of  both  these  doors ;  his  em- 
ployers kept  the  house  in  repair  and  paid  the  taxes,  and 
it  appeared  that  if  the   claimant  ceased   to  be  book- 
keeper he  would  have  to  give  up  the  possession  at  once. 
Eleven  Judsces  held  unanimouslv  that  the  claimant  was 
not  entitled  to  be  registered  as  a  householder.     Here, 


(a)  4lc-  ^.  C.  S48.,  m^t  on  flesiftrd^on^  24  ed,  }69, 
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the  case  expressly  finds  that  Burton  occupied  as  master        1843. 
ropemaker;  he  had  the  residence,  therefore,  only  in        Huohm 
respect  of  his  particular  employment ;  and  his  occupa-    ^he  Oreneers 
tion  vroald  have  determined  the  moment  he  ceased  to    ^^  Chatham, 
be  so  employed.      Again,   in  R^jp  v.   Snape{d)f   the 
pauper  was  hired  by  one  Dawson  to  take  care  of  his 
stock  on  certain  marshes,  and  he  was  to  occupy  a  house 

*  on  the  marshes  rent  free.     He  was  to  go  into  the  house 

« 

at  Michaelmas^  and  it  was  agreed,  ^^  that  he  should  not 
be  obliged  to  leave  the  house  utHess  he  had  notice  to 
quit  ai  Michaelmas.*^    The  sessions  found  that  the  pauper 
had  occupied  the  cottage  as  servant,  not  as  tenant,  and 
had  gained  no  settlement  by  such  occupation ;  and  the 
Court  of  King's  Bench  held,  that  the  finding  of  the 
sessions  was  not  necessarily  wrong,  and  therefore,  that 
it  ought  not  to  be  disturbed.      In  giving  judgment, 
Coleridge  J.  said  (6),  <^  I  think  the  sessions  have  drawn 
the  right  conclusion.     The  pauper,  looking  to  the  occu- 
pation  of  the  house  as  part  of  the  remuneration  for  his 
service,  may  very  properly  have  stipulated  that  he  should 
not  be  obliged  to  leave  the  house  by  being  turned  out 
of  the  service  without  a  six  month's  notice  ending  at 
Michaelmas.^*     That  is  as  strong  a  decision  as  can  be 
found  upon  the  point     In  Bertie  v.  Beaumont  {c)  it  was 
held  that  Howell,  a  servant  of  the  plaintiff,  who  was 
put  into  the  occupation  of  a  cottage,  xvith  less  wages  on 
that  account,  did  not  occupy  it  as  a  tenant ;  but  that  his 
master  might  properly  declare  on  it  as  his  own  occupa- 
tion in  an  action  on  the  case  for  a  disturbance  of  a  right 
of  way  over  the  defendant's  close  to  such  cottage.   Lord 
^Ifenborough  said,  in  that  case  (e/),  "  I  cannot  consider 

(a)  6A.^E,  278.  (6)  S  A,  ^  E.  281. 

(c)  le  ^im^  33.  (rf)  16  ^«*/,  35. 
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1843.       ^h&^  Hcfwell  stood  in  the  relation  of  a  tenant  to  the  pre- 

II  niises.     The  plaintiff  put  him  in  possession  of  them  as 

^     "-  his  hired  servant,  and,  as  any  person  so  circumstanced 

The  Overseen 

orcH4THAx.  might  be  expected  to  do,  he  allowed  the  man  less*  wages 
on  account  of  the  convenience  to  him  of  the  occupation." 
In  several  cases,  an  indictment  for  burglary  has  been 
held  to  be  good,  where  the  occupation  of  the  house  has 
been  laid  in  the  owner,  the  actual  occupier  being  a  ser- 
vant; that  could  only  be  on  the  ground  that  the  legal 
occupation  was  in  the  master.  The  cases  are  collected 
in  Boscoe^s  Criminal  £fidence  (a).  Mr.  Eoscoe  says  (i), 
*^  An  agent  or  clerk  employed  in  a  public  office,  or  by 
persons  in  trade,  is  in  law  the  servant  of  those  parties ; 
and  if  he  be  suffered  to  reside  on  the  premises,  which 
belong  to  the  government,  or  to  the  individuals  employ- 
ing him,  the  premises  cannot  be  described  as  his  dwell- 
ing-house." Thus,  in  William^ s  Case  {c\  three  persons 
were  indicted  for  breaking  the  lodgings  of  Sir  Henry 
Hungaleat  Whitehall;  and  the  Judges  were  of  opinion 
that  it  should  have  been  laid  to  be  the  king's  mansion- 
house  at  Whitehall.  So,  in  Burgesses  Case  ((/),  the  pri- 
soner was  indicted  for  breaking  into  a  chamber  in 
Somerset  Houses  and  the  apartment  was  laid  to  be  the 
mansion-house  of  the  person  who  lodged  there;  but 
it  was  held  bad,  because  the  whole  house  belonged  to 
the  queen-mother.  In  PeytorCs  Case[e\  the  prisoner 
was  indicted  under  the  12  Anne^  r.  7.,  for  stealing  a  gold 
watch  in  the  dwelling-house  of  W.  H.  Bunbuty,  Esquire. 
The  house  was  the  Invalid  Office,  at  Chelsea;  an  office 
under  government     The  ground-floor  was  used  by  the 

(a)  Sd  ed.  319.  et  uq.  (6)  P.  319. 

(c)  1  Hate  P.  C.  522.  5S7.  {d)  XeL  27. 

(«)  1  Leachf  384.,  8  Ead^  P.  C.  501. 
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paymaster-general,  for  the  purpose  of  conducting  the  1843. 
business  relating  to  the  office.  Mr.  Bunbury  occupied  u^^^^^ 
the  whole  of  the  upper  part  of  it;  but  the  rent  and  -,.  J^* 
taxes  of  the  whole  were  paid  by  government.  The  of  Chatham, 
Court  held  that  it  was  not  the  dwelling-house  of  Mr. 
Bunbury.  Hawkin's  Case  (a)  is  an  authority  to  the  same 
efiect.  Margetfs  Case  {b)  appears  to  be  in  some  degree 
at  Tariance  with  these  authorities ;  but  Mr.  Boscoe  re- 
marks (c),  <*  it  may  be  doubted  whether  it  is  to  be*  con- 
sidered as  law."  fViit^s  Case  (d)  may  perhaps  also  be 
cited  as  an  authority  for  the  respondents ;  but  the  ques- 
tion submitted  to  the  Court  was,  not  whether  Witt  was 
in  the  legal  occupation  of-  the  house,  but  whether  he 
had  a  sufficient  possession  to  sustain  an  indictment  for 
burglary.  In  BrcfmCs  Case  (e)  it  appeared  that  Gray' 
douj  a  farmer,  had  a  dwelling-house  and  cottage  under 
the  same  roof;  but  they  were  not  enclosed  by  any  wall 
or  court-yard,  and  had  no  internal  conmiunication. 
Trwnballj  a  servant  of  Graydon^  and  his  family,  resided 
in  the  cottage  by  agreement  with  Graydon^  when  he  en- 
tered his  service.  He  paid  no  rent ;  but  an  abatement 
was  made  in  his  wages  on  account  of  the  cottage.  The 
Judges,  Buller  J.  dubitante^  held  that  this  was  no  more 
than  a  licence  to  Trvrnball  to  lodge  in  the  cottage,  and 
did  not  make  it  his  dwelling-house,  even  for  the  purpose 
of  burglary.  SlocVs  Case  {g)  and  Joblin^s  Case  {h\  are 
authorities  to  a  similar  effect.  The  Queen  v.  Lady  Pan" 
sonby{i)  will  probably  be    cited  on  the  other   side. 

(a)  3  Biui^  P.  C.  £01.,  JPoster,  S8.  (h)  S  XmcA,  9Sa 

(c)  Ortm.  Emd.  320.  (d)  1  Moo.  C.  C.  S48. 

(0  2  East,  P.  a  501. 

(jg)  S  Leadk,  1015.,  S  Taunt.  SS9.|  1  Rust,  j-  By.  185. 

(*)  1  Ruts,  j*  By.  525.  (i)  1  Gale  jf  D.  713. 
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1843.        There  the  question  was,  whether  the  occupiers  of  apart- 

jjp^gjg       oients  in  Hampton  Court  Palace  were  liable  to  be  rated 

TiieOr  ^  ^^  relief  of  the  poor  of  the  parish  of  Hampton 

of  Chatjiam.    in  respect  of  such  occupation.     The  Court  held  that 

they  were  so  liable ;  but  the  case  was  decided,  not  upon 

the  ground  that  they  were  tenants  of  the  aparUnents, 

but  that  they  had  the  beneficial  occupation  of  them* 

Secondly,  there  has  been  no  sufficient  payment  of  rates. 
By  Stat  2  W.  4.  c.  45.  s.  27.  it  is  required,  *<  that  no 
person  shall  be  registered,  unless  he  shall  have  been 
rated  in  respect  of  such  premises  to  all  rates  made  for 
the  relief  of  the  poor  in  such  parish  or  township  made 
during  the  time  of  such  his  occupation  so  required  as 
aforesaid,  nor  unless  such  person  shall  have  paid,  on  or 
before  the  20th  day  of  Juh/  in  such  year,  all  the  poor  s 
rates  and  assessed  taxes  which  shall  have  become  pay- 
able from  him  in  respect  of  such  premises  previously  to 
the  6th  day  of  April  then  next  preceding."  The  voter 
must  pay  the  rates  himself,  otherwise  he  does  not  gain 
an  interest  in  the  parish  in  which  his  qualification  is 
situated.  He  has  no  such  interest  if  the  landlord  pays 
the  rate,  and  such  payment  is  therefore  insufficient* 
Hex  V.  BHdgemater  {a)\  Rex  v.  Openshaw  (b)  i  Rex  v. 
Oakhampton  (c) ;  Rex  v.  Weobley  (d) ;  Rex  v.  Axmoidh.  {e) 
The  case  last  cited  may  appear  to  be  in  opposition  to 
that  of  Rex  v.  Weobley^  but  the  Court  themselves  adopt 
the  language  of  Lord  Kenyan  in  that  case.  The  ques- 
tion, moreover,  does  not  depend  on  the  simple  fact  of 
payment  of  rates  due  from  the  occupier,  even  if  such  a 
payment  could  be  held  to  be  sufficient  within  the  twenty- 
seventh  section  of  the  Reform  Act.     The  stat.  6  Vict, 

(a)  3  r.  JR.  550.  (Jb)  1  W,  SI.  463.,  Burr.  S.  C  522. 

(c)  Burr.  S.  C.  5.  (d)  2  Eattf  68. 

{e)  8  East,  383. 
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r.  18.  5. 75.,  requires  that  such  person  shall  have  bona  1 843. 
JUe  paid  the  rates  due.  How  can  it  be  contended,  then,  naouZ 
that  where  premises  are  let  to  a  man  free  of  rates  and  -^  overseers 
taxes,  that  sudi  person  is  the  party  who  bondjlde  pays  of  Chatham. 
the  rates  and  taxes  ?  It  will  be  said  on  the  other  side 
that  he  pays  something  that  is  equivalent.  But  the 
policy  of  the  legblature  requires  him  to  be  a  person 
contributing  to  the  casual  and  accidental  charges  of  the 
parish.  If  he  pays  a  fixed  sum,  or  what  is  equivalent 
to  a  fixed  sum,  in  lieu  of  rates,  it  is  a  matter  of  indiffer- 
ence to  him,  whether  the  rates  be  more  or  less  in  amount. 
The  loss  or  the  gain  is  the  landlord's,  and  he  is  in  point 
of  fact  the  party  substantially  rated.  If  it  should  be 
held  that  rates  may  be  included  in  the  rent,  then  a  ques- 
tion would  arise  whether  the  rent  had  been  paid  at  the 
proper  time.  The  rent  may  not  have  been  paid  at  all, 
although  the  rates  have  been  paid  by  the  landlord  to 
the  parish  officers.  Here,  the  rates  have  been  paid  by 
the  paymaster-general,  and  not  by  the  occupier.  There 
has  never,  therefore,  been  either  a  direct  or. indirect 
payment  by  an  agent  authorised  by  him  for  that  pur- 
pose.    Tie  Queen  v.  South  Ktlvington.  {a) 

Coekbum  for  the  respondents.  The  decision  of  the 
revising  barrister  was  right.  It  is  submitted  that  the 
voter  occnpied  as  tenant  within  the  twenty*  seventh  sec- 
tion of  the  Reform  Act  It  is  conceded  that,  where  a 
party  occupies  merely  as  servant  for  the  purpose  of  the 
service,  his  vote  cannot  be  sustained  ;  but  a  totally  dif- 
ferent state  of  facts  is  disclosed  by  the  case.  In  all  the 
cases  cited  on  the  other  side,  where  the  Court  held  that 

(a)  13  Law  Joum,  N,  8,  M,  C.  3. 
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1843.        a  settlement  was  not  giuned  by  the  occupation  of  a 
HtJoHxs       tenement,  the  pauper  was  either  a  dom^tic  or  farm 
The  Overseen   servant,  or  else  a  clerk  or  agent,  and  under  the  dominion 
of  CuATBAM.    au^j  control  of  his  master.     That  was  the  case  in  Rex  v. 
Kelstem  {a\  where  the  pauper  was  a  labourer,  and  the 
house  was  necessary  for  the  performance  of  his  service. 
Is  there  any  thing  analagous  in  the  case  of  an  officer  of 
government,  who  receives,  in  part  remuneration  for  his 
services,  a  house  as  a  residence^  and  that  of  a  coachman, 
or  an  agricultural  labourer?    Bex  v.  CheskurU  (6)  comes 
a  little  nearer  to  the  present  case,  but  it  stands  upon  the 
same  footing  as  the  former.     There  is  nothing  in  the 
case  stated  by  the  revising  barrister  to  shew  that  the 
claimant's  occupation  of  the  house  in  the  dockyard  was 
ancillary  to  the  service;   on  the  contrary,  it  is  stated 
that  the  party  had  it  in  part  remuneration  for  his  ser- 
vices, and  that  if  it  had  not  been  allowed  to  him  in  this 
shape,  he  would  have  had  it  in  another.     It  is  found 
also,  that,  although  he  still  holds  his  situation  under 
government,  he  has  now  removed  altogether  from  the 
dockyard;   a  fact,  which,  in  itself,  sufficiently  distin- 
guishes the  present  case  from  those  cited.     Although  it 
is  conceded  by  the  respondents  thal^  where  the  party 
merely  occupies  for  the  better  performance  of  his  ser- 
vice, no  settlement  is  gained,  yet,  on  the  other  hand,  it 
is  equally  clear  that,  where  premises  are  occupied  by  a 
person,  and  the  rent  is  satisfied,  not  by  a  payment  in 
money,  but  by  a  render  of  service,  that  is  sufficient  to 
confer  a  settlement,  and,  by  parity  of  reasonmg,  the 
right  to  be  registered.     In  Bex  v.  Melkridge  (c),  a  pau- 
per was  permitted  by  several  persons,  having  a  right  of 

(a)  SM.^S,  1S6.  (6)  \  B,  ^  Aid,  47S. 

(c)  1  7.  R,  598. 
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common,  to  occupy  a  tenement  of  10/.  yearly  value,  as 
a  reward  for  his  service  as  a  herd,  and  it  was  held  that 
that  gave  him  a  settlement ;  the  Court  saying  that  the 
service  of  the  pauper  was  equivalent  to  his  paying  rent. 
That  case  is  directly  in  point,  and  shews  that  whei'e  the 
occupation  is  really  for  the  purpose  of  remunerating  a 
party,  he  occupies  as  tenant.  As  to  Bex  v«  Snape  (a), 
the  case  only  amounts  to  this,  that  where  it  is  clear  that 
the  party  occupied  merely  for  the  purpose  of  the  ser- 
vice, the  occupation  does  not  confer  a  settlement.  In 
Bex  V.  LangriviUe  (&),  Lord  Tenierden,  delivering  the 
judgment  of  the  Court  (c),  observes,  **  It  has  been  es- 
tablbhed,  by  a  series  of  cases  which  were  considered 
and  confirmed  in  that  of  T/ie  King  v.  Benneworth  ((f), 
that  it  was  a  su£Scient  occupation  of  a  tenement  if  the 
panper  had  an  interest  in  a  part  of  the  profits  of  the 
land,  by  perception  by  the  mouths  of  his  cattle.  But  it 
is  essential,  whether  the  subject  of  occupation  be  the 
land  itself,  or  a  part  of  its  profits,  that  the  pauper  should 
have  an  interest  as  tenant  or  occupier, — a  possession  by 
mere  licence  without  that  interest  is  not  enough."  Here, 
however,  there  is  sufficient  to  warrant  the  inference  that 
there  was  a  contract  between  the  parties,  and  the  occu- 
pier, therefore,  has  an  interest  in  the  premises.  In  Bex 
V.  Lormer  Heyford  (^),  an  attorney,  who  had  a  cottage 
and  land  near  his  residence,  allowed  his  clerk  to  occupy 
them,  that  he  might  the  more  conveniently  attend  to 
the  business;  and  suffered  him  to  hold  them  rent  free, 
as  an  augmentation  of  his  salary.  The  clerk  was  rated 
as  occupier,  but  the  attorney  sometimes  paid  the  rates, 


1843. 

HuoHts 

▼. 

The  Overseers 

of  Chatham. 


(a)  6  ^  jr  E.  S78. 
(c)  10  B.  4-  C.  901. 
(r)  \B.^Ad.  75. 

VOL.  I. 


(h)  10  B.  ^  C.  899. 
{d)2BtC  775. 
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184S.       and  when  the  clerk  paid  them,  the  attorney  reimbursed 
jl^^gjj^      him.    It  was  held  that  the  derk  had  gained  a  settle- 

The  Oreneen  ™^^  ^7  V^T^^g  ^^  public  parochial  taxes*  That  is  a 
of  Cbatbmu.  strong  authority  in  &vour  of  the  respondents.  As  to 
the  question  of  rating,  it  is  submitted  that  the  case  of 
7^  Queen  t.  Lcufy  Ponsmdy  (a)  does  not  go  the  length 
assumed  on  the  other  side.  The  Court  seem  to  have 
considered  the  parties  as  tenants  at  will,  or  at  sufierance. 
\Maule  J.  Rating  depends  on  the  statute  of  Wvsabeth^ 
which  says  nothing  about  *'  tenant,''  but  only  that  every 
occtqner  shall  be  rated.]  With  regard  to  the  cases 
arising  upon  indictments  for  burglary,  there  are  autho- 
rities on  both  sides.  Jaroiis  Case  (&),  MargeUis  Case  (c), 
and  Witfs  Case  (d),  are  in  fiivour  of  the  view  taken  by 
the  respondents. 

Then,  as  to  the  second  part  of  the  question.  It  is 
contended  on  the  other  side  that  the  tenant  ought  to 
lose  his  fraiichbe,  because  his  rates  have  been  paid  for 
him.  That  proposition  is  untenable.  It  cannot  be  dis- 
puted that  in  one  shape  or  other  the  money  comes  out 
of  the  pocket  of  the  tenant.  The  case  finds  that  the 
rates  were  paid  by  the  Crown  as  part  remuneration  for 
his  services.  The  payment,  therefore,  is  made  by  his 
authority,  because  it  is  made  in  pursuance  of  a  contract 
between  the  landlord  and  tenant;  and  the  Crown  is, 
consequently,  his  agent.  Would  the  overseers  have 
been  justified  in  refusing  to  receive  the  money  from  the 
Crown,  or  in  demanding  the  rates  from  the  tenant,  after 
they  bad  been  paid  by  the  landlord  ?  Rex  v.  Cozens  {e) 
is  a  direct  authority  to  the  contrary.     The  suggestion 

(a)  1  Gole^D.  713.  {b)  1  Mdo.  C  C  7. 

(c)  S  Leaeh^  930.  (ct)  1  Moo.  C  C  S48« 

(0  1  Doug.  426. 
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made  on  the  other  side,  that  the  object  of  the  l^jia-  184S. 
ktare,  in  requiring  the  payment  of  rates  by  the  ooeii-  Uwbm» 
pier,  was  to  give  parties  an  interest  in  the  parochial  xheChineew 
concerns  of  the  district  in  which  they  reside,  is  a  fanciful  ^  Chatham. 
argument  All  that  was  intended  by  the  Reform  Act 
was  to  confer  the  franchise  where  a  person,  possessing 
property  of  a  certain  value,  contributed  his  share  to  the 
poblic  and  local  burdens.  The  cases  which  decide  that 
a  payment  by  a  landlord  is  sufficient  to  confer  a  s^de- 
ment  upon  the  tenant  are  in  favour  of  the  claimant ;  for 
the  Stat  3  W.  3.C*  11. 5.  6*  under  which  that  settlement 
is  acquired,  enacts  **  That  if  any  person,  who*  shall  come 
to  inhabit  in  any  town  or  parish,  shall  be  charged  with 
and  pay  his  share  towards  the  public  taxes  or  levies  of 
the  said  town  or  parish,  then  h^  shall  be  adjudged  to 
have  a  legal  settlement  in  the  sfame,  though  no  such  no- 
tice in  writing  be  delivered  and  published  as  is  hereby 
before  required.''  Bex  v.  Oakhampion  (a) ;  Bex  v.  Open' 
sham,  {b)  {Mmde  J.  It  seems  there  to  have  been  held 
that  payment  by  the  landlord  is  sufficient,  even  where  a 
payment  amounting  to  notice  is  required.  Now  here, 
all  that  is  required  is  payment,  whether  amounting  to 
notice  or  not]  Bex  v.  Axmouth  (c)  is  a  strong  autho- 
rity for  the  respondents.  Bex  v.  WeMy  (d)  is  altogether 
a  di&rent  case  from  the  present  There  was  no  ar- 
rangement in  that  case  between  the  parties.  As  to  the 
distinction  between  the  twenty-seventh  section  of  the 
Reform  Act,  and  the  seventy-fifth  section  of  the  stat 
6  Vid,  c.  18.  by  the  introduction  of  the,  words  bon&Jide 
in  the  latter  section,  it  is  quite  clear  that  there  was  no 

(a)  Burr,  S.  CB.  (h)  1  W,  BL  463.,  Burr.  S.  C  592. 

(c)  8  EmUf  SSS.  {d)  2  Bad,  68. 
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1843.       intendoii  of  altering  the  law  by  tlie  insertion  of  those 

▼. 

The  Overseers 

ofCBATRAM.        Kinglake^  in  reply,  referred  to  Bex  v.  Terrott;{a). 
Bex  V.  Hurdis  (i). 

Cui\  adv*  vuU. 


Parker^s  case,  and  BrocVs  case  were  not  argued,  the 
facts  being  substantially  the  same  as  in  the  preceding. 

Kinglake  appeared  for  the  appellant,  and  Cockbum 
for  the  respondents,  in  each  case. 

Cur.  adv.  vuU» 

In  SmitKs  case, 

Kinglake  J  for  the  appellant,  contended,  with  reference 
to  the  second  point  raised  by  the  revising  barrister,  that 
payment  by  the  party  of  the  rates  and  taxes  with  his 
own  hand,  did  not  place  him  in  a  better  position  than 
Burton^  inasmuch  as  he  was  allowed  them  afterwards  in 
his  account  with  the  Board  of  Ordnance.  He  referred 
to  The  Queen  v.  Bridgnorth  (c). 

Cockbum^  contrd^  cited  Bex  v.  Lcnoer  Hetjford  [d). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  in  BurUnCs  case  was  now 
delivered  by 

TiNDAL  C.  J.  In  this  case  two  questions  were  raised 
before  the  revising  barrister,  and  were  argued  on  the 

(a)  S  -Eait,  506.  (h)  S  T.  B.  497. 

(c)  ]0  A.  i  E.  66.  (d)  \  B.^  AiL  75. 
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appeal  to  this  Court:  first,  whether  the  occupation  by        1843. 
James  Burton  was  an  occupation  as  tenant  within  the       Hhqbmm 
twenty-seventh  section  of  the  statute  2  fl^.  4.  c.  45.;  and   ,-..   owMeM 
secondly,  whether,  upon  the  facts  stated,  he  had  paid  the    ^^  Cbathak. 
poor's  rates  as  requured  by  the  proviso  in  that  section. 

As  to  the  first  question,  the  facts  are,  that  the  house 
occupied  by  the  claimant  is  situated  in  the  dockyard  at 
Chathami  that  the  claimant  is  master  roperoaker,  and 
as  such  had  the  house  as  his  residence;  that  he  paid  no 
rent  in  money  for  it,  but  had  it  as  part  remuneration  for 
his  service ;  and  no  part  of  it  was  used  for  public  pur- 
poses, the  office  in  which  he  performed  his  public 
services  being  away  from  it  If  he  had  not  been  allowed 
the  house,  he  would  have  had  an  allowance  for  a  house 
in  addition  to  his  salary. 

Upon  this  state  of  &cts,  the  revising  barrister  has 
found,  that  the  claimant  occupied  as  tenant,  and  the 
qnesUon  in  effect  is,  whether  the  statement  of  &cts 
shows  that  the  decision  is  wrong  ?  that  is,  whether  it 
shows  the  occupation  not  to  have  been  in  the  character 
of  tenant.  On  the  argument,  several  cases  were  cited, 
which  bear  on  the  question,  whether  the  house  could 
be  called  the  dwelling-house  of  the  claimant  in  an 
indictment  for  burglary;  but  that  question  is  so  different 
from  the  one  now  in  dispute,  viz.  whether  there  was  a 
tenancy  or  not,  that  we  think  it  unnecessary  to  notice 
those  decisions.  But  the  cases  chiefly  relied  on,  were 
those  settlement  cases,  in  which  the  question  has  arisen, 
whether  a  servant  came  to  settle  on  a  tenement  within 
the  meaning  of  the  statute  13  and  14  Car.  2.  c.  12. 
The  language  and  object  of  that  act  are  very  different 
fix>m  those  of  the  statute  now  under  consideration ;  and 
therefore  no  similarity  of  facts  in  a  case  arising  on  the 

F  S 
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1843.  one  act,  can  make  it  a  case  in  point  apon  a  question 
Hbohm  Raised  on  the  other;  But,  as  the  Coart,  m  deciding 
TheOTeneera  *^^®®  cases,  has  Considered  that  the  setderaent  turned 
of  Cbatbaic  on  the  question,  whether  the  pauper  occupied  as  tetiant 
to  his  master^  the  decisions  are  very  important  on  the 
present  inquiry.  In  those  cases,  as  in  this,  there  was 
no  doubt'  of  the  right  to  exact,  and  the  liability  to 
render  service ;  but  in  those^  as  in  the  present  case,  the 
ddubt  was,  v^hether  the  relation  of  landlord  and  tenant* 
sub^ted  between  the  same  parties.  Here  is  no 
inoofosistency  in  the  relation  of  master  and  servant 
with  that  of  landlord  and  tenant — a  master  may  pay 
his  servant  by  conferring  on  him  an  interest  in  real 
property,  either  in  fee,  for  years,  at  will,  or*  for  any 
other  estate  or  interest:  and  if  he  do  so,  the  servant 
thtii  becomes  entitled  to  •  the  legal  incidents  of  the 
estate^  as  much  as  if  it  were  purchased  for  any  odier 
considera6on.  But  it  may  be,  that  a  servant  may 
occupy  a  tenement  of  his  master's,  not  by  way  of  pay- 
ment for  his  services,  but  for  the  purpose  of  performing 
them :  it  may  be,  that  he  is  not  permitted  to  occupy  as  a 
reward,  in  the  performance  of  his  master's  contract  to 
pay  him  ;  but  required  to  occupy  in  the  performance  of 
his  contract  to  serve  his  master*  .  The  settlement  cases 
cited  in  argument,  established,  and  proceeded  on,  this 
distinction.  We  think  it  applicable  to  the  present 
question,  and  as  there  is  nothing  in  the  teucXs  stated  to 
show,  that  the  claimant  was  required  to  occupy  the 
house  for  the  performance  of  his  services,  or  did  occupy 
.  it,  in  order  to  their  performance,  or  that  it  was  con-» 
ducive  to  any  other  purpose,  than  any  house  which  he 
might  *have  paid  for  in  any  other  way  than  by  \vk 
services;  and  as  the  case  expressly  finds,  that  he  had 
the  house  as  part  remuneration  for  his  services,  w^ 
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camiot  say  that  the  ocmclosion  at  which  the  revising  I84S. 
barrister  has  arriTed  is  wrong.  The  case  indeed  stales  hvobmb 
that  the  claimant  was  master  ropemaker.  and  as  such   ^   J* 

^  '  The  Oreneers 

had  the  house  as  his  residence:  but  that  expression  is  of  Chatham. 
equally  applicable,  whether  he  was  made  tenant  of  the 
house,  in  pa3rment  of  his  services  as  master  rc^iemaker, 
or  occupied  it  for  the  purpose  of  performfaig  them. 
The  &ct,  also,  of  having  a  lower  salary,  in  consequence 
of  being  allowed  a  house,  plough  not  immaterial,  is  by 
no  means  decisive;  for  such  a  fact  might  ^dst  in  a  case 
in  which  the  house  was  occupied  for  the  purpose  of  the 
service,  and  not  in  the  character  of  tenant  It  may  well 
happen,  that  something  in  the  service^  which  renders  it 
less  onerous,  or  more  pleasant,  may  cause  a  reduction 
of  the  salary,  without  being  a  part  of  the  salary  itsel£ 
A  master  may  give  lower  wages  in  consequence  of  lodg- 
ing his  servants  in  his  house,  instead  of  requiring  them 
to  find  lodgings  out  of  it|  without  making  them  his 
tenants.  But,  in  the  present  case,  upon  the  grounds 
above  stated,  we  think  the  juster  inference  is,  that  there 
is  an  occupation  as  tenant. 

On  the  second  question,  it  appears  that  the  claimant 
was  rated  to  the  poor  rates  and  assessed  taxes,  and  that 
they  were  paid  for  him  in  part  remuneration  of  his  ser* 
vices.  Upon  this  question  it  appears  to  us,  that  the 
payment  being  one  to  which  the  claimant  was  liable,  and 
having  been  made  on  his  account  by  those  whom  he  pro- 
cured to  make  it  by  giving  valae  for  it,  is  sufficient  with- 
in the  twen^-seventh  section  of  the  statute.  Whether 
it  would  or  would  not.  have  been  sufficient  within 
the  5  ^.  4*^  ^*  11«  «•  6.,  in  which  rating  and  payment 
are  made  to  confer  a  settlement,  by  way  of  substitution 
or  equivalent  for  notice  to  the  parish ;  or  under  4  &  5 
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1842.       respect  of  both  bouses  to  all  rates  made  daring  the 
Baktlrt      period  of  his  occupation  of  them ;  and  that  all  the  rates 
and  assessed  taxes  due  from  him  in  respect  of  them  had 
been  duly  paid  within  the  time  limited  by  6  VicL  c.  IB* 
».  75. 

An  objection  was  taken  that  his  qualification^  con- 
sisting not  of  one  house,  viz.  that  of  No.  10,  East  Street^ 
but  of  two  houses,  No.  16,  West  Street^  and  No.  10^  East 
Street,  occupied  by  him  in  immediate  succession,  the 
description  of  his  qualification  in  the  list  should  corre- 
spond with  this  fact,  and  that  he  ought  to  have  been 
risgbtered  for  both  the  houses  which  constituted  his 
qualification.     I  decided  that  where  a  person  founds  his 
qualification  upon  different  premises  occupied  by  him  in 
immediate  succession,  conformably  to  the  provisions  of 
the  twenty-eighth  section  of  2  W,  4.  c.  45.,  it  is  required 
that  he  should  be  registered  in  respect  of  all  these 
several  premises,  and  that  they  should  be  specifically 
set  forth  in  the  description  of  his  qualification;  and  that 
the  appellant,  being  registered  only  for  one  of  the  houses 
occupied  by  him,  and  that  house  having  been  occupied 
by  him  only  for  a  period  of  six  months,  be  had  not 
proved  that  he  was  entitled  to  have  his  name  retained' 
in  the  list  of  voters  in  respect  of  the  qualification  de- 
scribed in  the  list    An  additional  objection  was  taken, 
that  there  was  an  insu£Bcient,  or  inaccurate  description 
of  the  appellant's  qualification,  which  I  had  power  ta 
correct  under  the  provisions  of  the  fortieth  section  of 
6  Vict,  c  18.    I  decided  that  when  a  party  was  objected 
to,  I  had  no  such  power,  but  that  I  was  bound  by  one 
of  the  provisions  of  the  same  section  to  require  him  to 
prove  that  he  was  entitled  to  have  his  name  inserted  in- 
the  list  of  voters  in  respect  of  the  qualification  described 
in  such  list ;  and  the  appellant  having  in  my  judgment 
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fiuled  to  do  SO)  I  accordingly  expunged  his  name  from        1842. 
the  above  mentioned  list  of  persons  entitled  to  vote  finr 
the  borongb  of  LewH. 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther, unda-  the  circumstances  mentioned  in  the  above 
statement  of  facts,  the  name  of  the  appellant  was  rightly 
expunged  from  the  said  list  of  voters. 

If  the  Court  should  be  of  that  opinion,  the  said  list  is 
to  stand  without  amendment ;  if  the  Court  should  be  of 
a  cootrary  opinion,  then  the  said  list  is  to  be  amended 
by  inserting  therein  the  name  of  the  appellant. 

Six  other  votes  depended  upon  the  same  state  of 
fiKts,  and  the  appeals  against  the  decision  of  the  re-r 
yising  barrister  were  consolidated  with  the  preceding. 

Oaz^,  for  the  appellant,  in  Michaelmas  tenui  No* 
veaiber  20.  There  are  two  questions  for  the  Court  in 
this  case,  first,  whether,  in  the  case  of  a  successive 
oGCDpation,  one  house,  or  more  than  one,  ought  to  be 
inserted. in  the  register  as  the  qualification  of  the  voter; 
and  secondly,  whether,  assuming  the  insertion  of  one 
house  to  be  insufficient,  the  error  is  one  which  the 
revising  barrister  has  power  to  amend.  With  regard 
to  the  first  question,  the  cardinal  point  on  which  the 
case  will  turn  is  the  answer  whidi  the  Court  may  thiiA 
proper  to  give  to  this  question,  viz.  what  is  really  the 
foundation  of  the  voter'9  qualification  ?  That  answev 
will  depend  upon  the  construction  which  is  to  be  placed 
upon  the  twenty^-seventh  and  twenty-eighth  sections  of 
the  Stat  2  ff^4.  c.45.,  taken  in  connection  with  the 
thirteenth  section  of  6  VuA*  c.  18.,  which  is  almost 
identical  in  terms  with  the  forty-fourth  section  of  the 
former  act.    The  twenty<>seventb  section  of  the  Reform 
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184>3.  ^^^  enacts,  ''  that  in  every  city  or  borough  which  shall 
return  a  member  or  members  to  serve  in  any  future 
parliament,  every  male  person  of  full  age,  and  not  sub- 
ject to  any  legal  incapacity,  'wko  shall  ocagy^  within 
such  city  or  borough,  or  within  any  place  sharing  in  the 
election  for  such  city  or  borough,  as  owner  or  tenant^ 
any  house,  warehouse,  counting-house,  shop,  or  other 
building,  being,  either  separately,  or  jointly  with  any  land 
within  such  city,  borough,  or  place  occupied  therewith  by 
him  as  owner,  or  occupied  therewith  by  him  as  tenant 
under  the  same  landlord,  of  the  clear  yearly  value  of 
not  less  than  10/.,  shall,  if  duly  registered  according  to 
the  provisions  hereinafter  contained,  be  entitled  to  vote 
in  the  election  of  a  member  or  members  to  serve  in  aoy 
future  parliament  for  such  city  or  borough :  Provided 
alvfays,  that  no  such  person  shall  be  so  registered  in  any 
year,  unless  he  shall  have  occupied  such  premises  as 
aforesaid  for  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year;  nor  unless  such  per- 
son, where  such  premises  are  situate  in  any  parish  or 
township  in  which  there  shall  be  a  rate  for  the  relief  of 
the  poor,  shall  have  been  rated  in  respect  of  such  pre- 
mises to  all  rates  for  the  relief  of  the  poor  in  such 
parish  or  township,  made  during  the  time  of  such  his 
occupation  so  required  as  aforesaid;  nor  unless  such 
person  shall  have  paid,  on  or  before  the  20th  day 
o(July  in  such  year,  all  the  poor's  rates  and  assessed 
taxes  which  shall  have  become  payable  from  him  in 
respect  of  such  premises  previously  to  the  6th  day  of 
April  then  next  preceding :  Provided  also^  that  no  such 
person  shall  be  so  registered  in  any  year,  unless  he 
shall  have  resided  for  six  calendar  months  next  previous 
to  the  last  day  of  Jtdy  in  such  year  within  the  city 
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or  borough,  or  within  the  place  sharing  in  the  election         1843. 
for  the  city  or  borongh,  in  respect  of  which  city,  bo-      Baktlbtt 
rough,  or  place  respectively  he  shall  be  entitled  to  vote,         ^J^^ 
or  within  seven  statute  miles  thereof  or  of  any  part 
thereof.'*    Looking,  then,  at  the  language  of  this  sec- 
tion, it  is  submitted  that  it  qualifies  as  a  voter  for  a 
borough  every  person,  who,  on  the  last  day  of  July  in 
each  year,  shall  occupy  a  house  of  the  clear  yearly  value 
of  lOL     That  occupation  is  the  foundation  of  the  qua- 
lification,  or  rather,  it  is  the  qualification  itself.    Having 
given  the  qualification,  the  clause  goes  on  to  stipulate, 
that  before  any  party  shall  be  registered^  and  thereby 
be  in  a  situation  to  use  his  qualification,  there  must 
have  been  twelve  months'  occupation,  rating,  payment 
of  rates,  and  residence  for  six  months.     The  section 
does  not  say  that  if  any  person  shall  have  occupied  for 
twelve  months,  and  have  been  rated,  and  have  pal 
rates,  and  have  resided  for  six  months,  he  shall  be 
entitled  to  vote ;   but  the  qualification  is  given  for  occu- 
pation simply.     The  twenty-eighth  section  then  pro- 
vides, **  That  the  premises  in  respect  of  the  occupation 
of  which  any  person  shall  be  entitled  to  be  registered 
in  any  year,  and  to  vote  in  the  election  of  any  city  or 
borough  as  aforesaid,  shall  not  be  required  to  be  the 
same  premises,  but  may  be  different  premises  occupied 
in  immediate  succession  by  such  persons  during  the 
twelve  calendar  months  next  previous  to  the  last  day  of 
Jufy  in.  such  year."     Under  this  section,  therefore,  if 
there  has  been  a  continued  occupation  of  premises  of 
the  same  value  for  a  period  of  twelve  calendar  months, 
it  is  regarded  as  a  mere  equivalent  for  the  occupation  of 
one  house  for  the  same  period.    The  party  votes  for 
the  house  which  he  occupies  at  the  end  of  July.  The 
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1843. 
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Stat  2  Wn4f.  c.  45.  and  6  VicL  c.  18.  contaioi  in  the 
schedules,  forms  for  the  guidance  of  the  overseers,  and 
not  one  of  these  forms  gives  any  intimation  that  it  is  ne- 
cessary to  insert  all  the  premises  occupied  in  immediate 
succession  within  the  twelve  months.  The  form  given 
in  the  Reform  Act,  Schedule  (I).  No.  I.,  uses  only  the 
singular,  and  not  the  plural  number  (a).  So  it  is  with 
the  form  No.  4«,  Schedule  (B)«  in  the  Registration  of 
Voters  Act  (£)•  By  the  thirteenth  section  of  that  act 
it  is  enacted,  **  That  the  overseers  of  every  such  parish 
or  township  shall,  on  or  before  the  last  day  of  Jidy 

(a)  The  followiDg  is  the  fonn  referred  to :  — 

The  list  of  persons  entitled  to  vote  in  the  election  of  a  member  \or 
^  members  "]  for  the  city  [or  "  borough  **]  of  —  in  respect  of  prapaty 

occupied  within  the  parish  [or  "  township  **]  of ^  by  virtue  of  an  act 

passed  in  the  Second  year  of  the  reign  of  King  WilHam  the  Fourth,  in- 
tituled *<  An  act  to  amend  the  representation  of  the  people  in  England 
and  IFalet:* 


Chriitlsn  Name  sad 

Sunuune  of  each  Voter 

at  ftiU  length. 

Nature  of 
Qoaliflcatlon. 

Street,  Lane,  or  other  Place  in 

this  Pariih  where  the  Property  b 

lituate. 

Ashton,  John 
Atkinson,  William 
Bates,  Thomas 
Bully  Thomas 

House 
Warehouse 
Shop 
Counting-bouse 

Church  Street 

Bolt  Court,  Fleet  Street 

Castle  Street 

Lord  Street 

(6)  The  form  given  is  as  follows  :  — 

The  list  of  all  persons  (not  being  freemen)  entitled  to  vote  in  the 
flection  of  a  member  [or  **  members  '*]  for  the  dty  [or  '<  borough  '*]  of 
,  in  respect  of  any  rights  other  than  those  conferred  by  an  act  passed 
in  the  second  year  of  the  reign  of  King  JftUiam  the  Fourth,  intituled, 
*'  An  act  to  amend  the  repretentation  of  the  people  in  England  and 
IFaUs.*' 


Chiittian  Name  aad 
Surname    of  each 
Voter  at  fUn  length. 

> 

'  I'laceof 
Abode. 

Nature  of 
QuallAoatioD. 

Street  Lane,  or  other  Place 
In   thli   Parish  where  the 

(Property  is  situate  (if  any). 
[Ifilm  ike  Bigki  qf  Foidtg 

fiependt  o»  Property,} 
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in  efciy  year,  make  out  or  cause  to  be  made  out,        1848. 
aooordtng  to  the  form  numbered  (S.)  in  the  schedule 
(B.)  to  this  act  annexed,  an  alphabetical  list  of  all  per- 
sons who  may  be  entitled  to  vote  in  the  election  of  a 
member  or  members  to  sisrye  in  pariiament  for  such 
dtf  or  borough,  in  respect  of  the  occupation  of  premises 
of  the  dear  value  of  not  less  than  102.  situate  wholly 
or  in  part  within  such  parish  or  township,  and  another 
alphabetical  list  according  to  the  form  numbered  (4.)  in 
the  said  schedule  (B.)  of  all  other  persons  (except  free* 
men)  who  may  be  entitled  to  vote  in  the  election  of  such 
city  or  borough  by  virtue  of  any  other  right  whatsoever, 
and  in  each  of  the  said  lists  the  christian  name  and 
surname  of  every  such  person  shall  be  written  at  full 
length,  together  with  his  place  of  abode  and  the  nature 
of  his  qualification,  and  where  any  person  shall  be 
entitled  to  vote  in  respect  of  any  property,   then  the 
name  of  the  street,  lane,  and  the  number  of  the  house 
(if  any)  or  other  description  of  the  place  where  such 
property  may  be  situate,  shall  be  specified  in  the  list." 
The  words  in  this  clause  are  all  in  the  singular  number, 
and  seem  to  contemplate  th€  one  particular  house  which 
the  party  may  happen   to  occupy  on  the  last  day  of 
Juhf^    {Mmde3.   In  both  of  the  forms  to  which  you 
have  referred,  the  words,  are,  ^*  street,  lane,  or  other 
place  h^  this  parishj*']    The  overseers  of  each  particular 
parish  are  the  parties  who  are  to  make  out  the  list ; 
not  the  officers  of  the  borough  or  place  for  which  the 
election  is  to  be  held.     How  are  the  overseers  of  one 
parish  to  know  whether  a  party  has  occupied  a  house 
in  another  ?    The  clause  requires  the  overseer  to  make 
out  the  list  of  his  own  parish.    iColttnan  J.  The  over- 
seers are  to  make  out  a  list  of  persons  entitied  to  vote 
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1843:       in  j*espect  of  the  occupation  of  premises  situate  wholly 
or  in  part  within  the  parish*]     Undoubtedly,  that  is  so ; 
but,  it  is  apprehended,  those  words  refer  to  cases  where 
some  part  of  the  property  may  be  in  one  parish,  and  a 
little  of  it  in  another  parish,  as,  for  instance,  where  land 
b  in  the  occupation  of  the  party  as  well  as  a  house, 
which  in  itself  may  not  be  of  sufficient  value  to  confer 
the  franchise.     A  strong  argument  in  favour  of  the  view 
taken  by  the  appellant  is  also  to  be  deduced  from  the 
words  of  the  fifty-eighth  section  of  the  Reform  Act, 
which  required  that  certain  questions  should  be  put  to 
the  voter  at  the  poll.    The  third  question  {a)  was,  **  Have 
you  the  same  qualification  for  which  your  name  was 
originally  inserted   in  the  register  of  voters  now   in 
force?"    If  the  qualification  of  the  voter  consisted  of 
more  than  one  house,  in  the  case  of  a  successive  occu- 
pation, how  could  he  have  answered  that  question  in  the 
affirmative  ? 

The  legislature  not  having  said  that  it  shall  be  neces- 
sary to  insert  in  the  register  all  the  houses  which  the 
voter  may  have  successively  occupied,  and  having  pre- 
scribed certain  forms  which  the  overseers,  who  are 
often  not  persons  of  very  refined  understandings,  are 
to  follow,  it  is  submitted  that  the  qualification  of  the 
party  consists  of  the  house  occupied  by  him  at  the  time 
when  they  are  required  to  make  out  the  list  of  persons 
entitled  to  vote. 

But,  secondly,  it  is  submitted  that,  even  if  the  Cowrt 
should  be  of  opinion  that  an  error  has  been  committed 
in  the  description  of  the  voter's  qualification,  the  error 


(a)  The  stat.  6  VlcU  c  18.  enacts  that  no  inquiry  shall  be  pennitted  at 
the  time  of  polling  as  to  the  right  of  any  person  to  TOte,  except  as  to  the 
identity  of  the  Toter,  and  whether  he  has  already  Toted. 
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was  one  which  the  revising  barrister  might  have  reo        1843. 
tified.     The  fortieth  section   of  the  stat.  6  VicU  c.  18.      Bartwib"^ 
enacts,  that  **  wherever  the  Christian  name,  or  the  place        ^^^'^ 
of  abode^  or  the  nature  of  the  qualification^  or  the  local 
or  other  description  of  the  property  of  any  person  who 
shall  be  included  in  any  such  list,  and  the  name  of  the 
occupying  tenant  thereof,  shall  be  wholly  omitted  in 
any  case  where  the  same  is  by  this  act  directed  to  be 
specified  therein,  or  if  any  person  whose  name  b  in- 
cluded in  any  such  list,  or  his  place  of  abode,  or  the 
nature  or  description  of  his  qualijkationy  shall,  in  the 
judgment  of  the  revising  barrister,  be  insufficiently  de- 
scribed for  the  purpose  of  being  identified,  such  barrister 
shall  expunge  the  name  of  every  such  person  from  such 
list,  unless  the   matter  or  matters  so  omitted,  or  in- 
sufficiently described,  be  supplied  to  the  satisfaction  of 
such  barrister  before  he  shall  have  completed  tlie  re- 
vision of  such  list,  in  which  case  he  shall  then  and  there 
insert  the  same  in  such  list:    Provided   always,  that, 
whether  any  person   shall  be  objected  to  or  not,  no 
evidence  shall  be  given  of  any  other  qualification  than 
that  which  is  described  in  the  list  of  voters  or  claim,  as 
the  case  may  be,  nor  shall  the  barrister  be  at  liberty  to 
change  the  description  of  the  qualification,  as  it  appears 
in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same ;  and  where  the  name  of 
any  person  inserted  in  any  list  of  voters  shall  have  been 
objected  to  by  the  overseers,  or  by  any  other  person, 
and  such  other  person  so  objecting  shall  appear  by 
himself,  or  by  some  one  on  his  behalf,  in  support  of 
such  objection,  and  shall  prove  that  he  gave  the  notice 
or  notices  respectively  required  by  this  act  to  be  given 
by  him,  every  such  barrister  shall  then  require  it  to  be 
vou  I.  O 
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1843.        proved,  that  the  person  so  objected  to  was  entitled  on 

Bi»TL«iT  ^®  ^^  ^*y  ®^  ^^y  ^^^^  ^^^^  preceding,  to  have  his 
name  inserted  in  the  list  of  voters  in  respect  of  the 
qualification  described  in  such  list;  and  in  case  the 
same  shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  or  in  case  it  shall  be  proved  that  such  person 
was  then  incapacitated  by  any  law  or  statute  from 
voting  in  the  election  of  members  to  serve  in  parliament, 
such  barrister  shall  expunge  the  name  of  every  such 
person  from  the  said  list.''  The  revising  barrister  seems 
to  have  thought  that  this  clause  gave  him  no  power  to 
amend  a  misdescription  in  the  qualification,  where  ad 
objection  was  raised  against  its  sufficiency.  That  view 
of  the  ease  would  lead  to  this  result,  viz.  that  the  amend- 
ment would  only  be  made  where  the  revising  barrister 
saw  the  misdescription  himself;  but  such  a  construction 
would  make  the  clause  almost  wholly  inoperative.  The 
act  gives  the  power  to  amend  where  the  qualification  is 
wMfy  omitted,  and  here  there  was  only  an  omission  of 
parL  It  is  true  that  the  act  says,  that  the  revising 
barrister  shall  not  allow  the  party  to  prove  for  another 
qualification,  where  the  voter  founds  his  claim  on  one 
which  is  wholly  different  from  that  described ;  but  it  is 
contended,  that  the  barrister  has  ample  power  to  supply 
a  full  and  correct  description  where  the  overseers  have 
omitted  to  insert  the  whole  of  the  voter's  qualification  in 
the  list 

A  C*  Hildyard  for  the  respondent.  It  is  contended 
that  the  decision  of  the  revising  barrister  was  not  only 
in  conformity  with  the  plain  language  of  the  statutes, 
but  with  the  intention  of  the  legislature.  It  is  said  on 
the  other  side,  that  the  right  to  vote  depends  on  the 
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occupation  of  a  house,  and  that  occupation  for  twelve  184S. 
months,  rating,  payment  of  rates,  and  residence,  are  Baktlbtt 
onlj  conditions  precedent  to  the  right  to  be  put  upon 
the  register.  That  argument  proceeds  upon  a  fallacious 
distinction  between  the  right  to  vote  and  the  right  to  be 
roistered.  The  words  of  the  twenty-eighth  section  of 
the  Reform  Act  are  entirely  opposed  to  the  conclusion 
which  has  been  drawn  from  the  terms  of  the  twenty- 
seventh  clause.  That  clause  enacts,  that  the  claimant 
may  be  registered  in  respect  of  different  premises  occu- 
pied in  immediate  succession  by  him  during  the  twelve 
calendar  months  previously  to  the  last  day  of  Juh/f 
**  such  person  having  paid,  on  or  before  the  dOth  day 
of  Jufy  in  such  year,  all  the  poors'  rates  and  assessed 
taxes,"  &c.  An  argument  has  also  been  founded  upon 
die  forms  given  in  the  schedules  annexed  to  the  stat 
2  W.  4.  c.  45.,  and  6  Vict,  c,  18.  The  schedules,  how- 
ever, contain  forms  which  are  applicable  only  to  a  small 
portion  of  the  qualifications  for  a  city  or  borough.  They 
say  nothing  of  a  **  house  and  land,"  nor  of  any  ^*  other 
building,"  but  those  which  are  specified  in  the  twenty- 
seventh  section  of  the  Reform  Act  With  regard  to 
the  heading  of  the  forms  being  in  the  singular  number, 
such  as  **  street,  lane,"  &c.,  it  need  only  be  observed, 
diat  it  would  not  apply  to  such  a  qualification  as  ^<  house 
and  land."  The  argument  for  the  appellant,  therefore, 
upon  this  part  of  the  case,  fails  altogether.  In  order  to 
Arrive  at  a  correct  conclusion,  it  is  necessary  to  con- 
sider what  was  the  intention  of  the  legislature  in  making 
provisions  for  the  registration  of  voters.  One  of  the 
great  otgects  of  the  Reform  Act  was  to  diminish  the 
expenses  of  elections.     Instead  of  making  inquiries  as 
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1843*  to  the  vab'dity  of  the  voter's  qualification  necessary  a 
Bartuw""  *'^®  ^^™®  ^f  ^^^  election,  it  was  directed  that  a  register 
GiBu.  should  be  prepared,  and  that  the  list  of  voters  should 
be  made  out  on  or  before  the  last  day  of  July.  Parties 
are  then  allowed  till  the  25th  of  August  to  investigate 
the  claims  which  have  been  sent  in,  or  the  qualiBcations 
of  those  on  the  lists.  The  object  which  the  legislature 
had  in  view  would  be  entirely  frustrated,  if,  when  the 
lists  came  before  the  barrister  for  revision,  the  party 
objected  to  were  allowed  to  set  up  a  supplementary 
qualification.  The  objector  would  have  no  means  of 
knowing  whether  it  had  a  real  or  an  imaginary  existence. 
And,  it  ought  not  to  be  forgotten,  that  the  objector  is.  as 
much  entitled  to  the  benefit  of  the  provisions  of  the 
statutes,  as  the  party  whose  right  to  be  placed  on  the 
register  he  calls  in  question,  as  the  objector  really  re- 
presents all  the  bon&Jide  voters  on  the  list. 

Secondly,  with  regard  to  the  power  of  the  revising 
barrister  to  amend  the  description  of  the  claimant's 
qualification,  it  must  be  borne  in  mind  that  there  is  a 
considerable  difierence  between  the  provisions  of  the 
fortieth  section  of  the  stat  6  Vid.  c.  18..  and  those  of 
the  corresponding  section  in  the  Reform  Act  The 
fiftieth  section  of  the  latter  statute  gave  the  revising 
barrister  power,  so  far  as  the  words  of  the  clause  went, 
to  supply  omissions  in  every  claim ;  but  it  is  believed 
that  the  majority  of  the  revising  barristers  came  to  a 
resolution  that  they  would  require  a  claimant  to  prove 
his  qualification,  wherever  an  objection  had  been  made 
to  it ;  but  that  where  no  objection  had  been  made,  they 
would  assume  acquiescence  on  the  part  of  all  persons 
qualified  to  object,  and  would  supply  any  omission, 
upon  receiving  satisfactory  evidence,  to  enable  them  to 


VII.  VICTORIA.  8S 

do  so.    That  determination  seems  to  have  been  present        1843. 
to  the  mind  of  the  legislature  when  the  stat.  6  Vict*  c.  18. 


Bartlxtt 

was  passed.     The  fortieth  section  of  that  act  'makes  a  ▼• 

Gi»i* 

distinction  between  cases  where  the  party  is  objected  to, 
and  where  he  is  not.  If  the  name  of  the  party,  or  his 
place  of  abode,  or  the  nature  or  description  of  his 
qualification,  be  insufficiently  described,/or  the  purpose 
of  beifig  identified^  then  the  barrister  is  to  supply  the 
omission,  if  the  matter  omitted  be  supplied  to  his  satis- 
fiiction.  Thus,  if  the  number  of  the  house  were 
omitted,  the  revising  barrister,  it  is  apprehended,  might 
exercise  the  power  given  him  by  the  act,  and  insert  the 
number.  So,  if  the  party's  qualification  consisted  of  a 
house,  which  was  described  as  a  **  building,''  the  bar- 
rister might  strike  out  the  word  *^  building,"  and  insert 
^  house."  But  the  proviso  which  follows  this  part  of 
the  clause  expressly  enacts  that,  whether  any  person 
shall  be  objected  to  or  not,  no  evidence  shall  be  given 
of  any  other  qualification  than  that  which  is  described  in 
the  list  of  voters  or  claim,  except  for  the  purpose  of 
more  accurately  defining  the  same ;  and  where  the  party 
has  been  objected  to,  and  notice  of  objection  has  been 
proved,  the  barrister  is  to  expunge  the  name  of  the 
claimant  from  the  list,  unless  it  be  proved  to  the  satis- 
faction of  the  barrister  that  the  party  was  entitled  on 
the  last  day  oiJu!y  to  have  his  name  inserted  in  the  list 
in  respect  of  the  qualification  described  in  such  list. 
The  barrister  is  bound,  therefore,  to  hold  the  party 
strictly  to  the  proof  of  his  qualification  as  it  is  described 
in  the  list.  The  addition  of  a  house  in  another  street 
would  not  be  within  the  authority  given  by  the  former 
part  of  the  act.  A  new  and  a  different  qualification 
would  be  substituted  for  the  qualification  originally  in- 
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1848.  serted  in  the  list,  just  as  much  as  if  ^  land  "  were  added 
to  a  house  below  the  annual  value  of  10/.  Then,  is 
there  any  practical  difficulty  in  ascertaining  the  premises 
which  the  clainumt  has  successively  occupied?  It  can- 
not be  contended  that  any  such  difficulty  would  presoit 
itself  to  the  claimant,  as  he  must  know  what  premises 
he  has  occupied  for  the  last  twelve  months ;  and  it  would 
be  just  as  easy  for  him  to  communicate  the  description  of 
them  to  the  overseers,  as  it  would  be  for  the  overseers 
to  insert  them  in  the  list  Even  if  the  overseers  neglect 
to  act  upon  the  information  supplied  to  them  before  the 
making  out  of  the  lists,  the  party  is  not  without  a  re- 
medy ;  for,  by  the  fifteenth  section  of  the  stat  6  Vict, 
c.  18.,  every  person  desirous  of  being  registered  for  a 
different  qualification  than  that  for  which  his  toame  ap- 
pears in  the  list,  may  give  a  notice  of  claim  to  the  over- 
seers, stating  the  particulars  of  his  qualification.  No 
difficulty,  therefore,  can  ensue  fi*om  upholding  the  de- 
cision of  the  revising  barrister  on  this  point.  On  the 
other  hand,  much  inconvenience  will  follow  if  it  should 
be  held  that  he  was  wrong.  If  it  should  be  now  deter- 
mined that  the  description  of  a  party's  qualification  may 
be  amended  by  inserting  in  the  list  two  or  more 
houses,  where  he  has  claimed  to  vote  in  respect  of  the 
occupation  of  one,  the  next  question  which  will  arise 
will  be,  whether  a  garden,  or  a  field  adjoining  a  house 
may  not  also  be  added,  in  order  to  make  up  a  good 
qualification ;  and  it  will  be  extremely  difficult  to  decide 
what  omissions  the  revising  barrister  may  correct,  and 
what  he  may  not. 

Creasy  replied. 

Cur.  ado.  ntli. 
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TiNDAi.  C.  J.  now  delivered  the  judgment  of  the        184S. 
Court. 


BA1.TLRS 

In  this  case  the  name  of  the  appellant  had  been  in-  ^ 
serted  in  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  borough  of  LetoeSf  in  re* 
spect  of  property  occupied  within  the  parish  of  jttl 
SainiSi  and  the  appellant's  qualification  described  in  the 
list  was  a  house  in  East  Street*  An  objection  having 
been  made  to  the  appellant's  name,  he  was  required  by 
the  revising  barrister  to  prove  that  he  was  entitled  to 
have  his  name  inserted  in  such  list  in  respect  of  the 
qualification  therein  described;  and  the  case  states  that 
it  was  proved  that  the  appellant  had  occupied  as  tenant 
a  house.  No.  10.  East  Street,  in  the  parish  of  jUI  Sainis, 
within  the  borough,  since  the  25th  of  December  1842; 
and  that  he  had  removed  into  that  house  immediately, 
and  without  any  interval  of  time^  from  another  house, 
situate  in  West  Street,  in  the  parish  of  St.  Johfi,  within 
the  said  bcnrough,  which  he  had  occupied  as  tenant  for 
considerably  more  than  six  months  previous  to  his  re-» 
moval;  and  that  each  of  those  houses  was  of  the  clear 
yeariy  value  of  more  than  10/.  It  was  objected  that 
upon  this  evidence  it  appeared  that  the  appellant's 
qualification  consbted  of  the  occupation  by  him  of  the 
two  houses  in  immediate  succession,  and  not  merely  of 
the  house  in  Ea^  Street  described  in  the  list,  and  there* 
ibre  that  his  name  should  be  expunged  from  the  list. 
It  was  answered  by  the  appellant,  that  his  qualification 
was  correctly  described,  and  that  even  if  it  were  not, 
that  the  description  might  be  amended  by  the  revising 
banristerf  under  the  provisbns  of  the  9taL6Vict.  c.  18. 
&  40.  The  revising  banister  decided  that  it  had  not 
been  proved  that  the  appellant  was  entided  to  have  his 
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1843.        name  inserted  in  the  list  of  voters,  in  respect  of  the 
— g  qualification  described  in  such  list,  and  that  he  had  no 

».«         power  to  make  the  amendment  suggested  by  the  appel- 
lant ;  and  thereupon  he  expunged  the  name  of  the  ap- 
pellant from  the  list.     The  question  submitted  to  the 
opinion  of  the  Court  is,  whether,  under  the  circum- 
stances stated  in  the  case,  the  name  of  the  appellant 
was  rightly  expunged  from  the  list?  and  we  think  that 
it  was.     By  the  stat.  6  Vict.  c.  1 8.  s.  40.  it  is  enacted, 
that,  whether  any  person  shall  be  objected  to  or  not,  no 
evidence  shall  be  given  of  any  other  qualification  than 
that  which  is  described  in  the  list  of  voters  or  claims, 
and  that  where  the  name  of  any  person  inserted  in  any 
list  of  voters  shall  have  been  objected  to,  and  notice  of 
the  objection  given,  the  revising  barrister  shall  require 
it  to  be  proved  that  the  person  so  objected  to  was  en- 
titled on  the  last  day  of  Jtdt/  then  next  preceding  to 
have  his  name  inserted  in  the  list  of  voters,  in  respect 
of  the  qualification  described  in  such  list ;  and  in  case 
the  same  shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  he  shall  expunge  the  name  of  such  person 
from  the  list.     The  question,  therefore,  is,  whether  the 
appellant  was  entitled  to  have  his  name  inserted  in  the 
list,  in  respect  of  his  occupation  of  the  house  in  East 
Streety  without  any  evidence  of  any  other  qualification ; 
or,  in  other  words,  whether  his  qualification  to  vote 
consisted  of  his  occupation  of  the  house  in  JEast  Street^ 
or  of  his  occupation  in  immediate  succession  of  the  two 
houses  described  in  the  case. 

By  the  stat.  2  JV.  4.  c.  45.  s.  27.  it  is  enacted,  that 
every  male  person  of  full  age,  and  not  subject  to  any 
legal  incapacity,  who  shall  occupy  within  the  borough, 
as  owner  or  tenant,  any  house  of  the  clear  yearly  value 
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of  oot  less  than  10^,  shall,  if  duly  registered  according        184S. 
to  the  provisions  thereinafter  contained,  be  entitled  to      Bahtlitt"^ 
Tote  in  the  election  of  members  to  serve  in  parliament 
for  snch  borough.      Now,  if  the  clause  had  stopped 
here,  the  occupation  by  the  appellant  of  the  house  in 
Easi  Streetf  would  have  entitled  him  to  vote.     But  the 
section  proceeds,  ^*  Provided  always,  that  no  such  per- 
son shall  be  so  registered  in  any  year,  unless  he  shall 
have  occupied  such  premises  as  aforesaid,  for  twelve 
calendar  months  next  previous  to  the  last  day  of  July 
in  such  year.'*    Under  this  section,  therefore,  the  appel- 
lant would  not  be  entitled  to  have  his  name  inserted  in 
the  list  of  voters,  in  respect  of  his  occupation  of  the 
house  in  East  Sireeij  for  he  had  not  occupied  that  house 
for  twelve  calendar  months.      But  by  sect.  28.,  it  is 
enacted,  that  the  premises  in  respect  of  the  occupation 
of  which  any  person  shall  be  entitled  to  be  registered  in 
any  year,  and  to  vote  in  the  election  for  any  borough  as 
aforesaid,  shall  not  be  required  to  be  the  same  premises, 
hot  may  be  different  premises  occupied  in  immediate 
succession  by  such  person,  during  the  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  such 
year.     Under  this  section   the  appellant  was  clearly 
entitled  to  have  his  name  inserted  in  the  list  of  voters ; 
and  the  first  question  is,  whether  he  was  entitled  to  have 
it  inserted  in  respect  of  his  occupation  of  the  house  in 
East  Street  alone,  or  whether  his  occupation  of  the 
house  in  West  Street  formed  a  part  of  his  qualification, 
and  ought  to  have  been  described  in  the  list.     On  the 
part  of  the  appellant  it  was  insisted,  that  the  right  to 
vote  for  a  borough  was  given  to  the  occupier  of  premises, 
of  the  description  and  value  mentioned  in  the  early  part 
of  the  twenty-seventh  section,  without  reference  to  the 
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1843.        duration  of  his  occupation,  provided  the  occupier's  name 
Bartlmt      ^°^  qualification  were  duly  registered;  and  that,  al- 

Guns.  though  by  the  provbo  added  to  that  section,  and  by  the 
enactments  of  the  twenty-eighth  section,  a  condition  pre- 
cedent to  the  registration  of  such  occupier's  name  and 
qualification  was  introduced  —  that  he  should  have  oc- 
cupied for  twelve  calendar  months,  either  the  premises 
in  respect  of  which  he  claimed  a  right  to  vote,  or  those 
premises  and  some  other  similar  premises  within  the 
borough  in  immediate  succession — yet  that  the  premises 
in  respect  of  which  he  was  entitled  to  vote,  and  there- 
fore the  premises  to  be  described  as  his  qualification, 
were  the  premises  occupied  by  him  on  the  last  day  of 
Jufy.  And  it  was  urged,  that  this  view  of  the  case  was 
confirmed  by  the  circumstance  that  it  is  not  required 
that  the  period  of  the  occupation  should  be  stated  ia 
the  lists,  and  that  the  forms  prescribed  in  the  schedules 
are  not  adapted  to  the  description  of  any  other  premises 
than  those  in  the  occupation  of  the  voter  at  the  time  of 
the  registration,  especially  where  the  earlier  occupation 
was  of  premises  in  some  other  parish.  But  we  think 
that  the  decision  of  this  question  ought  not  to  depend 
upon  a  critical  examination  of  the  forms  in  the  schedule, 
which  are  inserted  merely  as  examples,  and  are  only  to 
be  followed  implicidy,  so  far  as  the  circumstances  of  each 
case  may  admit.  And,  looking  at  the  whole  scope  and 
object  of  the  difierent  enactments  relevant  to  this  ques* 
tion,  we  consider  that  the  appellant's  title  to  have  his 
name  inserted  in  the  list  of  voters,  rested  upon  bis  oc- 
cupation of  the  two  houses  in  immediate  succession,  and 
that  he  ought  to  have  been  registered  for  both  those 
houses,  the  occupation  of  whidh  in  succession  constituted 
his  qualification  to  vote ;  for  we  think  that  the  legpsla* 
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tare  iDtended  that  the  registration  list  should  afford  such  1843. 
information  of  the  nature  and  situation  of  the  premises,  Bamlitt 
10  respect  of  the  occupation  of  which  each  person  claimed 
a  right  to  vote,  as  would  enable  the  other  voters  to  as- 
certain by  inquiry  the  sufficiency  of  the  occupation  and 
value  of  such  premises.  And  it  is  obvious,  that,  for 
such  a  purpose,  in  cases  of  successive  occupation,  the 
description  of  the  premises  formerly  occupied  by  the 
claimant  would  be  at  least  as  necessary  as  the  descrip- 
tion of  the  premises  still  in  his  occupation ;  for,  without 
sach  information,  it  might  be  difficult  to  prevent  sur- 
prise and  fraud  on  the  one  hand,  or  to  avoid  groundless 
opposition  on  the  other.  And  we  think  the  language  of 
the  fortieth  section  of  the  stat.  6  Vict.  c.  18.,  and  of  the 
twenty-eighth  section  of  the  stat.  2  fT.  4.  c.  45.  suffi- 
ciently explicit  to  carry  this  intention  into  eflfect. 

We  are,  therefore,  of  opinion  that  a  description  of 
all  the  premises  occupied  in  succession  during  the  twelve 
calendar  months,  should  be  inserted  in  the  list  as  form- 
ing the  voter's  qualification.  And  as  the  whole  object 
of  the  notice  would  be  defeated  if  the  omission  of  any 
part  of  such  qualification  could  be  remedied  at  the 
Court  of  Revision,  we  are  also  of  opinion  that  the 
addidon  of  the  premises  in  West  Street  to  the  qualifi- 
cation inserted  in  the  list,  would  be  a  change  in  the 
description  of  the  qualification,  not  warranted  by  the 
provisions  of  the  fortieth  section  of  the  statute  of  iPic- 
ioria ;  and  that  the  revising  barrister  was  right  in  re- 
fusing to  make  such  alteration,  and  in  expunging  the 
name  of  the  appellant  from  the  list. 

Decision  affirmed. 
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COURT  OF   COMMON  PLEAS 


UNDER  THE  STAT.  6  VICT.  c.  18. 


MICHAELMAS  AND   EASTER  TERMS, 


SEVENTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


jpruso.  AuaASj  AppeUant,  and  Waterhouse, 

Respondent,  (a) 

A  notice  of  ob-  HPHIS  was  a  Consolidated  appeal  from  the  decision  of 
▼ered  open  and  Edword  Erostus  Deacon^  Esq.|  the  revising  barrister 
L°po«uuMb^*!r    for  the  borough  of  Bradfinrd. 

derif'^niffi.  ^^^  ^**®  Stated  that,  on  behalf  of  the  objector,  it 
*^*"T'i^"  ^  ^®*  proved  that  a  proper  notice  of  objection  had  been 
c  18.  «.  loa      delivered  to  the  overseers ;  and  all  the  directions  of  the 

Stat*  6  Vict.  c.  18.  were  also  proved  to  have  been  strictly 
observed,  except  that  the  notice  directed  to  the  party 
whose  vote  was  objected  to,  was  delivered  open  and  in 
duplicate  to  the  postmaster's  managing  clerk,  instead  of 

(a)  See  opposite  ptge. 
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to  the  postmaster  himseir.     On  the  production  of  the        1844. 
stnmped  duplicate  by  the  party  who  posted  such  noticei        Aujm 
the  revisinff  barrister  decided  that  this  was  evidence  of   ^     ^* 
the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate  on  the  day  on  which  such 
notice  wouldi  in  the  ordinary  course  of  post,  have  been 
delivered  at  such  place.     The  name  of  the  party  ob- 
jected to^  and  those  of  twenty-eight  other  persons  simi- 
larly situated,  were  then   expunged  from  the  list  of 
voters. 

» 

Bompas  Seijt,  for  the  appellant,  in  Michaelmas  term, 
Nofxmber  16th.  It  is  submitted  that  the  names  of  the 
parties  ought  to  be  restored  to  the  list.  By  the  stat. 
6  Vici.  e.  18.  5. 100.  it  is  enacted,  **  that  it  shall  be  sufliw 
cient,  in  every  case  of  notice  to  any  person  objected  to 
in  any  list  of  county,  city,  or  borough  voters,  and  in 
the  livery  list  of  the  city  of  London^  and  also  in  the  case 
of  county  voters  to  the  occupying  tenant  whose  name 
and  place  of  abode  appears  in  such  respective  list  as 
aforesaid,  if  the  notice  so  required  to  be  given  as  afore- 

, [184S.] 

NoMwber  IS. 

(a)  Vhen  this  appeal  was  called  on  in  the  order  in  which  it  stood  upon    xi,^  ,tf,^  g  ^^ f. 

tbe  lift  of  appeals,  the  appellant  had  not  deliTcred  his  paper  books.  c.  18.  «.  60. 

enacts  that  all 

J.  L.  Adolphuty  for  the  respondent,  said  that  his  client  had  delirered   >PP«>1*  (n>m 

the  FeTisio|f 
pspcr  books  to  the  two  junior  puisne  judges,  but  that  as  he  had  not  do-   banisters  shall 

ItvRcd  them  to  the  Lord  Chief  Justice  and  the  senior  puisne  judge,  he   be  prosecuted 

was  afraid  be  was  not  in  a  situation  to  take  advantage  of  the  appellant's  ■fco'^Jng  to 

toe  ordinarjT 

■Ault-  rules  and  prac- 

tice of  the 
TmAt  C,  J.     No;  if  the  respondent  had  delivered  them,  he  might   Court  with  re- 

hite  prsTed  the  judgment  of  the  Court ;  but  as  it  is,  the  case  must  stand   *P®^*  ^o  tpedal 
^   ^  *     ^  ^         easeM,  so  .far  as 

***'-  the  same  may  be 

applicable;  and 

the  appellant,  therefore,  ought  to  deliver  paper  books  to  the  Chief  Justice  and  the  senior 

pdvic  judge,  and  the  respondent  to  the  two  junior  puisne  judges  of  the  Court 
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1844.  said  shall  be  sent  by  the  post,  free  of  postage,  or  the 
SDin  chargeable  as  postage  for  the  same  being  first  paid, 
directed  to  the  person  to  whom  the  same  shall  be  sent, 
at  hb  place  of  abode  as  described  in  the  said  list  of 
voters ;  and  whenever  any  person  shall  be  desirous  of 
sending  any  snch  notice  of  objection  by  the  post,  he 
shall  deliver  the  same,  duly  directed,  open  and  in 
duplicate,  to  the  postmaster  of  any  postoffice  where 
money  orders  are  received  and  paid,  within  such  hours  as 
shall  have  been  previously  given  notice  of  at  such  post- 
office,  and  under  such  regulations  with  respect  to  the 
registration  of  such  letters,  and  the  fee  to  be  paid  for  snch 
registration  (which  fee  shall  in  no  case  exceed  2d.  over 
and  above  the  ordinary  rate  of  postage),  as  shall  from 
time  to  time  be  made  by  the  postmaster  general  in  that 
behalf;  and  in  all  cases  in  which  such  fee  shall  have 
been  duly  paid,  the  postmaster  shall  compare  the  said 
notice  and  the  duplicate^  and,  on  being  satisfied  that 
they  are  alike  in  their  address  and  in  their  contents, 
shAiforward  one  ^  them  to  its  address  by  thepostj  and 
shall  return  the  other  to  the  party  bringing  the  same, 
duly  stamped  with  the  stamp  of  the  said  post-office;  and 
the  production  by  the  party  who  posted  such  notice  of 
such  stamped  duplicate  shall  be  evidence  of  the  notice 
having  been  given  to  the  person  at  the  place  mentioned 
in  such  duplicate  on  the  day  on  which  such  notice 
would,  in  the  ordinary  course  of  post,  have  been  de- 
livered to  such  place."  The  question  for  the  decision 
of  the  Court  is,  simply,  whether  the  duty  of  comparing 
the  notice  and  duplicate  is  cast  upon  the  postmaster 
himself,  or  whether  it  is  one  wiiich  can  be  performed 
by  deputy.  It  is  apprehended  that  it  was  the  manifest 
intention  of  the  legislature  to  intrust  the  discharge  of 


▼. 
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this  doty  to  the  postmaster  alone.  One  object  of  the  1844. 
clause  was  to  relieve  objectors  from  the  difficulty  which  aIlak 
formerly  stood  in  the  way  of  giving  notices  of  objec- 
tions ;  but  it  had  also  another  object  in  view,  and  that 
was  to  protect  the  parties  whose  names  were  on  the  list 
of  voters.  The  act,  therefore,  does  not  provide  that 
efxry  postmaster  shall  receive  and  compare  these  notices 
and  duplicates,  but  only  those  at  whose  offices  money 
orders  are  received  and  paid.  Those  postmasters  only 
are  selected  for  the  performance  of  this  doty  who  may 
be  considered,  in  an  especial  degree,  persons  of  in- 
ferity  and  independence.  It  is  to  be  observed  that  the 
act  is  very  precise  in  requiring  that  the  matters  to 
which  the  clause  relates  shall  be  done  by  particular  per- 
sons.   The  stamped  duplicate  is  not  to  be  evidence  of 

• 

itself:  but,  in  order  to  make  it  evidence,  it  must  be 
produced  by  the  party  who  posted  the  notice  of  objec- 
tion. It  is  clear,  therefore,  that  the  postmaster  cannot 
delate  a  clerk  to  perform  this  duty.  \Maule  J.  Does 
the  section  apply  to  the  General  Post-Office  in  London? 
If  so^  must  the  Postmaster-General  receive  and  compare 
these  notices  and  duplicates?]  Perhaps  not;  but  if  it 
diould  hereafter  appear  that  there  is  no  other  postmaster 
in  London  than  the  Postmaster-General,  that  would 
amount,  at  the  worst,  to  a  casus  omissus  in  the  statute. 
It  may,  however,  have  been  the  intention  of  the  legisla- 
ture not  to  include  London.  It  is  clear  that  everjf  place 
in  which  there  is  a  post-office  was  not  contemplated,  as 
the  section  expressly  specifies  those  where  money  orders 
are  received  and  paid ;  and  these  words  would  exclude 
a  very  large  number  of  places  in  which  there  is  a  post- 
office.  If,  therefore,  a  party  lives  in  a  place  in  the 
country  where  money  orders  are  not  received  and  paid 
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1844.        at  the  post-office,  he  cannot  send  a  notice  of  objection 
/^jj^g        by  the  post.     But  further,  the  duty  required  of  the 
Wa  br'b  postmaster  more  nearly  resembles  a  judicial  than  a  mi- 

nisterial act.  He  is  to  compare  the  notice  and  dupli- 
cate,  and  is  to  satisfy  himself  that  they  are  alike  in  their 
address  and  in  their  contents.  He  must  act,  therefore, 
upon  his  own  judgment ;  and  the  distinction  between  a 
ministerial  and  a  judicial  act  is,  that  in  the  former  the 
party  is  not  obliged  to  satisfy  his  own  mind.  The  post- 
master, therefore,  cannot  appoint  a  clerk  to  do  this  duty 
for  him.  Besides,  the  clerk  has  not  the  power  to  send 
the  letter  away  which  contains  the  notice  of  objection. 
The  power  to  do  so  is  vested  in  the  postmaster  alone. 
Moreover,  the  postmaster  is  selected  as  an  impartial 
and  independent  person,  as  he  has  not  a  right  to  vote, 
which  his  clerk  may  or  may  not  have.  Again,  in  the 
interpretation  clause,  which  is  the  101st  section  of  the 
statute,  various  clerks  and  officers  are  mentioned  who 
are  to  be  included  in  the  words  <*  town-clerk ''  and 
^* clerk  of  the  peace;"  but  it  is  not  said  that  the  word 
*'  postmaster  "  shall  comprehend  and  apply  to  <^  any  de- 
puty or  other  person  executing  the  duties  of  such '' 
postmaster.  [Maide  J.  What  would  you  say  if  there 
were  a  postmistress  ?]  A  duplicate  of  the  notice  of  ob- 
jection, stamped  by  a  postmistress,  would  not  be  evi- 
dence of  the  delivery  of  the  notice,  within  the  meaning 
of  the  act  of  parliament,  the  terms  of  which  must  be 
strictly  pursued.  The  interpretation  clause  provides, 
that  where  the  subject  or  context  requires  it,  the  singular 
number  shall  import  the  plural,  and  the  plural  number 
the  singular ;  but  it  does  not  say  that  a  word  importing 
the  masculine  gender  only  shall  extend  and  be  applied 
to  the  feminine,  or  vice  versd.     Upon  the  whole,  there- 
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fore,  it  is  submitted  that,  as  the  objector  has  not  brought        j  844. 
himself  within  the  provisions  of  the  act^  the  revising        allam 

barrister  was  wrong  in  expunging  the  names  of  the  ^     ^* 
voters. 


J.  L.  Adolpha  for  the  respondent.     One  objection 
raised  by  the  appellant  may  be  conveniently  disposed  of 
without  entering  into  the  general  argument.     By  the 
Stat.  22  G.  S.  c.  41.,  no  post-master,  post-master-general, 
or  hb  or  their  deputy  or  deputies,  or  any  person  em- 
ployed by  or  under  him  or  them  in  receiving,  collecting, 
or  managing  the  revenue  of  the  post-office  or  any  part 
thereof,  are  to  vote  at  elections ;  and  so  far,  therefore, 
the  clerk  of  a  postmaster  is  as  much  removed  from  po- 
litical bias  as  the  postmaster  himself.     It  is  submitted, 
also,  upon  the  general  question,  that  it  is  not  open  to 
the  appellant  to  object  to  the  admissibility  of  the  dupli- 
cate as  evidence  of  the  service  of  the  notice  of  objection. 
The  act  says  that  the  postmaster  shall  compare  the 
notice  and  duplicate,  and  shall  forward  pnjs  of  them  to 
its  address  by  the  post,  ^'and  shall  return  the  other  to  the 
party  bringing  the  same,  duly  stamped  with  the  stamp 
of  the  said  post-office;  and  the  production  by  the  party 
who  posted  such  notice  of  such  stamped  duplicate  shall 
he  evidence  of  the  notice  having  been  given."     The  party 
who  posted  the  notice  did  produce  the  duplicate;  and 
it  was,  therefore,  evidence  of  the  notice  of  objection  hav- 
ing reached  the  party  to  whom  it  was  addressed.     The 
duplicate  is  to  be  stamped,  but  the  clause  does  not  re- 
quire it  to  be  stamped  by  the  postmaster.     The  words 
*^  such  stamped  duplicate"  mean  merely  ^^  duly  stamp- 
ed," and  it  would  be  going  very  far  indeed  if  the  Court 
were  to  decide  that  these  words  must  be  connected  with 

VOL.  I.  H 
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1844<.  '  Alt  those  in  the  section  which  precede  them.  It  has 
Allah  ^^^cen  held  by  the  Courts,  that  where  an  instrument  is 
Wateiihooti.  ^^^  i^uired  by  Uw  to  be  stamped  within  a  particular 
time  after  its  execution,  they  will  not  inquire  when  the 
stamp  was  affixed,  nor,  if  a  penalty  was  incurred,  whe- 
ther the  penalty  was  paid  ;  Reac  v.  Presttm.  (a)  In  Doe 
d.  Duncan  v.  Edxoards  (&),  the  plaintiff  tendered  in  evi- 
dence, in  order  to  prove  a  material  part  of  his  case,  a 
schedule  delivered  by  the  defendant  as  an  insolvent 
debtor.  The  copy  of  the  schedule  was  produced,  with 
a  seal,  purporting  to  be  the  seal  of  the  Insolvent  Debtors' 
Court:  but  no  proof  was  offered  that  the  seal  really 
was  that  of  the  Court.  The  document  was  admitted, 
and  the  Court  of  Queen's  Bench  held  that  it  had  been 
properly  received  in  evidence,  although  in  the  stat*  7 
G.  4.  c.  57.  s.  76.,  there  are  particular  directions  that 
the  copy  of  the  schedule  shall  be  signed  by  the  proper 
officer  of  the  Court  Lord  Denman  C»  J.  in  giving 
judgment,  observed  (c),  "  The  principle  recognised  in 
practice  seems  to  be  that,  when  the  seal  purports  to  be 
that  of  th6  Court,  we  take  notice  that  it  is  so."  The 
production,  therefore,  of  the  stamped  duplicate  before 
the  revising  barrister  was  primA  fadt  evidence  that  the 
notice  of  objection  had  been  served  upon  the  party  to 
whom  it  was  addressed.  If  the  objector  were  required 
to  shew  that  the  proper  person  had  received  the  notice, 
he  would  not  obtain  any  relief  from  the  staL  6  Vict, 
c.  18.,  which  certainly  was  intended  to  release  him  from 
difficulties  to  which  he  had  been  formerly  subjected. 
If,  however,  the  Court  should  be  of  opinion  that  it  is 

(a)  &  B,  4'  Ad.  ]028.  (6)  9  A.  ff  E.  554. 

(c)  9  A,  ^  E.  S&5, 
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competent  to  the  appellant  to  inquire  whether  iha  re»  1844. 
qoisites  of  the  act  have  been  observed,  it  is  submitted  allaii 
that  the  postmaster's  clerk  was  the  agent  of  the  post- 
master for  the  purpose  of  receiving  and  comparing  the 
uotioe  and  duplicate.  It  must  be  taken  for  granted 
that  the  legislature  was  acquainted  with  the  practice  at 
the  Post-office.  By  the  stat  7  fV.  4.  and  1  Vict.  c.  S3. 
5.  2^  the  Postmaster  General,  by  himself  or  by  his 
deputies  and  their  respective  servants  and  agents,  is  to 
have  the  exclusive  privilege  of  conveying  letters  (sub- 
ject to  certain  exceptions)  from  one  place  to  another, 
and  of  performing  all  the  incidental  services  of  receiv- 
in|^  collecting,  sending,  despatching,  and  delivering 
theoL  By  the  ninth  section  of  the  same  statute,  the 
Postmaster  General  is  empowered  to  appoint  deputies, 
where  posts  or  post  communications  are  established. 
The  postmaster  at  Bradford^  therefore,  being  the  de- 
puty of  the  Postmaster  General,  the  postmaster's  clerk, 
as  his  agent,  was  authorized  by  the  statute  to  ^*  receive 
and  despatch  "  the  letter  containing  the  notice  of  objec- 
tion. There  is  nothing  in  the  act  which  is  to  be  done,  or 
io  the  nature  of  the  em[^yment,  which  makes  the  per- 
sonal execution  of  the  duty  by  the  postmaster  indispen- 
sable. The  law  on  the  subject  of  the  execution  of  an  office 
by  deputy  is  laid  down  in  Bac.  Abrid.  Offices,  (L),  and 
Com.  Dig.  Officer,  (B  1.  2.  5.).  In  Midhursts.  Waite{a\ 
which  was  an  action  by  an  innkeeper  against  a  deputy 
hi^-oonstable,  for  billeting  soldiers  upon  him.  Lord 
Man^idd  C.  J.,  in  giving  judgment,  says  (6),  '^  It  is 
taking  the  definition  too  large,  to  say  that  every  act 

(«)  3  Burr,  1259.  (6)  3  Burr,  1262. 
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1844.        where  the  judgment  is  at  all  exercised,  is  a  judicial  act.'' 

~   ~        In  the  present  case  all  that  is  required  to  be  done  is  to 

_,     ^*  compare  one  letter  with  another,  and  see  that  the  con- 

Watbrhousk.  *- 

tents  correspond.  The  performance  of  that  duty 
would  call  for  an  exercise  of  the  judgment,  but  so 
would  the  direction  of  a  letter  to  a  barrister  on  circuit, 
who  might  happen  to  have  left  the  town  to  which  the 
letter  was  originally  addressed.  In  altering  the  direc- 
tion, the  clerk  would  exercise  a  sort  of  judicial  discre- 
tion; but  the  act  would  be  merely  ministerial.  In 
Phelps  V.  fVinchcomb  (a),  a  question  was  raised  whether 
a  constable  might  make  a  deputy  to  arrest  a  person, 
upon  a  warrant  directed  to  him  by  a  justice  of  the 
peace ;  and  it  was  held  that  he  might.  It  is  submitted 
that,  in  the  present  case,  the  word  <*  postmaster " 
includes  his  servant  or  agent ;  but  if  the  language  of 
the  act  be  of  doubtful  meaning,  the  argument  of  incon- 
venience will  apply.  The  appellant  has  been  driven  to 
the  admission  that  it  is  at  least  doubtful  whether  there 
is  any  postmaster  in  Lotidon  authorized  to  receive  and 
compare  these  notices  and  duplicates.  If  that  were  so» 
the  greatest  inconvenience  would  be  the  result.  [^MatdeJ. 
The  100th  section  refers  to  the  livery  of  London;  so 
that  it  is  clear  that  the  persons  who  framed  the  act  had 
London  in  view.  Erskine  J.  It  would  seem  that  the 
appointment  of  certain  hours  for  the  performance  of 
the  duty  in  question  was  intended  to  suit  the  con- 
venience of  the  postmaster.]  It  would  be  equally 
convenient  to  his  deputies,  particularly  in  large  towns, 
such  as  Liverpoolj  Manchester^  or  BristoL  At  all 
events,  supposing  the  postmaster  to  have  neglected  his 

(a)  S  BuUt.  77. 


VII.  VICTORIA.  '  ..-:  101 


*  <• 


dutj,  the  public  ought  not  to  be  prejudiced  ;  LettTcj-Vl-  1844. 
HasoeU{a).  It  appeared  in  that  case  that  an  agreement^-" /'%  ^^ 
bad  been  made  by  the  defendants  with  one  Richard  ^J  y^\r 
Enys^  a  deputy  of  the  deputy  of  the  customer  in  Penryn^ 
to  answer  to  the  Queen  the  customs  and  duties  which 
should  be  found  due  upon  all  goods  which  were  the 
subject  of  the  information ;  and  the  Court  said  that 
Richard  Ew/s  **  was  deputy  injacto,  and  exercised  the 
place  in  the  custom-house ;  and,  although  he  were  not 
de  jure,  that  shall  not  prejudice  the  merchants,  who 
made  their  compositions  with  him."  In  Parker  v. 
Keti  (6),  a  deputy  pro  hdc  vice  of  a  deputy-steward  of 
a  manor  took  a  surrender  of  copyhold  lands,  and  it  was 
held  that,  admitting  the  authority  to  have  been  originally  - 
defective,  he  was  a  sufficient  steward  dejacto,  and  that 
the  surrender  was  for  that  reason  good.  So  here,  the 
duplicate  and  notice  have  been  compared  by  the  post- 
roaster  dejado.  Taking,  therefore,  into  consideration 
the  fact  that  a  statutory  proof  has  been  given  of  the 
service  of  the  notice,  and  also  that  the  act  of  comparing 
the  duplicate  with  the  notice  of  objection  is  merely 
ministerial,  and  may,  therefore,  well  be  performed  by 
deputy,  and  that,  under  any  circumstances,  the  public 
ought  not  to  suffer  from  the  postmaster's  neglect  of 
duty,  it  is  submitted  that  the  service  of  the  notice  of 
objection  was  good,  and  that  the  decision  of  the  revising 
ttarrister  was  right 

Bompas  Serjt  replied. 

Cur,  adv.  vult. 

(a)  Cro.  EHz.  533.  (b)  1  Salk.  95.    S.  C,  1  Lord  Raym,  658. 
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1844.      •*V%'Eh&  judgment  of  the  Court  was  now  delivered  by 
^     *\*>,/    Tjndal  C.  J.     The  question  before  us  in  this  case 
'yf   i^nJi*  *    ^^  whether  the  delivery  of  the  notjpe  directed  to  fVil- 

liam  ABan^  the  person  whose  vote  was  objected  to,  was 
a  sufficient  delivery  within  the  meaning  of  the  100th 
section  of  6  Vict.  c.  18. 

The  objection  taken  before  the  revising  barrister  was, 
that  the  notices,  both  open  and  in  duplicate,  were  deli- 
vered to  the  postmaster's  managing  clerk  instead  of  the 
postmaster  himself ^  who  was  proved  to  be  absent  from 
Bradford  at  the  time  such  notice  was  delivered,  and 
that  the  duties,  as  well  of  comparing  the  notice  with  the 
duplicate,  as  of  stamping  and  returning  the  latter  to  the 
party  bringing  the  same,  were  performed  by  the  manag- 
ing clerk,  and  not  by  the  postmaster  himself*  And 
whether  this  was  a  sufficient  compliance  with  the  requi- 
sites of  the  100th  section  of  the  statute,  was  the  ques- 
tion. The  revising  barrister  held  that  it  was ;  and, 
upon  consideration,  we  think  his  decision  is  right. 

I  must  confess  that  my  mind  was  at  first  strongly 
inclined  to  the  opinion  that  the  proper  construction  of 
the  statute  required  the  several  acts  specified  in  the 
100th  section  to  be  performed  by  the  postmaster ;  found- 
ing my  opinion  principally  on  the  ground  that  the  post- 
master is  named  in  the  section  without  any  mention  of  a 
deputy  or  assistant;  and  that  the  interpretation  clause 
(sect  101.),  which  in  some  instances  authorises  acts 
directed  to  be  performed  by  principals,  to  be  performed 
by  subordinate  officers,  is  silent  as  to  the  office  of  post- 
master. But,  upon  further  consideration,  I  agree  with 
my  brethren  in  thinking  that  the  intention  of  the  l^is- 
lature  was  to  authorise  these  acts  to  be  done  by  a  clerk 
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or  servant  of  the  postmaster  at  the  office,  acting  in  his        1844. 
aid  and  assistancei  and  under  bis  direction  and  con-        ; 

Allah 

troul.  ▼• 

Watkahodsb. 

That  the  term,  **  postmaster,"  where  it  first  occurs  in 
the  section,  cannot  be  stricdy  and  literftlly  confined  to 
the  postmaster  personally,  seems  necessarily  to  follow 
from  the  extreme  inconvenience  that  must  result  if  such 
a  construction  should  be  adopted.  According  to  thf) 
terms  of  the  act,  the  notice  and  its  duplicate  are  to  be 
delivered  to  the  postmaster.  The  delivery,  therefore, 
even  to  a  clerk  or  servant  at  the  office,  although  all  the 
subsequept  duties  were  performed  by  the  postmaster 
himself,  would,  upon  that  construction,  be  no  compli- 
ance with  the  statute.  The  very  hand  of  the  postmaster 
himself  must  be  that  into  which  the  notice  is  delivered. 
But  the  postmaster  may  be  personally  unknown  to  the 
party  who  brings  the  documents.     What  evidence  is  he 

to  furnish  himself  with,  that  the  delivery  was  made  to 
the  real   postmaster,  if  that  point  should   afterward^ 

be  contested?  In  what  state  of  uncertainty  must  the 
party  who  sends  his  notice  by  the  post  be  left,  if,  at  the 
time  when  he  means  to  avail  himself  of  it,  he  is  liable  to 
be  defeated  by  evidence  that  it  was  not  the  postmaster 
himself,  but  a  clerk,  who  took  it  from  his  hands?  The 
same  difficulty  would  equally  apply  to  the  performance 
of  the  other  duties  imposed  on  the  postmaster ;  for^  it 
would  be  dangerous  and  inconvenient  that,  after  the 
objecting  party  has  complied  with  the  requisites  of  the 
statute  so  far  as  he  was  able,  evidence  might  be  given 
that  the  postmaster  was  disabled  by  illness  to  attend 
personally  at  the  time,  or  absent  from  some  other  un- 
known cause ;  and  that  the  duties  were  performed  (as 
in  this  instance)  by  his  managing  clerk.    And,  further, 

H  4 


T. 

Watxruouss. 


104  EASTER  TERM, 

1844.  if  the  statute  meant  that  in  every  case  the  comparison  of 
Allaii  ^*  ^^®  documents  must  be  made  by  the  postmaster 
himself,  it  is  obvious  that  in  populous  places,  take 
■London^  for  example,  where  a  great  number  of  these 
notices  might  come  at  the  same  time,  and*  immediate 
transmission  might  be  necessary,  a  compliance  with  the 
statute  would  be  absolutely  impracticable,  if  the  eye  and 
mind  of  the  postmaster  himself  was  essential  to  give 
validity  to  the  notice,  and  the  assistance  of  a  clerk  or 
servant  inadmissible. 

That  the  duty  required  by  the  act  may  as  well  be 
performed  by  an  assistant  managing  clerk  as  by  the  post- 
master himself,  is  undeniable.  It  cannot  be  said  with 
any  ground  of  reason,  that  the  comparing  the  two  do- 
cuments together,  and  pronouncing  them  to  agree,  is  a 
judicial  act;  the  receiving  the  documents,  the  stamping 
and  returning  one  of  them  to  the  person  bringing  them, 
it  is  needless  to  say  are  ministerial  acts,  and  those  of  the 
very  lightest  order.  We  must  therefore  think,  if  the 
legislature  had,  for  any  reason,  intended  to  confine  the 
performance  of  the  duty  to  the  postmaster  personally, 
there  would  have  been  an  express  provision  to  that 
effect ;  and  that  all  that  was  required  by  the  legislature 
was,  that  the  party  should  deliver  the  notice,  open  and 
in  duplicate,  at  the  proper  post-office,  for  examination 
within  the  hours  properly  notified  under  the  act;  that 
he  should  pay  the  proper  fee  for  its  registration,  and 
wait  for  and  receive  back  one  of  the  duplicates  stamped 
with  the  postroffice  stamp,  after  which  the  production 
of  such  stamped  duplicate  is  made  sufficient  evidence  of 
the  service  of  the  notice.  And,  as  this  appears  to  have 
been  substantially  complied  with  in  the  present  case,  we 
hold  the  objection  to  the  notice  fails,  and  that  the  de- 
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cisioD  of  the  revising  barrbter  is  right,  and  must  be         1844. 

affirmed.  Allam 

Decision  affirmed.    „,     ^• 

Watiabousb. 


DoBSON,  Knight,  Appellant,  and  Jones,  Re-       Apni  so. 

spondent. 

IT  PON  an  appeal  from  the  decision  of  the  revising  The  appellant, 
barrister  for  the  borough  of  Greenwich,  the  follow-  Greenwich  Hos- 
ing case  was  stated  for  the  opinion  of  the  Court :  m  tucb^^'   ' 
"  Borough  of  Greefi'  -|  At  the  Court  held  before  me,  j^^^J""*^" 
wich,  to  wit.         J     James  Espinasse*  Barrister-  <^nmij«ioner» 

'  '  x-  ^  of  the  Hospital, 

at-Law,  duly  appointed  to  revise  the  list  of  voters  for  intheinfinnary, 

(which  house 

the  borough  of  Greenwich*  was  appro- 

n      m  priated  to  the 

**  William  Janes  objected  to  the  name  of  Sir  Richard  suTgeon  for  the 
Dobsoti  being  retained  upon  the  list  of  voters  entitled  to  andThad'c^u 
vote  in  the  election  of  members  of  parliament  for  the  t^JlT^:^ 
borough   of  Greenwich,  in  the  parish  of  Greenwich,  in  '^^'^Jj  .  ^/ 
respect  of  the  qualification  for  which  his  name  was  in-  regulations  the 

■^  ^  _  officers  of  the 

serted  in  the  list,  —  that  is  to  say,  hospital  are  to 

inhabit  the 

House    I    Infirmary,  Greenwich  Hospital.    \  sl^to  a'^, 

and  no  ex- 

"  The  facts  of  the  case  were  as  follows :  —  The  appel-  can  ^made 

lant,  who  is  the  surgeon  to   Greenwich  Hospital,   has  pennkrion^of 

occupied  a  house  at  the  Infirmary  at  the  Hospital  for  ^„^^  ^ 

the  last  nineteen  years,  and  upwards;   it  is  a  house  The  surgeon 

appropriated  for  the  surgeon  of  the  Hospital,  and  he  moyable  by 

and  that  for 
midbcfaaTiour.     HeU,  that  under  these  circumstances  the  appellant  did  not  occupy  either 
as  owner  or  tenant,  within  the  meaning  of  the  stat.  2  fT.  4.  c.  45.  i.  27. 

The  name  of  the  appellant  was  on  the  rate  books,  as  rated  for  the  house,  but  neither  rates 
nor  window  taxes  had  been  demanded  of  him,  nor  had  he  paid  or  tendered  the  amount, 
which  was  paid  by  the  ConuuijiBioners  of  the  Hospital.  QyiBre,  whether  such  payment  was 
s  sufficient  payment  by  the  occttpier  of  the  premises,  within  the  twenty-seventh  section  of 
thertat  2  IT.  4.  c.45.? 
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1844.        occupies  it  as  such.     He  took  possession  of  the  house 
^^  upon  being  appointed  surgeon,    and  has   occupied  it 

▼•  ever  since.     The  house  is  of  the  clear  yearly  value  of 

10/.  and  upwards.  The  furniture  in  the  house  belongs 
to  him.  He  did  not  pay  for  any  fixtures  on  going  into 
the  house,  and  if  any  repairs  are  required,  he  applies  to 
the  Commissioners  of  the  Hospital,  by  whom  whatever 
is  necessary  is  done.  The  name  of  the  appellant  is 
upon  the  rate  books,  as  rated  for  the  house,  and  the 
rates  and  window  tax  in  respect  of  it  have  been  paid. 
It  appeared  in  evidence,  that  no  poor  rates  or  window 
tax  have  ever  been  demanded  from  the  appellant^  nor 
has  he  ever  paid,  or  tendered,  the  amount  of  any  rate 
or  tax  for  the  said  house ;  but  that  the  rates  and  window 
tax  have  always  been  paid  by  the  Commissioners  of  the 
Hospital.  It  was  also  stated  by  the  appellant,  that  he 
had  never  had  any  communication  with  the  Lords  Com- 
missioners of  the  Admiralty,  by  whom  he  was  appointed 
surgeon  to  the  Hospital,  upon  the  subject  of  the  pay- 
ment of  the  rates.  The  appellant  stated  that  he  had  a 
written  appointment,  but  he  did  not  produce  it,  nor 
shew  by  any  evidence  by  what  tenure  he  holds  the  office 
of  surgeon.  A  printed  paper,  purporting  to  be  parti- 
culars of  part  of  an  order  in  council  of  the  23d  of 
January  1805,  containing  certain  orders,  rules,  and  re- 
gulations, was  produced  by  the  appellant,  and  which  he 
stated  he  had  received  from  the  office  of  the  Inspector 
General  of  Hospitals  at  the  Admiralty  Office,  contain- 
ing the  following  order :  — 

*  Surgeons  of  Hospitals,  when  not  provided  with  a 
residence  within  the  Hospital,  to  be  allowed  15^.  a  week 
lodging  money.' 

^^  A  book  was  also  produced,  copies  of  which  bad  been 


▼. 
Jovn. 


VII.  VICTORIA.  107 

iiiraished  by  the  government  to  the  different  officers  of  1844. 
the  Hospital,  containing  regulations  established  by  the  dowow 
Lords  Commissioners  of  the  Admiralty,  for  the  govern- 
ment of  Greemmch  Hospital^  dated  June  4th ,  1829,  and 
one  of  those  regulations  is  as  follows :  «— 

*  All  officers  and  others  having  separate  apartments 
are  to  inhabit  those  assigned  to  them,  and  no  exchanges, 
or  other  appropriation  of  apartments,  or  alterations 
dierein,  are  to  be  made  without  our  express  permission. 
Tbey  are  to  use  their  best  endeavours  to  preserve  them 
Qoimpaired,  and  in  a  neat  and  proper  state  of  cleanli- 
ness and  repair,  and  they  will  be  required  to  make 
good  any  loss  or  injury  arising  from  negligence  or  inat- 
tention on  their  parts.' 

**  The  regulations  above  referred  to,  were  made  by  the 
Lords  Commissioners  of  the  Admiralty,  under  and  by 
virtue  of  an  act  of  parliament,  10  6. 4.  c.  25.,  intituled 
*  An  Act  to  provide  for  the  better  Management  of  the 
Affairs  of  Greenwich  Hospital;*  by  sect. 3.  of  which 
act  it  is  enacted,  *  That  the  whole  of  the  affiiirs  of  the 
said  Royal  Hospital,  and  the  Commissioners  of  Green- 
wich  Hospital  thereby  appointed,  and  their  successors 
to  be  appointed  as  thereinafter  directed,  and  all  other 
the  officers  and.  persons  appointed  to  the  said  hospital, 
and  U>  any  situations  connected  therewith,  and  to  the 
schools  of  the  said  hospital,  shall  be  under  the  authority, 
control,  and  direction  of  the  Lord  High  Admiral,  or 
commissioners  for  executing  the  office  of  Lord  High 
Admiral  for  the  time  being ;  and  the  appointment  of  all 
officers  of  the  said  hospital,  civil  and  military,  (except  of 
the  (governor,  Lieutenant-Governor,  and  Commissioners 
of  the  said  hospital,  who  shall  be  i4ppointed  by  hb 
Hajesty,  his  heirs  and  successors ;  and  the  appointment 
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1844.  of  the  chaplains  thereof,  and  of  the  rectors,  vicars,  and 
DoHos  perpetaal  curates  of  the  livings  and  chapelries  belong- 
ing, or  which  may  belongs  to  the  said  hospital),  and  the 
establishing  of  rules,  orders,  and  regulations  for  the 
guidance  of  the  Commissioners  of  Greemmch  Hospital, 
and  their  successors,  in  the  management  of  the  estates 
and  property  of  the  said  hospital,  and  the  admission  of 
officers,  pensioners,  and  nurses  into  the  said  hospital, 
and  the  salaries  to  be  paid  U>  all  such  officers  and 
persons  respectively,  shall  be  exercised  by,  and  vested 
in,  the  Lord  High  Admiral,  or  Commissioners  ibr  ex* 
ecuting  the  office  of  Lord  High  Admiral  for  the  time 
being,  who  shall  have  full  power  to  remove  from  the 
said  hospital,  and  from  any  situation  connected  there- 
with, any  officer  or  other  person  as  aforesaid,  (except 
the  Governor,  Lieutenant-Grovemor,  and  such  Com- 
missioners, Rectors,  and  Curates),  who  shall  be  guilty 
of  any  misbehaviour  in  their  said  respective  situations 
or  offices/ 

**  I  was  of  opinion  upon  the  facts  above  stated, 

**  1st,  That  the  appellant  did  not  occupy  as  owner  or 
tenant,  within  the  meaning  of  the  statute  2  W,  4»  c.  45. 
5.27.;  and, 

^*  2dly,  That  not  having  paid  the  rates  and  taxes  pur- 
suant to  the  enactment  in  the  same  section,  he  was  not 
entitled  to  have  his  name  retained  upon  the  list,  and  I 
therefore  allowed  the  objection,  and  expunged  his  name 
from  the  list  accordingly." 

The  case  was  argued  by 

Dyles  Serjt  (witli  whom  was  T.  Sanders),  for  the 
appellant,  in  Michaelmas  term,  November  20th.  There 
are  three  points  in  this  case  for  the  consideration  of  the 
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Court.  First,  did  Sir  JS.  Dobson  occupy  as  owner  within  1844. 
the  meaning  of  the  twenty-seventh  section  of  the  Reform  domok 
Act  ?  Secondly,  if  he  did  not  occupy  as  owner,  did  he 
occupy  as  tenant?  And,  thirdly,  has  he  paid  rates  and 
taxes  within  the  meaning  of  the  same  section  ? 

It  is  submitted,  in  the  first  place,  that  he  occupied  as 
owner.    By  the  stat.  10  G.  4.  c.  25.  a.  1.,  the  corporation 
of  the  Commissioners  and  Governors  of  Greervanck  Hos- 
pital was   dissolved,   and   by  sections  2.  and  25.   the 
estates  of  Greenwich  Hospital^  including  the  Hospital 
itself  are  vested  in  a  new  body,  called  **  The  Commis- 
sioners of  Greenwich  Hospital"     The  legal  estate  in 
the  bouse  which  Sir  R.  Dobson  occupied  is,  therefore, 
vested  in  the  Commissioners.     Upon  reference,  how- 
ever, to  the  third  section  of  the  act,  it  will  be  seen  that 
the  Lords   Commissioners  of  the   Admiralty   have   a 
general  control  over  the  affairs  of  the  Hospital,  and 
over  all  appointments  therein ;  and  it  is  further  pro- 
vided that  the  Admiralty  shall  have  power  to  remove 
any  officer  or  person  appointed  (except  the  Governor, 
Lieutenant-Governor,  Commissioners,  Rectors,  Vicars, 
and  Curates  mentioned  in  a  former  part  of  the  act), 
who  shall  be  guilty  of  any  misbehaviour  in  their  re^ 
spective  situation  or  offices.     As  Sir  IL  Dobson,  there- 
fore, can  only  be  removed  from  his  appointment  as 
surgeon  to  Greenwich  Hospital  by  the  Admiralty,  and 
that  for  misbehaviour,  which  the  law  will  never  pre- 
sume, he  holds  his  appointment  for  life.    In  Bac*  Abrid* 
Offices  (K),  it  is  said,  **  If  an  office  be  granted  to  a  man 
to  have  and  enjoy  so  long  as  he  shall  behave  himself 
well  in  it,  the  grantee  hath  an  estate  of  freehold  in  the 
office ;  for  since  nothing  but  his-  misbehaviour  can  de- 
termine his  interest,  no  man  can  prefix  a  shorter  term  than 
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1844.        his  life;  since  it  must  be  his  own  act  (which  the  law 

^^^^^       does  not  presume  to  foresee)  which  only  can  make  his 

,  ^'  estate  of  less  continuance  than  his  life ;  so  if  the  office 

Joins. 

had  been  granted  to  a  man  quamdiu  se  bene  gesserit 
taniumf  his  estate  bad  not  been  less  for  the  word  tan- 
tttm ;  for  a  grant  to  a  man  for  so  long  time  as  he  shall 
behave  himself  well,  are  {a)  of  equal  extent,  and  his 
misbehaviour  in  each  case  determines  his  interest*' 
Now,  in  the  present  case,  the  appellant  has  occupied  a 
house  in  the  infirmary  for  the  last  nineteen  years,  and 
the  case  finds  that  it  is  a  house  appropriated  for  the 
surgeon  of  the  Hospital,  and  that  Sir  R.  Dobsem  occu- 
pies it  as  such*  His  residence  in  the  house  is  annexed 
to  his  office  of  surgeon.  He  is,  therefore,  its  owner, 
in  the  ordinary  and  popalar  sense  of  the  word.  It  is 
clear  that,  if  he  had  no  right  to  vote  for  the  borough, 
he  would,  under  the  circumstances  stated  in  the  case, 
be  entitled  to  a  vote  for  the  county;  Rogers  on  Elec- 
tions (6),  Elliott  on  Registration,  (c)  A  parish  clerk,  his 
office  being  held  during  good  behaviour,  has  been  held 
entitled  tx>  a  vote  for  the  county.  So  again,  in  the  case 
of  a  schoolmaster,  appointed  for  life,  and  also  in  the 
case  of  perpetual  curates.  And,  with  respect  to  the 
chaplains  of  Roman  Catholic  chapels,  Mr.  Elliott  says  (ef ), 
^  It  is  believed  that  they  are  appointed  by  the  bishop 
or  vicar  apostolic  of  the  district,  and  have  appointments 
for  life.  If  this  be  so,  and  they  have  a  sufficient  in* 
terest  in  lands  or  tenements  by  virtue  of  their  office, 
they  will  be  entitled  to  vote."  The  present  is  a  mach 
stronger  case  than  any  of  these  examples.  The  will  of 
two  parties  must  concur  before  Sir  R.  Dobson  can  be 

(a)  Sic,  (6)  6Uied.  126*. 

(c)  tded.  S9.  (rf)  Sded.  SI. 
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removed  from  the  house  which  he  occupies.  The  Com- 
missioners of  Greenwich  Hospital  alone  can  maintain 
ejectment  against  him,  and  then  only  when  the  Lords 
of  the  Admiralty  have  removed  him  from  his  appoint- 
ment for  misbehaviour.  It  never  can  be  contended 
that  the  word  owner  in  the  twenty-seventh  section  of 
the  Reform  Act,  means  the  person  who  has  the  strict 
I^bI  title  to  the  premises  as  owner.  If  it  were  so,  a 
party  who  had  mortgaged  the  premises  in  fee,  or  for 
a  term,  would  have  no  vote;  neither  would  a  cestui 
que  trust. 

Secondly :  Sir  R.  Dobson  is,  at  least,  a  tenant  at  will. 
As  against  a  wrong-doer,  he  might  maintain  trespass; 
and  it  is  immaterial  to  consider  whether  he  could  bring 
an  action  of  trespass  against  his  landlord,  because  the 
entry  of  the  landlord  would  be  a  determination  of  the 
will.  But,  could  the  landlord  maintain  trespass,  or 
bring  ejectment  against  the  appellant,  without  a  previous 
demand  of  possession  ?  It  is  submitted  that  he  could 
not.  In  Rex  v.  Chediston  {a)  the  marginal  note  is 
diis :  ^  The  pauper,  who  rented  a  farm  in  C,  assigned 
it  to  P.,  upon  trust  to  cultivate  it  and  pay  the  pauper's 
debts,  &c.  The  lease  expired  in  1817;  no  settlement 
of  accounts  took  place ;  but  P.,  without  the  authority  of 
die  pauper,  then  hired  a  house  in  H*  at  the  yearly  rent 
of  18t,  to  which  the  pauper  and  his  family  removed, 
and  they  resided  there  for  more  than  two  years.  The 
pauper  never  paid  any  rent  or  taxes ;  but  P.  was  rated, 
and  paid  the  rent  and  taxes:  Held,  that  the  pauper 
gained  a  settlement  in  /f.  by  the  occupation  of  the  bouse." 
In  giving  judgment,  Bayleif  J.  said  (i),  « It  appears  to 


1844. 
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V. 
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(a)  AB,^C,  230. 


(6)  A  B,^C.  2SS. 
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1844.  ir.e,  on  this  state  of  facts,  that  there  was  a  sufficient 
DoBsoN  coming  to  settle  on  a  tenement  in  the  parish  of  Holes' 
worth  to  give  the  pauper  a  settlement  in  that  parish. 
There  may  be  a  difficulty  in  saying  that  Page  was  agent : 
but  then  it  is  clear  that  Squire  (the  pauper)  was  tenant  at 
will  to  him."  And  Holroyd3.{a)  added,  *^The  pauper 
occupied  the  house  by  the  permission  of  Pog^,  who 
hired  it  for  that  purpose.  That  occupation  continued 
upwards  of  two  years,  and  had  a  burglary  been  com- 
mitted in  the  house  during  that  period,  it  must,  in  an 
indictment,  have  been  described  as  the  dwelling-house 
of  Squire ;  the  case  contains  no  statement  of  any  occu- 
pation by  Page.  Squire  might  have  maintained  trespass 
if  his  possession  had  been  invaded ;  that  makes  him  at 
least  tenant  at  will  to  PageJ*  So  here,  as  Sir  R.  Dobson 
might  maintain  trespass  against  a  stranger  who  had  dis- 
turbed his  possession,  he  is,. at  least,  a  tenant  at  will  to 
the  Commissioners  of  Greenwich  Hospital.  In  Bex  v. 
Lakenheath  (b)  the  master  of  a  charity-school,  who  was 
removable  from  his  office  at  pleasure,  had  resided  for 
seven  years,  rent  free,  in  a  house  of  the  annual  value  of 
10/.,  where  his  predecessors,  other  parish  schoolmasters, 
had  resided  before  him,  and  he  underlet  part  of  the 
house  to  the  parish  at  an  annual  rent.  The  Court  held 
that  the  pauper  had  gained  a  settlement  thereby ;  and 
Abbott  C.  J.,  in  giving  judgment  (c),  cited,  as  a  decision 
governing  that  case.  Rex  v.  Fillongley  {d\  where  the 
pauper's  brother  gave  him  a  close,  saying,  ^^  I'll  give 
you  a  close  to  enjoy  as  long  as  I  please,  and  to  take 
again  when  I  please,  and  you  shall  pay  nothing  for  it." 
This,  his  lordship  said,  in  the  opinion  of  Btdler  J.,  made 

(aV4  B.  4-  C.  234.  (h)  1  B,  6i  C.  531. 

(c)  \  B,  iC.  534.  (d)  1  7.  R.  458. 
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the  pauper  a  tenant  at  will.     Holroyd  J.  [a)  also  ob-        1844. 
served,  that  he  thought  that  the  schoolmaster  was  tenant        ^^^^^^ 
at  will  of  the  house.     These  two  cases,  it  is  contended,         ,  "* 
are  decisive  to  shew  that,  at  any  rate.  Sir  IL  Dobsan 
would  have  occupied  as  tenant,  within  the  meaning  of 
the  twenty-seventh  section  of  the  Reform  Act,  even  if 
there  had  been  nothing  to  control  the  decision  of  the 
Commissioners  of  Greenwich  Hospital.     But  the  facts 
found  by  the  revising  barrister  place  the  appellant  in  a 
much  stronger  position,  as  there  is  a  bridle  on  the  ex- 
ercise of  their  will,  since  Sir  22.  Dobson  cannot  be  re- 
moved from  the  house  without  the  consent  of  the  Lords 
of  the  Admiralty. 

Thirdly :  it  is  submitted  that  there  has  been  a  pay- 
ment of  the  rates  and  taxes  by  the  appellant.  It  is 
stated  in  the  case  that  the  rates  and  window-tax  have 
always  been  paid  by  the  Commissioners  of  the  hospital ; 
bat  the  name  of  the  appellant  is  on  the  rate  books,  as 
rated  for  the  house,  and  he  is  liable,  under  the  stat 
^S  £?iz.,  as  occupier,  to  the  payment  of  the  rates.  The 
rates  have  been  paid^r  him,  and  consequently  bj/  him. 
If  one  man  agrees  to  pay  another's  debt,  the  payment 
operates  as  a  discharge  of  the  debtor's  liability.  Little^ 
ton  says,  in  section  S34  of  his  Tenures^  ^*  If  a  feoffment 
be  made  in  morgage  upon  condition,  that  the  feoffor 
shall  pay  such  a  sum  at  such  a  day  &c.  as  is  betweene 
them  by  their  deed  indented,  agreed,  and  limited,  al- 
though the  feoffor  dyeth  before  the  day  of  payment,  &c. 
jet,  if  the  heire  of  the  feoffor  pay  the  same  summe  of 
money  at  the  same  day  to  the  feoffee,  or  tender  to  him 
the  money,  and  the  feoffee  refuse  to  receive  it,  then  may 
the  heire  enter  into  the  lands  ;  and  yet  the  condition  is, 

(a)  lB,iC.  53$. 
VOL.1  / 
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1844.        that  if  the  feoffor  shall  pay  such  a  sum  at  such  a  day 
^^^       &c.,  not  making  mention  in  the  condition  of  any  pay- 
ment to  bee  made  by  his  heirei  but  for  that  the  heire 
hath  interest  of  right  in  the  condition,  &c.,  and  the  in- 
tent was  but  that  the  money  should  bee  payed  at  the 
day  assessed  SlCj  and  the  feoffee  hath  no  more  losse,  if 
it  be  payed  by  the  heire,  than  if  it  were  paid  by  the 
father  &c. ;  therefore,  if  the  heire  pay  the  money,  or 
tender  the  money  at  the  day  limited  &c.,  and  the  other 
refuse  it,  he  may  enter  &c.     But  if  a  stranger  of  his 
own  head,  who  hath  not  any  interest  &&,  will  tender 
the  aforesaid  money  to  the  feoffee  at  the  day  appointed, 
the  feoffee  is  not  bound  to  receive  it."     Upon  this  last 
passage.  Lord  Coke  observes  (a),  *'  But  if  any  stranger 
in  the  name  of  the  morgageor  or  his  heire  (without  his 
consent  or  privity)  tender  the  money,  and  the  morgagee 
accepteth  itj  this  is  a  good  satisfaction,  and  the  morgagor 
or  his  heire  agreeing  thereunto  may  re-enter  into  the  land; 
omnis  ratihabitio  retrotrahitur  et  mandaio  cequiparatw" 
So  in  Vin.  Abr.  tit  Ratihabition   11.,   a  passage  from 
SBulstr.  149.,  is  cited,  where  Coke  C.  J.  said,   <«If  J. 
is  bound  to  pay  money  at  Coventry,  and  a  stranger  un- 
known  to  him  pays  the  money,  and  he  agrees  to  it,  by 
this  he  shall  be  discharged."     It  is  submitted  that  a 
payment,   if  not  by  a  stranger,  would   discharge  the 
tenant,  even  without  a  subsequent  ratification  by  him. 
Suppose  an  action  of  replevin  brought,  and  a  plea  of 
rien  in  arrere :  if  the  landlord  has  accepted  the  rent  as 
coming  from  the  tenant,  how  must  the  issue  on  that 
plea  be  found  ?     Here,  however,  there  has  been  some- 
thing  more  than  a  subsequent  ratification  of  payment  by 
the  appellant,  as  there  is  evidence  of  a  prior  agreement 

(a)  1  hui,  B.  S.  c.  5.  207  a. 
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between  the  parties  that  the  rates  should  be  paid  by  the  1844. 
Commissioners  of  the  hospital.  ^Maule  J.  What  evi« 
dence  is  there  of  such  an  agreement  to  be  found  in  the 
case?]  It  is  found  as  a  fact  that  Sir  R,  Dobson  did  not 
pay  the  rates,  but  that  they  had  always  been  paid  by 
the  Commissioners  of  the  hospital.  Sir  R.  Dobson 
knew  that  they  were  due,  and  that  they  were  paid  by 
his  landlord,  and  this,  after  the  first  half-year's  rates 
were  paid,  amounted  to  an  agreement  that  they  should 
be  paid  in  future  by  the  landlord.  With  regard  to  the 
case  of  The  Queen  v.  South  Kilvington  (a),  which  was 
cited  the  other  day  in  the  argument  in  Wright  v.  The 
Tcfwn  Clerk  of  Stockport  (i),  the  judgment  of  the  Court 
was  a  very  short  one,  and  does  hot  appear  to  have 
been  very  fully  considered.  The  case  of  The  Queen  v. 
Bridgnorth  (c)  decided,  indeed,  that  payment  of  rates, 
to  entitle  a  person  to  be  put  on  the  burgess  list  of  a 
borough,  under  the  stat.  5  &  6  ^.  4.  c.  76.  s,  9.,  must  be 
t  payment  by  the  party's  own  act ;  and  that  it  was  not 
sufficient  that  another  person,  without  his  authority,  paid 
the  rates  for  him.  But  that  case  is  distinguishable  from 
the  present,  as  the  rates,  if  paid  under  an  agreement, 
would  not  be  paid  by  a  volunteer.  Rex  v.  L/m>er  Hey^ 
ford  {d)  is  in  favour  of  the  appellant.  With  regard  to 
the  words  *^ bond  Jide^*  which  are  introduced  in  the 
seventy-fiith  section  of  the  stat.  6  Vict.  c.  18.,  they  do 
not  mean  that  there  shall  be  a  personal,  but  a  real  pay- 
ment 

Kinglake  for  the  respondent  It  is  contended  on  the 
other  side,  that  the  surgeon  of  Greenwich  Hospital  must  be 
considered  as  owner  of  the  house  in  which  he  resides, 

(a)  13  Law  Joum,  N,  S,  M.  C  S.  (6)  Ante,  p.  41. 

(c)  10  A.  i  E,  ee,  (d)  iB.^Ad.  75. 
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1844*  because  he  is  in  possession  ofan  office,  and  that  the  house 
^n^^^  must  be  taken  to  be  annexed  to  that  office.  But  his 
.1*.^  appointment  to  the  post  of  surgeon  is  not  an  office  in  the 
legal  sense  of  the  term,  and  does  not  differ  in  any  re- 
spect from  the  appointment  of  a  surgeon  by  the  Lords 
of  the  Admiralty  to  a  ship  of  war.  An  office  in  law  is 
one  in  which  profit  or  emolument  is  derived  from  the 
office  itself,  and  not  from  a  collateral  fee  in  the  shape  of  a 
salary.  The  stat  10  G.  4.  c.  25.  empowers  the  Admi- 
ralty to  appoint  pensioners  and  nurses  as  well  as  a 
surgeon,  and  if  the  argument  for  the  appellant  be  good 
for  any  thing,  a  nurse  of  the  hospital  has  an  office  as 
well  as  the  surgeon.  Even,  however,  if  this  were  an 
office  known  to  the  law,  the  grant  would  be  bad,  no 
written  appointment  being  produced,  and  an  appoint- 
ment by  parol  can  only  be  held  at  the  will  of  the  person 
granting  the  office.  The  c&se  of  a  parish  clerk  is  not 
analogous  to  the  present,  as  he  holds  an  office  at 
common  law.  In  Bartlett  v.  Downes  (a),  the  question 
was  raised  whether  the  lord  of  a  manor  might,  by  deed, 
grant  the  stewardship  of  the  manor  and  of  the  courts 
thereto  belonging  for  the  life  of  the  grantee,  and  Alh 
boit  C.  J.,  in  delivering  the  judgment  of  the  Court  (i), 
refers  to  the  language  of  Lord  Coke  in  1  In^.  2SS  b. 
Lord  Coke  says,  *^  Where  an  officer  hath  no  other 
profit  but  a  certain  collateral  fee,  the  grantor  may  dis- 
charge him  of  his  service,  the  discharge  whereof  is  but 
labour  and  charge  to  him,  but  he  must  have  his  fee;" 
and  in  the  same  page  he  proceeds :  ^*  If  a  man  doth 
grant  to  another  the  office  of  the  stewardship  of  his 
courts  of  his  manors,  with  a  certain  fee,  the  grantor 
cannot  discharge  him   of  his   service   and  attendance, 

(a)  S  B.i  a  616.  (6)  3  B,  ^  C.  619. 
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becaase  he  hath  other  profits  and  fees  belonging  to  his  1844. 
office,  which  he  should  lose  if  he  were  discharged  of  his  Z 
office."  The  distinction,  therefore,  is  clear,  that  where  ,  ^* 
there  are  certain  fees  and  emoluments  attached  to  an 
office,  and  a  party  is  put  in  possession  of  the  office,  he 
cannot  be  removed  from  the  enjoyment  of  those  fees; 
but  if  he  be  put  into  an  office  to  perform  certain  services, 
he  may  be  discharged,  because  he  only  receives  his 
fees,  and  nothing  from  the  office  itself.  Sir  R.  Dobson, 
dierefore,  is  at  most  a  salaried  servant  of  the 'Commis- 
sioners. It  is  clear  that  there  is  no  annexation  of  a 
house  in  the  Hospital  to  the  office  of  surgeon.  The 
OTder  in  Council  referred  to  in  the  case  directs  that 
surgeons  of  hospitals,  when  not  provided  with  a  residence 
within  the  hospital,  are  to  be  allowed  1 5s.  a  week  lodg- 
ing money.  It  is  clear,  therefore,  from  the  statement  in 
the  case  itself,  that  the  appellant  was  appointed  simply 
as  surgeon  to  the  Hospital,  and  that  he  has  no  rights 
difierent  from  those  of  surgeons  in  the  different  chari- 
table and  other  public  institutions.  Reference  has  been 
made  on  the  other  side  to  the  right  of  parish  clerks 
and  schoolmasters  to  vote,  but  they  do  not  vote  in  respect 
of  the  offices  which  they  hold,  but  in  respect  of  lands 
or  tenements  of  the  annual  value  of  405.  When  such 
lands  or  tenements  are  held  with  those  offices,  it  is  pre- 
sumed that  there  has  been  some  old  deed  of  endowment, 
under  which  the  party  is  entitled  to  vote  as  a  freeholder. 
In  Bex  V.  Lakenheath  (a),  it  could  only  have  been  con- 
tended that  the  party  was  tenant  at  will  of  the  premises. 
Bex  V.  Chediston  {b)  does  not  apply.  There  was  in  that 
case  no  service  to  be  performed  by  the  pauper.  Here  the 
appellant  was  placed  in  a  house  in  the  Hospital  to  per- 

(a)  \  B,^  a  531.  (6)  4  ^.  j-  C.  230. 
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1844.        form  the  duties  of  a  surgeon,  and  he  is  therefore,  neither 
the  owner  nor  the  tenant  of  that  house  within  the  mean- 


DOMOM 

^*  inir  of  the  twenty-seventh  section  of  the  Reform  Act. 

Lastly,  there  has  been  no  such  payment  of  rates 
and  taxes  as  is  contemplated  by  the  Reform  Act.  In 
The  Queen  v.  Bridgnorth  {a),  it  was  decided  that  where 
a  person,  without  any  previous  authority,  or  any  con- 
tract or  agreement  between  the  parties,  goes  and  pays 
the  rates  of  another,  the  party  whose  rates  are  thus 
paid  does  not  thereby  gain  a  title  to  be  placed  on  the 
burgess  list  of  a  borough,  under  the  provisions  of  the 
Stat.  5  &  6  /r.  4.  c.  76.  s.  9.  It  must  be  a  payment  by 
the  party's  own  act  In  JTie  Queen  v.  Mehonby{b) 
which  was  a  case  arising  upon  the  construction  of  the 
Stat.  1  W*  4.  c.  18.  5.  1.,  the  Court  of  Queen's  Bench 
acted  upon  the  same  principle.  The  facts  were  that  one 
Merrymeathery  who  was  the  tenant  of  premises  from  year 
to  year,  on  a  hiring  from  Martinmas^  at  10/.  rent,  pay- 
able half-yearly,  gave  them  up  to  the  pauper  in  January 
1831,  and  the  landlord  then  agreed  to  accept  the  pauper 
as  yearly  tenant  from  Martinmas  to  Martinmas  on  the 
same  terms,  the  pauper  undertaking  to  pay  the  current 
half-year's  rent  The  pauper  occupied  from  January 
1831,  to  October  1832;  he  paid  5L  rent  for  the  preced- 
ing half-year  at  May-day  1831,  and  at  Martinmas  the 
next  half-year's  rent  of  5/.  In  October  1832,  the  pauper 
gave  up  the  premises  to  one  Rhodes^  upon  an  agreement 
with  him  that  Bhodes  should  take  the  paupei^s  furniture 
and  fixtures  at  9/«  5s. ;  and  in  consideration  thereof  pay 
the  landlord  the  rent  due  from  Martinmas  1831.  The 
landlord  agreed  with  Rhodes  and  the  pauper  to  accept 
Shades  as  his  tenant,  and  received  an  undertaking  from 

(a)  10  A,  t  E,  66.  (6)  \2  A.  ^  E,  687. 
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Biodes  to  pay  the  rent  due  from  Martinmas  1831.  No  1844. 
rent  whatever  was  paid  by  Rhodes^  and  at  Martinmas  dobsom 
1833,  the  landlord  distrained,  and  sold  the  goods  seized, 
which  produced  enough  to  pay  the  whole  rent.  Among 
the  articles  sold  under  the  distress  were  some  which  had 
been  transferred  from  the  pauper  to  Rhodes,  consisting 
of  fixtures  and  furniture  to  the  value  of  5/. ;  but  there  , 
was  no  specific  account  of  the  sum  produced  by  these 
articles.  The  Court  held  that  the  rent  due  in  respect 
of  the  pauper's  occupation  from  Martinmas  1831  was 
not  paid  by  him ;  and  WiUiatns  J.  observed  {a)  ^*  One 
object  of  this  statute  was  to  put  an  end  to  constructive 
payments  of  rent  which  had  perplexed  the  courts  of 
quarter  session.  If  the  terms  of  the  statute  are  adhered 
to,  and  actual  payment  of  the  rent  insisted  upon,  no  dif- 
ficulty will  arise."  And  Coleridge  J.  said  (&),  ^^  It  is 
urged  that  the  landlord  agreed  to  this ;  but  he  only 
agreed  to  accept  the  new  man  as  tenant,  and  received 
his  undertaking  for  the  arrear  of  rent.  Even  if  that 
party  bad  paid  it  immediately,  it  would  be  a  stretched 
construction  to  call  this  a  payment  by  the  pauper.  But 
the  contract  was  not  acted  upon ;  and  then  the  landlord 
^ercised  his  right  of  distraining  for  the  rent  due.  Upon 
whose  property  did  he  distrain  ?  That  of  the  actual 
tenant  Can  it  be  said  that  this  was  a  payment  of  rent 
for  the  last  half-year  of  the  pauper's  occupation,  *  by 
the  person  hiring'  the  premises?"  To  satisfy  the  Re- 
brm  Act  it  is  not  enough  that  the  rates  shall  be  paid, 
bat  there  must  be  a  payment  by  the  party  occupying  as 
owner  or  tenant.  In  the  present  case  there  has  been 
no  money  payment  at  all  by  the  person  in  actual  occu- 
pation.   It  is  not  like  a  case  where  the  tenant  gives  his 

(a)  IS  Ji.  t  B,  694.  (6)  12  ji.  (f  B.  695. 
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1844.        landlord  a  larger  amount  of  rent,  instead  of  paying  rates, 

'~  and  therefore  it  cannot  be  contended  that,  when  the 

,  ^'  tenant  pays  the  rent  to  the  landlord,  he  hands  over  to 

Joirn.  . 

him  the  amount  of  the  rates.  The  only  mode  in  which 
Sir  JS.  Dobson  could  pay  rent  would  be  by  a  render  of 
services.  It  is  submitted,  therefore,  that  there  has  not 
been  a  sufficient  payment  of  rates  and  taxes. 

ByUs  Serjt,  in  reply.  The  decision  in  The  Queen  v. 
Melsonby{a)  does  not  affect  the  present  case.  There 
was  not  a  payment  of  rent  made  by  any  body,  and  the 
facts  stated  in  the  case  could  not  have  been  pleaded  as 
payment.  Here  Sir  R.  Dobson  really  pays  155.  a  week, 
which  is  appropriated  to  him  by  an  order  of  the  King  in 
council,  and  he  gives  up  that,  and  his  services  besides, 
for  a  house  free  of  rates  and  taxes. 

Cur*  adv.  vuli, 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

In  delivering  our  opinion  upon  a  former  case,  in  which 
Hughes  was  the  appellant,  and  the  overseers  of  the  parish 
of  Chatham  the  respondents,  we  laid  down  at  some  length 
the  principle  upon  which  we  thought  the  class  of  cases 
to  which  the  present  appeal  belongs  ought  to  be  de- 
cided (6) :  and  we  drew  the  distinction  between  those 
cases  where  officers  or  servants  in  the  employment  of 
the  government  are  permitted  to  occupy  a  house  belong- 
ing to  the  government,  as  part  remuneration  for  the 
services  to  be  performed,  and  those  in  which  the  places 
of  residence  are  selected  by  the  government,  and  the 
officers  or  servants  are  required  to  occupy  them,  with  a 
view  to  the  more  effectual  performance  of  the  duties  or 

(a)  \^A.^E.  687.  (6)  See  ant^,  p.  7a 
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services  imposed  upon  them.  And  upon  that  occasion  1844. 
we  declared  our  opinion  that  those  officers  or  servants  Domon 
who  fell  within  the  first  description  might  properly  be 
considered  to  occupy  as  tenants,  although  the  residence 
was  allotted  to  them  as  such  officers  and  servants,  and 
although  they  might,  if  such  residence  had  not  been 
allotted  to  them,  have  had  an  additional  allowance  for 
lodging  money;  whilst,  at  the  same  time,  we  stated  that 
the  relation  of  landlord  and  tenant  could  not  be  created 
by  the  appropriation  of  a  particular  house  to  an  officei 
or  servant  as  his  residence,  where  such  appropriation  was 
made  not  with  a  view  to  the  remuneration  of  the  occu- 
pieTj  but  to  the  interest  of  the  employer,  and  the  more 
effectual  performance  of  the  service  required  from  such 
officer  or  servant :  upon  the  same  principle  as  the  coach- 
man who  is  placed  in  rooms  of  his  master  over  the 
stable,  the  gardener  who  is  put  into  a  house  in  the 
garden,  or  the  porter  who  occupies  the  lodge  at  a  park 
gate,  cannot  be  considered  to  occupy  as  tenants,  but  as 
servants  merely,  whose  possession  and  occupation  is 
strictly  and  properly  that  of  their  masters. 

In  deciding,  therefore,  the  present  appeal,  we  have 
only  to  consider  within  which  of  the  two  classes  the 
present  case  ranges  itself. 

It  is  found  by  the  case,  that  the  appellant  is  the  sur- 
geon of  Greenmch  Hospital ;  that  the  house  which  he 
occupies  is  in  the  infirmary ;  and  that  he  occupies  it  as 
such  surgeon.  Now,  the  nature  of  the  office  of  surgeon 
to  the  hospital  is  such,  that  a  residence  in  some  known 
and  certain  dwelling  may  reasonably  be  required  for  the 
due  performance  of  the  duties  of  his  office.  But  it  is 
further  found,  that  he  was  placed  in  it  when  he  was  first 
appomted  (nineteen  years  ago),  and  that  he  has  con-, 
tinued  to  occupy  it  ever  since ;  and  that  it  is  the  house 

VOL.  I.  K 
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1844.  appropriated  to  the  surgeon  for  the  time  being.  And, 
lastly,  it  is  found  by  the  revising  barrister,  that,  by  the 
regulations  established  by  the  Lords  Commissioners  of 
the  Admiralty,  the  officers  of  the  hospital  having  apart- 
ments, are  to  inhabit  those  assigned  to  them,  and  that 
no  exchanges  or  other  appropriations  are  to  be  made 
without  permission. 

The  revising  liarrister,  upon  this  state  of  the  evidence 
before  him,  appears  to  have  come  to  the  conclusion  that 
the  appellant  occupies  this  house^  not  simply  by  permis* 
sion  of  the  government,  and  as  part  of  the  remuneration 
for  his  services  as  surgeon,  but  that  he  is  required  to 
occupy  this  house,  with  a  view  to  the  more  efficient  per- 
formance of  the  duties  of  his  office,  and  consequently 
that  there  was  no  occupation  by  him  in  the  legal  relation 
of  tenant  to  a  landlord.  And,  upon  the  state  of  facts 
so  brought  before  the  revising  barrister  and  set  out 
upon  the  case,  we  cannot  say  he  has  come  to  a  wrong 
conclusion  in  point  of  law. 

One  ground  of  argument  taken  by  the  counsel  for  the 
appellant  was,  that  the  appellant  might,  upon  the  facts 
stated  in  the  case,  be  considered  as  the  aamer.  But  we 
think  the  facts  therein  stated  shew  that  the  Lords  Com- 
missioners of  the  Admiralty  are,  within  the  proper  legal 
sense  of  the  word,  the  owners  of  the  house,  too  clearly 
to  admit  of  an  argument. 

As  we  hold  the  decision  to  be  right,  by  giving  effect 
to  the  first  objection  against  the  appellant's  right  to 
vote,  that  is,  by  holding  there  is  no  occupation  as  tenant, 
it  becomes  unnecessary  to  consider  the  second  objection, 
which  relates  to  the  mode  of  paying  the  occupier^s  rates. 
We  therefore  think  the  decbion  of  the  revising  barrister 
must  be  affirmed. 

Decision  affirmed. 
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HnrroH,  Appellant,    and  The  Town  Clerk  of  November  e. 

Wenloce,  Respondent. 

J/'EATING  moved,  on  the  part  of  the  appellant,  for  The  Court  hH 

a  rule  calling  upon  the  respondent  to  shew  cause  remit  to  the 
why  the  statement  of  facts,  which  had  been  drawn  up  1^^"  uie  case 
and  signed  by  the  revising  barrister  for  the  borough  of  hST  becSuw 
Wefdock.  should  not  be  remitted  to  the  barrister,  in  he  has  omitted 

a  fact  deemed 

order  that  a  certain  fact  might  be  inserted  therein.   The  material  by 

^       ^  one  of  the 

affidavit  in  support  of  the  application  stated,  that  the  parties,  but 

considered  im« 

fact  in  question  bad  been   proved  before  the  revising  material  by  the 
barrister,  and  that  the  appellant  believed  it  to  be  ma-  Snding  upon 
terial;  but  that  the  revising  barrister  had  refused  to  ^clusffeT'"^ 
insert  it,  upon  the  ground  that  it  was,  in  his  judgment, 
immaterial.  Keating  submitted  that  undei:  the  sixty-fifth 
VOL.  I.  L 


124  MICHAELMAS  T£RM, 

1844.  section  of  the  stat.  6  Vict,  c,  18.  the  Court  had  power 
HiMTOK  ^®  remit  the  statement  of  facts  to  the  rerising  barrister, 
in  order  that  the  case  might  be  more  fully  stated. 


T. 

The 
Town  Clerk  of 

WlKLOCK. 


TiNDAL  C.  J.  By  complying  with  this  applicatioD  we 
should  put  ourselves  in  the  place  of  the  revising  bar* 
rister,  and  decide  what  facts  are^  and  what  facts  are  not, 
material;  whereas  the  statute  expressly  requires  us  to  give 
our  judgment  upon  the  statement  of  facts  found  by  him. 
Looking  at  the  forty-second  and  sixty-fifth  sections  of 
the  act,  it  is  quite  clear  that  what  we  are  asked  to  do  is 
beyond  our  jurisdiction.  The  sixty-fifth  section  enacts 
that  no  appeal  or  notice  of  appeal  under  the  act  shall  be 
received  or  allowed  against  any  decision  of  any  revising 
barrister  upon  any  question  of  fact  only ;  and  it  gives 
us  the  power  of  remitting  the  statement  to  the  revising 
barrister  in  those  cases  only  where,  in  the  opinion  of  the 
Court,  the  statement  of  the  matter  of  the  appeal  is  not 
sufficient  to  enable  them  to  give  judgment  in  law.  That 
does  not  appear  to  be  the  case  in  the  present  instance. 
Then,  by  the  forty-second  section,  it  is  provided  that  the 
barrister  shall  state  the  facts  wfiich  in  his  judgment  shall  be 
tnatet'iaL  It  is  perfectly  clear,  therefore,  that  we  cannot 
send  the  case  back  for  the  purpose  which  the  appellant 
suggests. 

Maule  J.  We  have  no  power  of  reviewing  the  judg- 
ment of  the  revising  barrister  upon  the  evidence  given 
before  him,  but  we  are  to  give  our  judgment  upon  the 
facts  which  he  finds,  and  the  conclusions  of  law  derivable 
from  those  facts. 

Rule  refused. 
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Whithobn,  Appellant,  and  Thomas,  Respondent.    November  is. 

THIS  case  came  before  the  Court  upon  an  appeal  The  appellant, 
a  freeman  of 

from  the  decision  of  Henry  Sitter  Keating^  Esq.,  the  borough  of 

the  revising  barrister  for  the  borough  of  Tewkesbury,  resided  with 

The  appellant  claimed  to  have  his  name  inserted  in  family,  and 

the  list  of  freemen  for  the  borough.     He  was  proved  to  J|^™eM  " 


as  a 


be  a  freeman*  and  entitled  to  have  his  name  inserted  in  ^*ne-merchant, 

at  GUfucettetf 

the  list,  if  he  had  resided  within  the  borough,  or  within  ^nor^  ^^an 

seven  miles 

seven  miles  thereof,  within  the  meaning  of  the  statute  from  Tewhes- 

bury.     In 

2  fV.4.  c,  45. ;  and  whether  the  claimant  did  so  reside  order  to  obtain 
or  not,  was  the  question  for  the  opinion  of  the  Court.        borough,  he 

The  claimant  was  a  wine  merchant,   residing  and  J"irerk"for^^e 
carrying  on  his  business  at  Gloucester  (which  is  more  ^j^ied  bed^" 
than  seven  miles   from   the   borough   of  Tea)kesbury\  "^|"  *"^  ■. 
where  he  had  for  many  years  occupied   a  house  (in  a  friend's  house 

at  Tevi^ie^buTy, 

which  he  carried   on  his  business),  and  also  bonding  He  had  the 
vaults  for  the  bulk  of  his  stock.     He  was  a  married  closet,  and 
man,  and  kept  one  domestic  servant  at  his  establishment  niuiry  and  JtJy 
in  Gloucester.     With  the  object  of  qualifying  himself  ^Ine  samples 
to  vote  for  the  borough  of  Tewkesbury^  the  claimant  had,  J?  **\  ^"""8 
since  the  year  1841,  paid  to  Mr.  Sproule^  a  friend  of  his,  »l«pt  in  the 

-  ^     ,         .    .  bedroom 

and  also  agent  for  one  of  the  sitting  members  for  the  tweWe  u'mes, 
borough,  the  sum  of  nine-pence  a  week  for  the  use  of  course  of  the 
a  furnished  bedroom  in  Mr.  Sprouters   house,    situate  jwyj  844  be- 
within  the  borough,  and  also  a  closet  about  six  feet  by  ^^^"^^Jf*" 
three,  without  a  window,  of  which  closet  the  claimant  times;  but  he 

never  took  his 
meals  in  the 

house,  aoept  as  a  guest     Held,  that  the  appellant  had  not  resided  in  Tewkesbury  within 

<he  mcining  of  the  stat  2  IF.  4.  c.  45.  «.  38. 
Hie  dedsioos  of  Election  Committees  of  the  House  of  Commons  will  not  be  regarded 

« ittthoritics  by  tfaia  Court. 

L   2 


1C6  MICHAELMAS  TERM, 

1844.  kept  the  key,  and  between  January  and  Jub)y  1844}  be 
Whithokk  '^^P^  some  wine  samples  in  it.  During  the  same  period 
Thomas.  ^^  ^^^  ^^^P^  ^"^  ^^  bedroom  tweive  times,  and  during 
the  year  ending  Jtiy^  1844,  between  fifteen  and  twenty 
times  (a),  on  the  occasion  of  his  coming  to  Tewkesbury 
on  business ;  but  had  never  taken  his  meals  at 
Mr.  Sproul^s  except  on  some  occasions  when  invited 
to  dine  as  a  friend.  Mr.  Sproide  never  let  lodgings  to 
any  other  person,  and  made  the  above  arrangement 
with  the  claimant  for  the  purpose  of  assisting  him  to 
qualify  as  a  voter  for  the  borough.  The  barrister 
decided  that  the  claimant  had  not  resided  within  the 
borough  of  TeaJcesbury^  within  the  meaning  of  the 
statute  2  W  4.  c.  45.,  so  as  to  entitle  him  to  be  placed 
upon  the  list  of  voters  for  the  said  borough. 

An  appeAl  from  the  decision  of  the  barrister  by  James 
Gorle  was  consolidated  with  the  preceding  appeal. 

Byles  Serjt.  for  the  appellant.  The  revising  barrister 
has  come  to  an  erroneous  conclusion  upon  the  facts 
stated  in  the  case.  Three  points  arise  for  consideration  ; 
first,  the  object;  secondly,  the  nature;  and  thirdly,  the 
degree  of  the  residence.  Now,  in  the  first  place,  sup- 
posing the  nature  and  degree  of  the  residence  to  be  suf^ 
ficient,  it  is  no  objection  that  the  claifnant  took  the 
room  and  closet  for  the  express  purpose  of  qualifyin jr 
himself  as  a  voter.     Rex  v.  Sargent  {b) ;  Col.  Ckaytof's 

(a)  As  the  case  was  originally  drawn  up,  the  statement  was  that  the 
claimant  bad  '*  slept  in  the  bedroom  about  twelve  times,  and  during  the 
year  ending  Jti^^,  1844,  tJbomt  fifteen  to  twenty  timet.**  The  Court  con- 
sidered that  a  more  posiuve  statement  was  necessary,  and  refused  to  per- 
mit alterations  to  be  made  in  the  case  by  content  of  the  parties ;  but  the 
revising  barrister  being  in  Court,  the  case  was  handed  to  him,  and  altered 
indanier  as  above. 

(6)  5  r.  H.  466. 


V. 
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case,  (a)  [Tindal  C.  J.  The  case  last  cited  was  a  deci-  1844. 
sioD  by  a  committee  of  the  House  of  Commons.  You  whithorjT 
may  use  such  decisions,  for  the  reasoning  which  they 
contain,  as  part  of  your  own  argument;  but  they  cannot 
be  received  as  authorities  by  this  Court]  There  are  a 
variety  of  other  cases  collected  in  EUiott  on  Begistra^ 
turn  (6),  which  shew  that  residence  with  the  mere  object 
of  obtaining  a  vote  thereby  is  no  obstacle  to  the  acqui- 
sition of  the  right.  [Tindal  C.  J.  I  suppose  that  will 
be  admitted  on  the  other  side.  Cockbtimj  for  the  re- 
spondent, assented.]  Then,  secondly,  as  to  the  nature 
of  the  residence.  The  facts  stated  would  amount  to 
inhabitancy  within  the  meaning  of  the  statute  13  & 
14  Cor.  2.  r.  12.  ;•  1.  The  result  of  the  cases  decided 
with  reference  to  that  statute  is,  that  a  man's  residence 
is  considered  to  be  the  place  where  he  sleeps  or  lies. 
[Matde  J.  It  is  the  place  where  he  passes  the  night.] 
Bex  V.  Castleton  {c)  and  Bex  v.  Brigkthelmston  {d)  are 
authorities  illustrating  that  position.  [Matde  J.  The 
appellant  claimed  to  vote  as  2l  freeman.  Now,  by  the 
thirty-second  section  of  the  stat.  2  W.  4.  c.  45.,  a  freeman 
cannot  be  registered  unless  he  has  resided  for  six 
calendar  months  next  previous  to  the  last  day  of  July 
within  the  borough.  Do  you  mean  to  contend  that  if 
the  appellant  had  slept  at  Tewkesbury  for  twelve  nights 
next  previous  to  the  last  day  of  Jtdy^  that  would  con- 
stitute a  sufficient  residence  ?]  It  is  found  by  the  case 
that  the  claimant  slept  in  the  bedroom  during  the  year 
ending  July  1844  between  fifteen'  and  twenty  times. 
On  twelve  of  those  occasions  the  time  is  fixed  to 
have   been  between  January  and  July^  and  he  must 

(«)  1  Pedc.  389.  (6)  Page  198.  ct  seq  ,  2d  ed. 

(c)  Burr.  S.  C.  569.  (d)  5  T.  R.  188. 
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1844.        therefore    have    slept   at    Tetokesbury    at    least    four 
yj  times  prior  to  the  31st  day  oi  January.    That  being 

^*  so.  it  may  be  assumed  that  he  had  an  animus  rever-^ 

tendi.  ^Maule  J.  But  the  case  does  not  find  that 
he  had  an  animus  reveriendi.']  It  states,  howeveri  that . 
he  had  entered  into  an  express  contract  with  Mr. 
Sproule  to  pay  him  nine-pence  a  week  for  a  furnished 
bedroom  and  closet,  and  that  he  had  paid  that  sum 
since  1841.  The  claimant  even  kept  the  key  of  the 
closet  The  Court  will  not  presume  fraud.  So  far, 
therefore,  as  the  nature  of  it  is  concerned,  the  residence 
was  sufficient.  Thirdly,  the  degree  .of  the  residence 
was  sufficient.  It  was  not  necessary  that  the  appellant 
should  sleep  at  Tewkesbury  more  than  twelve  nights  in 
the  half  year,  if  he  had  an  animus  revertendu  No  abuse 
can  possibly  arise  from  holding  this  to  be  a  case  of 
residence,  because  a  freeman  cannot  now  exercise  the 
parliamentary  franchise  unless  he  has  been  in  some  way 
connected  with  the  borough  previously  to  the  passing 
of  the  Reform  Act,  {a) 

Cockbum,  for  the  respondent.  The  last  observation 
made  on  the  other  side  is  unfounded.  It  is  a  fact  well 
known  that  very  great  abuses  did  formerly  arise  in  elec- 
tions for  cities  and  boroughs  by  the  introduction  of  the 
non-resident  freemen,  and  one  of  the  principal  objects 
of  the  Reform  Act  was  to  remedy  that  mischief  by  en- 
acting that  no  freeman  should  be  placed  on  the  register 
unless  he  had  resided  within  seven  miles  of  the  borough 
for  the  six  calendar  months  next  previously  to  the  last 
day  of  July  in  each  year.     The  real  question  here  is, 

(a)  Sed  vide  2  fT.  4.  c.  45.  i.  39.,  which  cootinues  Uie  rigbtt  of  frtc- 
men  admitted  in  respect  of  «mli«ir. 
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whether  there  was  a  bcn&Jide^  or  a  colourable  residence.        1844. 
It  is  an  important  fact  in  the  case,  that  the  claimant  is     whitboek 
a  married  man,  having  an  establishment  at  Gloucester.       xhoiias 
IM  tutor i  ibi  damus.    His  residence,  therefore,  was  at 
Gkmceder.    Another  material  feature  in  the  case  is,     ' 
that  Mr.  SproUk^  in  whose  house  the  lodging  was  taken, 
was  agent  for  one  of  the  sitting  members,  and  that  he 
never  let  lodgings  to  any  body  but  the  claimant.    In  Rex 
y.  The  Duke  <^  Richmond  (a),  it  appeared  that  the  de- 
fendant, who  had  been  elected  to  the  o£Bce  of  bailiff  of 
the  borough  of  Seqford^  had  only  hired  lodgings  in  the 
borough,  and  had  resided  there  a  very  few  nights  in  his 
way  to  and  from  the  camps  in  that  neighbourhood,  pre- 
vious to  his  election.     Lord  Kenyon  C.  J.  observed, 
**  Thi»  appears  to  have  been  a  mere  passage  residence ; 
and  our  proceedings  would  be  ridiculous,  if  we  were  to 
decide  that  this  residence  was  sufficient"    In  the  pre- 
sent case  also  there  was  a  mere  passage  residence,  and 
it  might  just  as  well  be  said  that  a  person  who  slept  at 
an  inn  when  business  called  him  to  Teoakesbury  resided 
in  that  borough.     Further,  it  appears  that  the  claimant 
did  nothing  more  than  sleep  at  the  lodging.    Whenever 
he  took  hb  meals  at  the  house  of  Mr.  Sprotde^  it  was  as 
a  guest.     In  Rex  v.  North    Curry  (i),   Bayley  J.,   in 
defining  the  word  **  reside^  says,  *^  1  take  it  that  that 
word,  when  there  is  nothing  to  shew  that  it  is  used  in  a 
more  extensive  sense,  denotes  the  place  where  an  indi- 
vidual eats,  drinks,  and  sleeps,  or  where  his  family  or 
his  servants  eat,  drink,  and  sleep."     The  residence, 
therefore,  in  the  present  case,  was  not  bondjldef  but 
colourable. 

(a)  6  r.  B.  560,  (6)  4  B,  S^  C  959. 
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1844.  Byles  Serjt.,  in  reply.     The  residence  is  not  colour- 

able, unless  there  be  fraud,  and  the  Court  will  act 
uix)n  the  rule  by  which  the  Court  oF  Queen's  Bench  is 
guided  in  special  cases,  and.  will  not  see  fraud,  unless 
where  it  is  directly  stated  to  exist.  Sex  y.  The  Duke  of 
Richmond  (a)  came  before  the  Court  on  affidavits,  and 
was  not  a  final  decision ;  the  question  being  merely 
whether  the  facts  stated  ought  or  ought  not  to  be  sub- 
mitted to  the  consideration  of  a  jury.  There  is  a  wide 
distinction  between  residence  and  domicile.  In  Dr. 
Slon/s  Conflict  qfLavu^  s.  41.,  it  is  said,  **  By  the  term 
*'  domicil,'  in  its  ordinary  acceptation,  is  meant  the 
place  where  a  person  lives  or  has  his  home.  In  this 
sense  the  place  where  a  person  has  his  actual  residence, 
inhabitancy,  or  commorancy,  is  sometimes  called  his 
domicil.  In  a  strict  and  legal  sense,  that  is  properly 
the  domicil  of  a  person  where  he  has  his  true,  fixed, 
permanent  home  and  principal  establishment,  and  to 
which,  whenever  he  is  absent,  he  has  the  intention  of 
returning  [animus  revertendi)/*  (b)  There  is  no  doubt 
but  that  Gloucester  was  the  appellant's  domicile,  but 
it  does  not  follow  as  a  consequence  that  Tewkesbury 
was  hot  his  residence.  He  might  have  two  or  more 
residences. 

TiNDAL  C.  J.  The  question  in  this  case  arises  upon 
the  thirty-second  section  of  the  stat.  2  Tfl  4.  c  45., 
which  provides,  that  in  order  to  entitle  a  person  to  be 
registered  as  a  freeman  of  a  city  or  borough,  he  must 
have  **  resided  for  six  calendar  months  next  previous 
to  the  last  day  of  July  in  such  year  within  such  city 

(a)  6  T.  R.  5G0.  (6)  S«c  alio  wet  43. 


Thomas. 
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or  borough,  or  within  seven  statute  miles  from  the  1844. 
place  where  the  poll  for  such  city  or  borough  shall  whithorh 
heretofore  hav^  been  taken.''  The  question,  then,  is, 
whether,  on  the  facts  which  are  stated  in  this  case,  we 
can  see  enough  to  say  that  the  revising  barrister  has 
done  wrong  in  holding  that  the  appellant  did  not  reside 
within  the  borough  during  the  period  required  by  the 
statute.  It  appears  to  me  that  the  facts  stated  do  not 
shew  that  the  claimant  had  a  bond  fiie  residence  within 
the  borough  of  Teoikesbury*  I  do  not  mean  to  say  that 
the  object  and  motive  of  the  claimant's  residence,  viz. 
that  of  obtaining  n  vote,  can  detract  from  his  legal  right 
to  be  placed  on  the  register,  if  the  facts  shew  that  there 
was  an  actual  residence ;  but  at  the  same  time  the  ques- 
tion will  always  be,  whether  there  is  a  real,  substantial, 
and  bona  fide  case  of  residence  established.  It  must  be 
assumed  that  no  facts  more  favourable  for  the  appellant 
could  be  stated  than  those  which  are  set  out  in  the  case. 
What,  then,  are  the  facts  upon  which  we  are  to  say 
that,  in  point  of  law,  the  appellant  resided  at  Tmkes^ 
hoy?  That  he  had  his  domicile  at  Gloucester  is  beyond 
all  doubt;  and  with  respect  to  his  residence  at  TewkeS'^ 
bury,  the  (acts  stated  are,  that  he  paid  Sprouk  nine-pence 
a  week  Tor  the  use  of  a  furnished  bedroom  in  his  house, 
and  also  a  closet,  without  a  window,  of  which  closet 
tlie  claimant  kept  the  key;  that  between  Jamtary  and 
Jvhf  he  had  kept  some  wine  samples  in  the  closet ;  and 
that  during  the  same  period  he  had  slept  in  the  bed- 
room twelve  times  on  the  occasion  of  his  coming  to 
ToDirsfairy.  Now,  first  of  all,  the  mere  payment  of 
nine-pence  a  week  for  this  room  &c.  would  not  make  a 
residence ;  nor  would  the  occupation  of  the  dark  closet. 
Residence  implies  something  more  than  that.     It  must 
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1K44.        mean  an  actual  occupation  by  the  party,  either  by  his 
~  being  there  himself,  or  by  the  presence  of  his  family  or 

▼.  servants.     There  must  be  an  animus  residendi.     Here 

the  claimant  has  slept  in  the  bedroom  sixteen  times 
during  the  year,  and  nothing  at  all  appears  in  the  case 
about  the  dates  of  the  first  four  nights  of  the  sixteen, 
except  so  far  as  it  is  left  to  inference  that  they  fell  within 
the  first  half  of  the  year  ending  nhUjfy  1844.  It  is  quite 
consistent  with  the  case  that  they  were  the  first  four 
nights  of  that  half  year,  and  that  the  twelve  nights  on 
which  the  appellant  slept  at  Teaikesbury  during  the  last 
half-year  were  the  last  twelve  nights  of  July.  Now,  is 
there  to  be  no  discretion  exercised  by  a  person  adju- 
dicating upon  facts  like  these,  so  that  we  are  to  say  that, 
on  this  dry  state  of  facts,  there  was  what  the  law  calls  a 
residence  by  the  claimant  ?  In  my  opinion  the  revising 
barrister  has  drawn  the  proper  conclusion  from  the 
facts  before  him,  and,  therefore,  I  think  that  his  deci- 
sion must  be  affirmed. 

CoLTMAN  J.  I  am  of  the  sante  opinion.  I  think 
that,  upon  this  statement  of  facts,  we  must  consider  that 
the  appellant  not  only  paid  nine-pence  a  week  to  Mr. 
SprouUf  but  that  he  entered  into  a  contract  with  him ; 
that  contract  being,  that  he  should  sleep  in  this  bed- 
room whenever  he  came  to  Tewkesbury.  But  that  does 
not  necessarily  imply  a  residence  in  Tewkesbury.  It  is 
very  true  that  a  man  may  have  a  residence  in  two  dif- 
ferent places,  but  his  domicile  will  be  where  his  family 
resides,  and  if  he  only  sleeps  occasionally  at  the  second 
place,  the  question  will  always  arise,  whether  such 
second  place  was  taken  ammo  residetuti.  Again,  al- 
though I  agree  that  it  is  perfectly  competent  to  a  person 
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to  take  up  his  residence  in  a  borough  For  the  purpose        1844. 
ofobtiuning  a  vote,  yet,  when  we  find  a  man  doing  so,      WHrrHoaw"" 
it  makes  one  doubt  whether  it  be  done  with  an  animus       _  ^' 

Thomas. 

readmdi  within  the  meaning  of  the  act  of  parliament. 
A  residence  with  such  an  object  would  not  in  any  de- 
gree invalidate  the  vote,  but  the  avowed  purpose  throws 
some  light  upon  the  question  whether  he  does,  or  does 
not,  come  to  the  borough  with  the  intention  of  residing 
there.  I  think,  therefore,  that  the  decision  of  the  re- 
vising barrister  was  right. 

Maule  J.  I  also  think  that  the  barrister  was  right 
in  the  conclusion  which  he  drew  from  the  facts  stated. 
This  is  a  very  clear  case,  and  probably,  but  for  the 
importunity  of  the  appellant,  it  would  not  have  been 
reserved  for  our  consideration.  The  revising  barrister 
has  stated  his  opinion  that  the  claimant  had  not  resided 
within  the  borough  of  Tewkesbury.  I  should  feel  my- 
self bound  by  that  decision,  unless  the  facts  stated  for 
the  opinion  of  the  Court  were  manifestly  inconsistent 
with  the  conclusion  at  which  the  revising  barrister  had 
arrived.  But  this  is  far  from  being  a  case  of  that  de- 
scription ;  because  the  facts  stated,  which  are  of  course 
the  most  favourable  to  the  appellant  that  could  be  stated 
for  the  opinion  of  the  Court,  lead  my  mind  without  any 
difficulty  at  all  to  the  conclusion,  that  the  appellant  had 
iK)t  a  residence  within  the  borough  of  TeaJcesbury, 
** Residence "  is  not  a  technical  term;  it  is  a  word 
adopted  by  the  framers  of  this  act  of  parliament  from 
the  popular  language  of  the  country,  and  is,  therefore, 
to  be  interpreted  in  its  popular  sense.  The  term  ^*  in- 
habitancy," on  the  other  hand,  has  a  technical  meaning 
when  used  in  acts  of  parliament,  but  that  is  not  the 


134  MICHAELMAS  TERM, 

1844..        case  with  the  word  •*  residence."     No  one  but  a  lawyer 
could  doubt,  For  a  moment,  that  in  the  ordinary  accept- 


Thomas. 


Whithoan 

V-  ation  of  the  word,  the  appellant  ^*  resided  "  at  GIou" 

cester,  and  not  at  Tetxikeshvay.  I  do  not  say  that  it  is 
not  possible  that  a  person  who  had  slept  twelve  times  at 
Tewkesbury  within  ft  year  might  have  acquired  a  resi- 
dence there,  but  there  are  facts  in  the  present  case 
which  lead  to  the  opposite  conclusion,  and  especially  the 
circumstance  that  the  claimant's  wife  and  family  resided 
at  Gloucester^  and  that  he  carried  on  his  business  in 
that  city.  It  seems  to  me,  therefore,  that  this  decision 
ought  to  be  affirmed,  and  I  also  think  that  it  ought  to 
be  affirmed  with  costs. 

Erle  J.  I  am  of  the  same  opinion.  The  question 
is,  whether  the  barrister  was  legally  bound,  upon  the 
facts  stated,  to  find  that  the  appellant  had  resided  in 
Tewkesbury  within  the  meaning  of  the  Reform  Act.  I 
say,  within  the  meaning  of  the  Reform  Act,  because 
the  word  '^  resident "  has  been  used  in  different  senses 
in  different  statutes.  I  am  not  aware,  however,  that  the 
facts  here  stated  would  amount  to  a  residence  within  the 
meaning  of  any  act  of  parliament.  The  object  of  the 
Reform  Act  was  to  prevent  those  who  had  a  local  interest 
in  the  borough  from  being  overpowered  by  the  Influx  of 
non-resident  voters.  Now,  referring  to  the  ordinary 
meaning  of  the  word  "  residence,"  it  certainly  in  some 
degree  comprises  the  ideas  attached  to  the  word  *'  home." 
But  would  any  person  say  that  the  alleged  residence  of 
the  appellant  suggested  any  one  of  such  ideas  to  him  ?  It 
does  not  even  appear  that  he  had  the  exclusive  right  to 
the  bedroom.  It  is  stated,  indeed,  that  he  slept  there 
twelve  times  in  the  course  of*six  months;  but  so  he 
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might  bave  done  at  an  inn.     The  fact  of  a  man's  sleep-        1844. 
iog  a  few  nights  at  a  place  by  no  means  constitutes  it  ""wh^hor 
his  residence,  although  I  apprehend  that,  in  order  to       ^  ^* 
constitute  residence,   it  may  not  be  necessary  that  a 
party  should  sleep  in  the  place  at  alL     He  might  him- 
self be  absent  the  whole  six  months,  but  if  his  family 
were  there,  and  he  had  the  intention  of  returning,  he 
might  still  **  reside  "  within  the  meaning  of  this  statute. 
The  only  other  fact  to  which  I  need  advert  is,  that  the 
claimant  bad  the  key  of  a  small  closet,  in  which  he 
kept  some  wine  samples ;  but  taking  this  in  conjunction 
with  the  other    facts  of  the  case,  I  think  that  such 
an  occupation  does  not  make  a  residence. 

CoeUnem  applied  for  the  costs  of  the  appeal. 

TiNDAL  C.  J.     Yes ;  this  being  a  clear  case,  costs 
must  be  granted. 

Decision  affirmed,  with  costs. 
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1844. 


November  18.    Gadsby,  Appellant,  and  Warbubton,  Respondent. 

A  notice  of  ^HIS  was  an  appeal  from  the  decision  of  Bkhard 

^^^^^Mn  Matthems^  Esq.,  one  of  the  revising  barristers  for 

p^^'qLv',  the  southern  division  of  the  county  of  Lancaster. 

Dtddmry,  on  'p|jg  respondent's  name  appeared  on  the  list  of  voters 

the  register  of     •  ^  ■^■^ 

voters  for  the     for  the  Southern  division  of  Lancashire^  and  the  appellant 

township  of 

MancheMiery*      had  sent  to  him,  through  the  post,  a  notice  of  objection 

In  the  reffister 

his  place  of       in  the  following  form : 

abode  was  also 

•;^^  ^  "  ^^  ^^'  Satnuel  Warburtan,  of  Newton^  near  Hyde, 
Dideimry.-     '  Cheshire. 

Held,  Jirsit  a 

sufficient  com-        «  Take  notioe,  that  I  object  to  your  name  being  re- 
the  fonn  pr&.     tained  in  the  Harpurhey  list  of  voters  for  the  southern 
6  Vict.  c.  18.      division  of  the  county  of  Lancaster.    Dated  &c 
stalii Ji^"'         "  Jo^^  Gadsby,  of  Poplar  Grove,  Didsbury,  on  the 
^rWi  to  which  "^eg'^s^e**  of  voters  for  the  township  of  Manchester."" 

the  township 

1^}^^!!^^''^        The  appellant's  name  was  on  the  register  of  voters 
Secondiyt        for  the  township  of  Manchester,  and  his  place  of  abode 

that  the  de- 

scripUon  in  the  was  there   Stated   to  be   ^^  Poplar   Grove,    DidsburyJ* 

notice  of  the         _,,  ...         .  iiii  •  p    t  •       •  ■ 

objector's  place  The  revismg  barrister  held  the  notice  of  objection  to  be 
not  require  the  insufficient.  Considering  that  something  ought  to  have 
county"orlam  ^^"  added  to  the  description  of  the  objector's  place 
town  in  or         ^f  ^bode,   as   "  Lancashire "   or  «  near   Manchester  '* 

near  which  ^ 

'^^*^'****%SI*     {Didsbury  being  a   few   miles  only   from  Matichester, 

bury  being 
itself  a  township. 

Thirdly^  that  the  objector  was  right  in  describing  his  place  of  abode  aa  it  appeared  on 
the  register  of  Toters. 

SemNe,  per  Maute  J.,  that  it  is  not  necessary  that  an  objector  should  also  state  the  place 
of  abode  to  which  he  may  have  removed  since  the  register  of  Toters  waa  made  up. 

SemUe,  per  Erie  J.,  that  a  notice  of  objection  would  be  bad,  if  it  appeared  that  an  im- 
proper description  of  the  objector's  place  of  abode  had  been  purposely  inserted  in  the  re- 
gister. 

In  arguing  an  appeal,  only  one  counsel  on  each  side  can  be  heard. 
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and  a  township  within  the  polling  district  of  Mahchester)^        1844. 
or  the  like,  as  the  case  might  be ;  and  he  retained  the       Z 
respondent's  name  on  the  list  without  callinir  upon  him  ^* 

to  prove  his  qualification. 


Cockbum  (with  whom  was  Kinglake  Serjt.),  for  the  ap- 
pellaoL     The  decision  of  the  revising   barrister   was 
wrong,  and  the  name  of  the  respondent,  therefore,  ought 
to  be  expunged  from  the  list  of  voters.     Two  questions 
arise  for  the  consideration  of  the  court;  first,  was  the 
description  of  the  objector's  place  of  abode,  as  stated  in 
die  notice  of  objection,  sufiicient?  and,  secondly,  was  it 
rendered  so  in  consequence  of  the  description  being  the 
same  as  that  which  appeared  in  the  register  ?    It  is  sub- 
mitted, in  the  first  place,  that  the  description  given  in 
die  notice   of  objection   was  sufficient  in  itself.     The 
object  of  the  stat.  6  Vict.  c.  18.  was  to  identify  the  party 
otjecting,  and  to  enable  the  individual   against  whom 
the  objection  is  directed  to  ascertain  who  the  objector 
is.    The  form  given  in  Schedule  (A)  No.  5.  of  that  act 
has  been  literally  followed,  with  one  exception,  viz.  the 
objector,  instead  of  saying  that  he  is  on  the  register  of 
voters  for  a  parish^  states  that  he  is  on  the  register  of 
voters  for  the  township  of  Manchester.     But  the  term 
^  township  "  is  as  well  known  in  law  as  the  description 
of  a  district,  as  the  term  "  parish,"  and  the  respondent 
might  easily  have  discovered  that  Didsbury  was  within 
the  polling  district  of  Manchester^  by  a  reference  to  the 
Ibt  of  voters  for  that  township.     Secondly,  the  notice  of 
objection,  even  if  insufficient  in  itself,  was  made  good 
by  the  objector's  place  of  abode  being  described  in  it 
exactly  as  it  was  described  in  the  register  of  voters. 
The  intention   of  the  stat.  6  Vict.  c.  18.  s.  7.   was  to 
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1844.        point  out  the  objector,  so  that  the  party  objected  to 

Gamby       might  ascertain  whether  he  was  a  person  entitled  to 

Warburtom     ^^^^  All  objection,  and  therefore  the  objector's  place  of 

abode  must  be  described,  in  the  notice  of  objection,  as  it 

appears  on  the  list  of  voters. 

ISnglake  Seijt.  applied  to  be  heard  on  the  same  side. 

TiNDAL  C.  J.  By  the  sixtieth  section  of  the  stat  6 
Vict.  c.  18.  these  appeals  are  to  be  heard  and  deter- 
mined according  to  the  ordinary  practice  of  the  Court 
with  respect  to  special  cases.  We  can,  therefore,  hear 
only  one  counsel  on  each  side. 

Cardwell^  for  the  respondent.  The  quesdon  which 
really  arises  for  the  consideration  of  the  court  has  not 
been  accurately  stated  on  the  other  side*  The  bar- 
rister has  found,  as  a  fact,  that  the  notice  is  insufficient, 
and  the  point  to  be  determined  is,  whether  there  is  any 
thing  to  show  that  he  was  bound  in  law  to  consider  it 
sufficient*  'The  respondent  resided  in  tlie  county  of 
Chester^  and  for  any  thing  that  appears  there  may  be 
two  or  three  places  known  by  the  name  of  Didsbu/y* 
The  respondent,  therefore,  was  entitled  to  more  precise 
information  relative  to  the  objector's  place  of  abode, 
and  he  had,  at  any  rate,  a  right  to  know  whether  the 
Didsbury  referred  to  by  the  appellant  was  in  Lancashire 
or  not.  [Maule  J.  T)]ere  might  be  a  Didsbury  in  the 
United  States.]  There  might  very  well  be  a  Didsbury 
in  Cornwall  or  in  Sussex.  The  notice  of  objection, 
therefore,  was  properly  found  by  the  revising  barrister 
to  be  in  itself  insufficient  As  to  the  second  point 
which  has  been  raised,  the  act  of  parliament  requires  a 


y. 
Waebdetok. 
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sutenient  of  the  actual  place  of  abode  of  the  party  ob-  1844. 
jecting^  and  not  his  place  of  abode  as  it  appears  on  the  Gamwt 
register.  He  may  have  put  upon  the  register  an  er- 
roneous description  of  his  place  of  abode,  or  he  may 
have  changed  his  residence  since  the  register  was 
made  out. 

Cactbum  replied. 

TiNOAL  C.  J.  I  think  the  test  to  which  the  sufficiency 
of  this  notice  of  objection  is  to  be  brought  is  to  lay  it  by 
the  side  of  the  form  which  is  given  in  Schedule  (A) 
No.  5.  of  the  Stat.  6  Vid.  c.  18.,  and  see  whether  it 
does,  or  does  not,  agree  with  the  form  there  given. 
Now,  when  we  look  at  this  notice,  it  corresponds  ex- 
actly with  the  form  in  the  schedule,  except  in  the  sub- 
stitution of  the  word  ^  township  **  for  <^  parish ;  "  but 
that  is  not  a  variance  from  the  form  given  by  the  act, 
because  the  seventh  section  provides  that  the  notice 
shall  be  in  that  form,  or  to  the  like  effect;  and  if  the 
regbter  is  made  out  for  a  township,  it  is  necessary  for 

the  party  objecting  to  say  that  he  is  on   the   register 

* 

of  voters  for  that  township.  It  is  a  strict  compliance 
with  the  form,  therefore,  for  the  appellant  to  say  that 
he  b  on  the  register  of  voters  for  the  township  of  MaU" 
Chester.  I  think  also  that  the  form  has  been  sufficiently 
complied  with  by  the  description  given  of  the  place  of 
abode,  and  that  the  notice  properly  inserted  the  same 
description  of  the  place  of  abode  as  that  which  appeared 
on  the  register.  A  place  of  abode  is  not  necessarily  a 
parish ;  Com*  Dig.,  tit.  Abatement.  (F.  25.)  But  the 
objecUon  to  the  notice  is,  that  there  may  be  two  or  more 
places  called  Didsbury^  and  that  in  order  to  identify  the 

VOL.  I.  M 


Wakbuetok. 


UO  MICHAELMAS  TERM, 

1844.  appellant's  place  of  abode,  the  words  "  I/incashire^* 
Gadmy  ^^  "near  Manchester**  should  have  been  added.  I 
think,  however,  it  should  have  been  found  as  a  fact  in 
the  case  that  there  was  any  other  Didsbwy  than  that 
^'  near  Manchesier^  and  then  ground  would  have  been 
laid  for  shewing  that  practical  inconvenience  might  have 
followed  from  the  omission  of  those  words*  The  object 
^  of  the  act  seems  to  have  been  that  the  name  and  place 
of  abode  of  the  party  objecting  should  be  stated  in  the 
notice  as  it  appears  in  the  register  of  voters  for  the 
county,  because  that  is  the  place  to  which  the  party  ob- 
jected to  would  look  for  the  necessary  information. 
That  has  been  done  in  the  present  case,  and  therefore 
I  think  that  the  notice  of  objection  is  good,  and  that  the 
decision  of  the  revising  barrister  must  be  reversed. 

CoLTMAN  J.  It  is  quite  clear  that  the  respondent 
had,  in  the  present  case,  abundant  means  of  identifying 
the  party  objecting.  The  christian  name  and  place  of 
residence  described  in  the  notice  of  objection  are  the 
same  as  those  which  appear  opposite  the  name  of 
Gadsln^9  in  the  register  of  voters  for  the  township  of 
Manchester^  and  there  was  hardly  a  possibilty  of  in- 
convenience to  the  party  objected  to.  The  notice  is, 
therefore,  sufficient 

'Maule  J.  I  also  think  that  this  decision  must  be  re- 
versed. It  appears  to  me,  that  although  the  barrister  has 
found  that  the  notice  was  not  sufficient,  it  is  yet  a  matter 
of  law  whether  the  facts  which  he  has  stated  for  the 
opinion  of  this  Court  warrant  the  conclusion  at  which 
he  has  arrived ;  and  I  agree  with  the  rest  of  the  Court 
in  thinking  that  his  decision  was  wrong.     The  statute 
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requires  the  notice  of  objection  to  be  given  in  the  form  1844. 
No.  5.  Schedule  (A).  The  place  of  abode,  which  is  qajmwy 
placed  within  brackets,  seems  to  me  to  mean  the  place  ^- 

of  abode  as  stated  in  the  register*  The  main  point  for 
the  party  receiving  a  notice  of  objection,  is  to  ascertain 
whether  the  party  objecting  has  a  right  to  object,  and 
by  looking  at  the  list  of  voters  it  can  soon  be  deter- 
roioed  whether  the  party  whose  name  appears  on  the 
regisler  ia  really  the  same  as  the  individual  sending  the 
notice  of  objection.  I  cannot,  therefore,  doubt  that,  in 
the  notice  of  objection,  it  is  necessary  that  the  place  of 
abode  of  the  objector  should  be  that  which  appears  in 
die  list  of  voters.  It  is  not  necessary  to  decide  whe- 
ther, in  the  event  of  a  change  of  residence  since  the 
r^;ister  was  made  up,  the  objector  should  also  insert 
bis  last  place  of  abode  in  the  notice  of  objection,  but  I 
incline  to  think  it  would  not  be  necessary.  The  lan- 
guage used  in  the  form,  following  the  signature  of  the 
party  objecting,  is  **  of"  such  a  place ;  and  it  goes  on 
to  say,  **  on  the  register  of  voters  for  ^  &c.  Now,  the 
particle  *^  of*  is  more  fitly  introductory  of  the  place  of 
abode  as  descriptive  of  the  person  who  writes,  than  of 
the  place  from  which  a  letter  is  sent  If  a  person  in- 
tended to  have  a  notice  sent  to  him,  or  to  have  a  letter 
answered,  he  would  date  his  letter  ^^  Palace  Yard^*  and 
not  append  to  his  signature  ^^  ^Palace  Yard."  In  the 
form.  No.  4.  Schedule  (A.),  where  the  notice  of  objec- 
tion is  to  be  given  to  the  overseers,  the  word  ^^of" 
does  not  precede  the  place  of  abode  of  the  party  ob« 
jecting.  Upon  these  grounds,  I  think  that  the  revising 
barrister  was  wrong,  and  consequently  that  the  name  of 
the  respondent  must  be  struck  out  of  the  list  of  voters. 
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Gadsbt 
Warbu^tow. 


Erle  J.  It  appears  to  me  also,  that  the  decision  of 
the  revising  barrister  was  wrong.  The  first  question  is, 
whether  the  description  of  a  party  as  **of**  a  place 
which  is  found  in  the  case  to  be  a  township,  is  sufficient 
I  am  not  aware  of  any  necessity  in  law  for  adding  to 
such  a  description  the  name  of  the  county  in  which  the 
township  is  situate,  or  that  of  any  large  neighbouring 
town.  Upon  the  second  point,  it  seems  to  me  that  the 
place  of  abode  intended  by  the  form  given  in  Sche- 
dule (A.)  No.  5,  is  the  place  of  abode  which  appears  in 
the  list  of  voters  for  the  county.  The  whole  object  of 
the  form  is  to  identify  the  objector,  and  if  he  had  pur- 
posely put  on  the  register  an  improper  description  of 
his  place  of  abode,  I  should  be  inclined  to  think  that 
the  notice  of  objection  would  be  bad. 

Decision  reversed. 


Naoember  IB.    Gadsby,  Appellant,  End  Barrow,  Respondent. 


To  entitle  an 
occupying 
tenant  to  vote 
for  knights  of 
the  shire, 
under  stat. 
2  IT.  4.  c  45. 
<•  20.,  he  must 
be  liable  to  a 
single  yearly 
rent  of  not  lesa 
than  502.,  pay- 
able in  respect 
of  lands  held 
under  one 
Undlord. 


A  T  a  Court  held  before  Richard  Matthews^  Esquire, 
one  of  the  barristers  appointed  to  revise  the  lists 
of  voters  for  the  southern  division  of  the  county  of 
Lancaster^  the  respondent's  name  appeared  on  the  list 
of  persons  claiming  to  be  entitled  to  vote  in  the  elec- 
tion of  any  knight  of  the  ^shire  for  that  division  of  the 
county.  The  respondent  was  objected  to  by  the  appel- 
lant. The  qualification  in  respect  of  which  the  re* 
spondent  claimed  to  be  entitled  to  vote  was  described 
as  an  **  occupation  of  land  and  buildings  at  a  rental 
of  50/.  and  upwards."  It  appeared  that  the  respondent 
occupied  the  land  and  buildings  in  question,  for  wliicli 


T. 

Barrow. 
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be  paid  5^  a  year,  under  two  different  landlords,  to  ]  844. 
one  of  whom  he  paid  a  rental  of  SSL  per  annum,  and  gadmt 
to  the  other  a  rental  of  202.  per  annum.  It  was  con- 
tended, on  behalf  of  the  appellant,  that  the  occupation 
of  the  respondent  not  amounting  to  a  yearly  rental  of 
5(^  to  any  one  landlord,  he  could  not  unite  the  two 
occopations  and  rentals,  so  as  to  qualify  him  to  vote  as 
an  occupying  tenant  of  lands  or  tenements  for  which 
he  was  bondjide  liable  to  a  yearly  rent  of  not  less  than 
502.  The  revising  barrister  was  of  opinion  that  the 
respondent  had  made  out  a  sufficient  qualification,  and 
accordingly  retained  his  name  on  the  list  of  voters, 

Cockbum  (Kinglake  Serjt.  with  him),  for  ihe  appel- 
lant The  question  in  this  case  arises  upon  the  construc- 
tion of  the  twentieth  section  of  the  stat.  2  W.  4.  c.  45. 
That  section  enacts,  *^  That  every  male  person  of  full 
age,  and  not  subject  to  any  legal  incapacity,  who  shall 
be  entitled,  either  as  lessee  or  assignee,  to  any  lands  or 
tenements,  whether  of  freehold  or  of  any  other  tenure 
whatever,  for  the  unexpired  residue,  whatever  it  may 
be,  of  any  term  originally  created  for  a  period  of  not 
less  than  sixty  years,  (Whether  determinable  on  a  life  or 
lives,  or  not)  of  the  clear  yearly  value  of  not  less  than 
IM.  over  and  above  all  rents  and  charges  payable  out 
of,  or  in  respect  of  the  same,  or  for  the  unexpired 
residue,  whatever  it  may  be,  of  any  term  originally 
created  for  a  period  of  not  less  than  twenty  years, 
(whether  determinable  on  a  life  or  lives,  or  not,)  of  the 
clear  yearly  value  of  not  less  than  50/.  over  and  above 
all  rents  and  charges  payable  out  of,  or  in  respect 
of  the  same,  or  who  shall  occupy  as  tenant  any  lands  or 
tenements  for  which  he  shall  be  bona  fide  liable  to  a 
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1844.       yearly  rent  of  not  less  than  50/.  shall  be  entitled  to  vote 
Gadmy       ^"  ^^^  election  of  a  knight  or  knights  of  the  shire  to 
serve  in  any  future  parliament  for  the  county,  or  for 
the  ridittg,  parts,  or  division  of  the  county,  in  which  such 
lands  or  tenements  shall  be  respectively  situate.'*     The 
Court  will  have  to  determine  whether  the  words  in  the 
third  branch  of  this  section  extend  to  tenants  occupying 
lands  at  a  yearly  rent  of  not  less  than  50A,  but  not  oc- 
cupying them  under  the  same  landlord*     It  is  submitted 
that  they  do  not.     If  the  amount  for  which  the  tenant 
is  liable   is  made  up  of  different  rents,    he  does   not 
occupy  at  a  yearly  rent  of  not  less  than  50/.     In  the 
twenty-seventh  section  of  the  Reform  Act,  it  is  required 
that  land  which  may  be  united  with  a  building  in  order 
to  make  up  the  necessary  qualification  under  that  sec- 
tion   shall  be  held  by  the  tenant   **  under  the  same 
landlord,"  which  shews  the  importance  attached  in  this 
act  of  parliament  to  such  a  holding.     In  the  same  se^c- 
Uon,  it  is  to  be  observed,  the  legislature  speaks  of  *'  any 
house"  &c.  in  the  singular  number,  and  therefore,  under 
the  corresponding  section  of  the  Irish  Reform  Act  (a), 
it  has  been  held  that  a  party  claiming  to  register  cannot 
join  a  house  and  another  building  together  to  make  up 
the  qualification.     In  Sweetman*s  Case  (6)  the  notice  of 
registry  was  out  of  a    '^  counting-house  and    stores." 
The  counting-house  alone  was  not  worth  10^  yearly, 
but  the  counting-house  and  stores  together  were  worth 
much   more  than  that  amount.      It  was  held   by   the 
majority  of  the  judges,  that  the  claimant  was  not  enti- 
tled to  register  as  a  householder,  as  he  could  not  unite 
the  stores  with  the  counting-house.     It  is  submitted, 

(a)  2  &  S  W,  4.  c.  88.  «.  7.  (b)  Jtcodt's  R.  C.  27. 
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therefore,  that  when  the  legislature  conferred,  for  the  1844. 
first  time,  upon  the  cUsses  of  persons  pointed  out  by  GxDnv 
the  twentieth  and  twenty-seventh  sections  of  the  Reform 
Act,  die  county  and  borough  franchises,  and  in  doing 
80^  used  the  words  a  yearly  rent,  iiot  /entSj  and  house, 
not  houses,  it  must  have  beeQ  intended  that  two  separate 
holdings  should  not  b^  Jomed  together  in  order  to  make 
op  the  requisite  vidue. 

CardmeUf  contra.  Both  the  words  and  the  spirit  of 
the  act  are  in  conformity  with  the  decision  of  the  re- 
vising  barrister.  The  meaning  of  the  20th  section  of 
the  Reform  Act,  looking  merely  at  the  words  of  the 
clause,  is,  that  to  entide  an  occupying  tenant  to  a  vote 
for  the  county,  he  must  hold  lands  for  which  he  pays 
ML  as  rent*  But,  upon  an  examination  of  the  Ian« 
gaage  used  in  the  27th  section,  it  appears  much  more 
dearly  that  such  must  have  been  the  intention  of  the 
act  of  parliament  In  that  section  are  the  words 
^  Doder  the  same  landlord,"  and  the  omission  of  those 
words  in  the  20th  section  sufficiently  indicate  the  dis- 
tinction which  was  intended  to  be  made  between  the 
conditions  on  which  the  county  and  the  borough  fran- 
chises were  to  be  acquired.  Analogous  cases  have  been 
decided  under  the  Poor  Law  Acts.  In  Bex  v.  Tad- 
caster  (a),  the  pauper  had  taken  and  paid  rent  for  two 
buildings,  neither  of  which  was  rented  at  10/.,  though 
the  amount  of  rent  paid  for  both  exceeded  that  sum. 
The  buildings  were  held  by  the  pauper  as  tenant  to  two 
different  landlords,  and  the  Court  of  Queen's  Bench 
decided  that  he  thereby  gained  a  settlement  by  renting 

(a)  AB.^Ad.  70S. 
M  4 
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1844.  a  tenement  under  the  stat  6  G.  4.  c.  57.9  which,  like  the 
•  Oambt  ~  statute  now  under  consideration,  speaks  of  rent  in  the 
singular  number.  Sex  v.  North  CoUingkam  (a),  which 
was  decided  upon  the  statute  of  59  G.  S«  c.  50.,  had 
previously  determined  the  same  point*^  The  statute 
.2  fF.  4.  c.  45.,  being  an  enfranchising  act,  ought  to 
receive  a  liberal  construction,  and  therefore  the  re- 
spondent, paying  upwards  of  50/.  a  year  as  rent,  is 
entitled  to  a  vote  for  the  county. 

Cockbum,  in  reply,  referred  to  Sex  v.  WooUon  (6),  and 
Sex  v.  Tonbridge.  {c) 

TiNDAL  C.J.  The  question  to  be  decided  in  this 
case  arises  upon  the  proper  construction  to  be  given  to 
the  latter  part  of  the  20th  section  of  the  stat  2  W.  4. 
c,  45.  It  is  to  be  observed,  that  this  section  gives,  for 
the  first  time,  a  new  right  of  voting  in,  three  different 
instances,  for  it  is  well  known  that  before  the  Reform 
Act  passed,  no  person  with  less  than  a  freehold  interest 
was  qualified  to  vote  at  elections  for  a  knight  of  the 
shire.  The  right  now  under  consideration  is  given  by 
this  section,  amongst  others,  to  every  person  ^^  who 
shall  occupy,  as  tenant,  any  lands  or  tenements  for 
which  he  shall  be  bonajide  liable  to  a  yearly  rent  of  not 
less  than  50/."  Looking  at  these  words,  I  think  the 
sense  of  them  is,  not  only  in  grammatical,  but  in  legal 
construction,  that  the  party,  in  order  to  obtain  a  right 
to  vote,  shall  be  liable  to  a  sif^le  rent  of  not  less  than 
50/.  a  year.  If  the  statute  had  intended  that  this 
amount  should  be  made  up,  if  necessary,  of  divers 
rents,  it  would  have  been  just  as  easy  to  have  said,  *^  a 

(a)  I  B.^  a  578.  (b)  I  A.^  E.  336. 

(c)  6B.^  a  88. 
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yearly  rent  or  rents  of  not  less  than  50/."  In  further*  1844. 
ance  of  thb  being  the  true  construction  of  the  words  of  gadmt 
the  act,  see  how  the  same  section  confers  the  right  of 
voting  in  the  two  other  cases.  In  the  first  place,  the 
right  is  given  to  any  person  entitled  as  lessee  or  assignee 
to  the  unexpired  residue  of  any  term  originally  created 
for  60  years,  if  of  the  value  of  lOL  In  that  case  there 
could  be  no  doubt  that  the  value  might  be  made  up  of 
several  houses  of  smaller  value  than  10/.,  if  comprised 
in  one  lease  (a),  because  term  is  the  expression  used ; 
bat  it  is  equally  clear  that  the  act  never  intended  to 
confer  the  franchise  in  respect  of  two  or  more  terms^ 
each  of  less  value  than  10/L,  though  their  aggregate 
value  might  reach  that  amount.  So  in  the  next  in- 
stance ;  where  a  person  is  possessed  of  the  unexpired 
residue  of  a  term  originally  created  for  not  less  than 
20  years,  if  of  the  value  of  50/.,  he  is  entided  to  a  vote. 
There,  again,  you  have  the  description  of  a  person  who 
is  to  have  a  right  to  vote  in  respect  of  a  single  term. 
Then,  when  we  come  to  the  case  of  a  party  occupying 
lands  as  a  tenant,  there  seems  to  be  no  reason  why  the 
legislature  should  have  contemplated  any  other  tenure 
than  that  of  a  tenant  holding  under  one  landlord. 
Taking,  therefore,  the  words  of  the  clause  by  them- 
selves, I  think  they  must  mean  to  confer  the  right  of 
voting  in  respect  of  a  liability  to  a  single  rent  of  not 
less  than  50/.  And  when  we  come  to  look  at  the  words 
of  the  27th  section  of  the  statute,  it  seems  to  me  that 
they  rather  support  the  view  which  I  take  of  the  20th 
section.  In  the  27th  clause  of  the  act,  no  mention  is 
made  of  rent.     The  words  of  that  section  give  the  right 

(a)  See  Wdtb  v.  The  Oveneen  of  Birmingham^  antd,  p.  18. 
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1844.  of  voting  for  cities  and .  boroughs  to  any  person  who 
GADsiir  *^^'^  occupy,  as  owner  or  tenant,  "  any  house,  ware- 
house, counting-house,  shop,  or  other  building,  being, 
either  separately,  or  jointly  with  any  land  within  such 
city,  borough,  or  place,  occupied  therewith  by  him 
as  owner,  or  occupied  therewith  by  him  as  tenant 
under  the  same  landhrdj  o(  the  clear  yearly  value 
of  not  less  than  10/."  In  that  section  it  might  be 
necessary  to  specify,  that  when  land  was  held  with  any 
building,  and  the  value  of  each  was  added  up  to  make 
the  requisite  yearly  value  of  10^,  they  should  be  held 
by  the  occupier,  not  being  the  owner,  as  tenant  under 
the  same  landlord ;  otherwise  a  person  would  have 
been  allowed  to  add  together  the  vcdues  of  premises 
held  by  him  of  different  landlords.  But  the  words  in 
the  20th  section  are  '*  a  yearly  r^n/,"  and  therefore  it 
was  unnecessary  to  say  that  the  party  mitst  occupy  the 
lands,  in  respect  of  which  he  might  be  liable  to  that 
rent,  as  tenant  under  the  same  landlord.  It  is  to  be 
observed,  too,  that  the  stat.  6  Vict*  c.  18.  5.  73.,  recites 
the  20th  section  of  the  Reform  Act,  and  makes  some 
new  enactments,  extending  the  rights  of  50/.  occupiers, 
and  I  think  it  may  be  reasonably  inferred  that  if  it  had 
been  the  intention  of  the  legislature  to  alter  the  former 
act  in  respect  of  the  tenant's  liability  to  one  yearly  rent, 
that  alteration  would  have  been  made  when  the  statute 
of  Victoria  passed.  That  statute  does  provide  for  cases 
of  successive  occupation,  and  of  joint  occupation  by 
several  tenants,  still  observing,  however,  the  singular 
number,  by  speaking  of  '^  a  yearly  rent/*  Upon  these 
grounds  I  am  of  opinion  that  the  respondent  was  not 
entided  to  vote,  and,  therefore,  that  the  decision  of  the 
revising  barrister  was  wrong. 
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CoLTHAN  J.    The  20th  section  of  the  stat  2  fr.4.         1844. 
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c.  45.,  speaks  of  "  a  yearly  rent  of  not  less  than  50/."  Gambt 
Now,  if  a  party  occupies  two  sets  of  premises  under 
two  landlords,  one  set  of  premises  at  a  rent  of  40/., 
and  the  other  at  a  rent  of  10/.,  he  cannot  be  said  to 
occupy  any  premises  at  "  a  yearly  rent "  of  50/.  We 
must  follow  the  clear  meaning  of  the  words  used,  unless 
there  be  something  in  the  act  which  shews  that  the  legis- 
lature had  a  different  intention  to  that  whfch  they  have 
expressed,  and  I  do  not  see  any  thing  either  in  the 
section  itself,  or  in  the  rest  of  the  act,  which  leads  me 
to  suppose  that  an  occupation  under  two  different  land- 
lords  was  intended.  It  may  well  be  that  the  legislature 
did  not  think  it  desirable  that  a  party  should  be  sub- 
jected to  the  torture  of  deciding  on  the  conflicting 
claims  of  two  different  landlords,  when  it  might  be  doubt- 
ful to  which  of  them  he  owed  his  allegiance.  I  am  of 
opinion,  therefore,  that  the  respondent  is  not  entitled  to 
have  his  name  retained  in  the  list  of  voters. 

Maule  J.    I  also  think  that  the  party  is  not  entitled 

to  vote,  be   not  being  a  person  occupying  lands   for 

which  he  was  liable  to  a  yearly  rent  of  not  less  than 

SOL,  within  the  words  of  the  20th  section  of  the  Reform 

Act    The  respondent  occupied  two  portions  of  land, 

for  one  of  which  he  was  liable  to  a  rent  of  35/.  a  year, 

and  for  the  other  to  another  yearly  rent  of  iOL     There 

was,  therefore,  no  portion  of  land  occupied  by  him  for 

which  he  was  liable  to  a  rent  of  50/.     But,  if  a  party 

takes  land  at  50/.  a  year,  he  is  liable  to  pay  that  rent 

for  every  inch  of  the  ground  so  taken.     It  appears  to 

me  that  the  claim  of  tlie  respondent  clearly  falls  without 

the  words  of  the  clause;  and  as  the  words  are  very 
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1844.  precise,  we  are  bouD'd  to  abide  by  them.  It  is  to  be 
observed  that  this  is  the  only  clause  in  this  act  of 
parliament,  or  in  any  act  oF  parliament  that  I  know  of, 
which  confers  a  franchise  in  respect  of  a  liability  to  pay 
rent.  It  does  not  confer  the  right  to  vote  in  respect  of 
the  value  of  the  lands  occupied,  nor  in  respect  of  the 
payment  of  the  rent.  When  the  foundation  of  the  right 
is  of  so  peculiar  a  nature,  one  can  hardly  deal  with  it  in 
the  same  manner  as  one  would  do  in  construing  other 
rights  which  are  conferred  in  the  ordinary  way.  When 
the  value  of  the  land  is  the  criterion  of  the  right  to 
vote,  the  presumption  would  be,  unless  the  words  of  the 
act  required  a  different  construction,  that  the  values  of 
different  lands  might  be  added  together,  but  when  the 
vote  depends  on  a  liability  to  pay  a  rent  of  50/.,  there  is 
nothing  to  shew  that  the  adding  together  of  different 

« 

smaller  rents  is  within  the  meaning  of  the  legislature. 
I  therefore  think  that  the  respondent's  vote  was  im* 
properly  allowed  by  the  revising  barrister. 

Erle  J.  It  appears  to  me  that  it  was  intended  by 
the  twentieth  section  of  stat.  2  W,  4.  c.  45.  to  give  a 
qualification  to  vote  for  counties  in  respect  of  leasehold 
property  in  three  instances ;  first,  to  termors  for  sixty 
years,  when  the  yearly  value  of  the  premises  b  10/.; 
secondly,  to  termors  for  twenty  years,  when  the  pre- 
mises are  of  the  yearly  value  of  50/. ;  and,  thirdly,  to 
tenants  from  year  to  year,  at  a  yearly  rent  of  50/.  It 
seems  to  me  that,  under  the  terms  of  this  section,  no 
person  could  qualify  as  an  occupying  tenant,  unless  he 
held  lands  under  one  tenancy  at  one  rent.  This  view  of 
the  case  is  fortified  by  a  reference  to  the  twenty-seventh 
section,  where  the  word  *^  rent "  is  not  used,  but  where 
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the  words  **  under  the  same  landlord  "  shew  that  it  was 
intended  to  confer  the  right  of  voting  in  respect  of  one 
tenancy.  With  respect  to  the  poor  law  statutes,  their 
whole  tenor  seems  to  shew  that  the  legislature  intended 
that  a  party,  in  order  to  acquire  a  settlement  by  occupy- 
ing a  tenement,  should  have  sufficient  credit  for  the 
taking  of  a  tenement  of  the  value  of  10/. ;  and,  therefore, 
whether  he  occupied  under  one,  or  two  landlords,  is  not 
material.  But  the  analogy  from  the  decisions  upon  the 
conduction  of  these  statutes  is  not  very  cedent  in  the 
present  case. 

Decision  reversed. 


1844. 


Gadsbt 
Barrow. 


Cuming,  Appellant,  and  Toms,  Respondent.       November  is. 


nr^HlS  was  a  consolidated  appeal  from  the  decision  of 
James  Lancaster  lAicena^  Esq.,  the  revising  barrister 
for  the  borough  of  Totnes,  who  stated  the  following 
case  for  the  opinion  of  the  Court. 

Francis  Brooking  Cumingj  of  Fore  Street^  in  the  list 
of  voters  for  the  parish  of  ToineSj  in  the  borough  of  7b/- 
fies,  objected  to  the  name  of  Francis  Coaker  being  re- 
tained on  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  said  borough.  A  paper- 
writing  (a)  purporting  to  be  a  duplicate  of  the  notice  of 
objection,  stamped  at  the  post-office  on  the  21st  day  of 
Afigust  last,  was  produced  before  the  revising  barrister. 
The  said  paper  had  been  signed  by  the  objector,  and 
compared  by  him  with  the  original  notice,  and  both 

(a)  Thii  was  the  duplicate  itself,  which  was  airaezed  to  the  case,  and 
bora  the  poat-offlce  stamp,  «  Totnet^  Slst  Auguat  1844." 


The  produc* 
tion  by  the 
objector  him- 
self  of  a 
stamped  du- 
plicate notice 
of  objection,  is 
sufficient, 
under  the  stat. 
6  Vict,  c  18. 
<•  100.,  though 
the  notice  was 
posted  by  an 
agent 
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1844.  were  addressed  to  the  voter  at  his  place  of  abode  as  de- 
CoMiKo  scribed  in  the  said  list,  and  both  were  delivered  by  the 
objector  to  James  Bosson  Taylor^  his  clerk,  to  take  to  the 
post-office,  on  the  said  2 1st  day  of  ^a;^»d^.  The  said  tAEzm^s 
Bosson  Taylor  immediately  left  the  office  of  the  objector, 
taking  with  him  the  said  paper  and  notice,  and  returned 
witliin  the  space  of  a  quarter  of  an  hour  with  the  said 
paper  stamped  with  the  post-office  stamp,  **  21st  August 
1844>."  The  said  notice  would  in  the  ordinary  course 
of  the  post  have  been  delivered  at  the  voter's  place  of 
abode,  as  described  in  the  said  list,  on  or  before  the 
25th  day  of  August  last.  James  Bosson  Taylor^  being 
confined  by  illness,  was  unable  to  attend  before  the  bar- 
rister. It  was  objected  on  the  part  of  Francis  Cooker, 
that  as  such  alleged  duplicate  was  produced  by  the 
objector  himself,  and  not  by  the  said  James  Bosson 
Taylor,  as  the  party  who  posted  the  notice,  the  service 
of  the  notice  was  not  duly  proved,  and  the  revising 
barrister  being  of  that  opinion,  retained  the  name  of  the 
voter  on  the  list.  The  voter  did  not  prove  his  qualifi- 
cation. The  question  for  the  opinion  of  the  Court  was, 
whether  under  the  circumstances  mentioned  in  the  above 
statement,  the  name  of  the  said  Francis  Coaker  was 
rightly  retained  on  the  said  list  of  voters  for  the  borough 
of  Totnes.  If  the  Court  should  be  of  that  opinion,  the 
register  was  to  stand  without  amendment ;  if  of  a  con- 
trary opinion,  then  the  register  was  to  be  amended  by 
expunging  therefrom  the  names  of  the  said  ^^mnos 
Coaker,  and  the  other  parties  who  were  joined  with  him 
in  the  appeal. 

Cockbtirn  for  the  appellant*     The  question  in  this 
case  turns  upon  the  star.  6  Vict.  c.  18.  5. 100.  (or),  and  is 

(a)  See  the  wction  set  out  at  length,  antd,  pp.  93,  94. 
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simply  this,  viz.  whether  the  identical  party  who  delivers        1 844. 
the  notices  of  objection  to  the  postmaster,  must  attend       cuMiir 
before  the  revising  barrister  to  prove  the  fact  of  such        ^J^ 
delivery.     It  is  submitted  that  it  was  the  obvious  inten- 
tion of  the  statute  that  the  production  of  the  duplicate 
by  any  person  should  be  sufficient.     It  can  make  no 
diflference  whether  it  be  produced  by  one  person  or 
another.     ^Tindal  C.  J.     Credit  is  given  to  the  stamp.] 
It  would  lead  to  great  inconvenience  and  expense  if  the 
production  of  the  stamped  instrument  would  not  suffice. 
The  statute  must  receive  a  reasonable  construction,  and, 
therefore,  the  Court  will  not  require  that  the  duplicate 
shall  be  produced  by  the  very  party  who  posted  the 
notice  of  objection. 

Kinglaie  Serjt  for  the  respondent.  It  is  important 
that  the  party  who  has  posted  the  notice  should  himself 
produce  the  duplicate  before  the  revising  barrister,  be- 
cause the  place  and  time  at  which  the  notice  was  posted 
may  be  material,  in  order  to  shew  that  the  notice  would, 
in  the  ordinary  course  of  the  post,  have  reached  the 
party  for  whom  it  was  intended,  at  a  proper  time. 
[Tindal  C.  J.  The  post-office  stamp  proves  that]  The 
object  of  this  clause  was  to  relieve  the  party  objecting 
from  a  portion  of  the  difficulty  which  was  formerly 
thrown  on  objectors  in  proving  the  service  of  notice  of 
objection.  Before  the  statute  passed,  the  objector  must 
have  delivered  the  notice  of  objection  himself,  or  have 
sent  an  agent  for  that  purpose,  and  he  must  now  comply 
stricdy  with  the  new  mode  of  proof  required  by  the 
statute.  iTindal  C.  J.  Do  you  mean  to  contend  that, 
in  the  present  instance,  the  clerk  ought  not  to  have 
taken  the  notice  of  objection  to  the  post-office  ?]     It  is 
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1844.  submitted  that  the  notice  must  be  delivered  at  the  post- 
^^^^jj^  office  by  the  objector  in  person.  [Tindal  C.  J.  Then  a 
^IL.  '"^^  labouring  under  a  fit  of  the  gout  could  not  make 
an  objection.]  He  would  not  be  able  to  avail  himself  of 
this  mode  of  proving  the  service  of  the  notice,  but  he 
might  have  the  notice  served  by  an  agent  in  the  or- 
dinary way.  Contrasting  the  language  used  in  other 
sections  of  the  act  with  the  terms  used  in  the  100th 
section,  there  seems  to  be  no  room  for  doubt  that,  when 
notices  of  objection  are  sent  through  the  post,  tliey  must 
be  delivered  to  the  postmaster  by  the  objector  himself. 
In  section  17.  the  words  are,  "the  person  so  objecting 
shall  give  or  causeto  be  left  at  the  place  of  abode  of  the 
person  objected  to."  So,  in  section  ?•,  the  words  are, 
^^  give  or  cause  to  be  giveUf'  and  "  leave  or  cause  to  be 
left!^  In  the  third  section,  it  is  said  that  the  clerk  of 
the  peace  shall  *'  cause  to  be  delivered**  his  precept  to 
the  overseers ;  and,  by  section  10.,  the  town  clerk  is  to 
**  cause  to  be  delivered^  his  precept.  But  the  100th  sec- 
tion of  the  act  requires  that  "  whenever  any  person 
shall  be  desirous  of  sending  such  notice  of  objection  by 
the  post,  he  shall  deliver  the  same ''  to  the  postmaster ; 
and  further  on,  it  is  provided,  that  "  the  production,  ly 
the  party  who  posted  such  notice^  of  such  stamped  du* 
plicate,  shall  be  evidence  of  the  notice  having  been 
given  to  the  person  at  the  place  mentioned  in  such 
duplicate,  on  the  day  on  which  such  notice  would,  in 
the  ordinary  course  of  post,  have  been  delivered  to  such 
place."  It  is  contended,  therefore,  that  the  delivery 
and  production  of  the  tiotice  must  be  by  the  hand  of  the 
objector  himself. 

Cockburtii  in  reply,  was  stopped  by  the  Court. 
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TiNDAL  C.X  I  can  see  no  reason  why  the  general  1844. 
maxim  of  law,  qui  fact  t  per  alium^facit  per, se^  should  not  cuiuko 
apply  in  this  particular  instance.  If  it  could  be  shewn 
that  any  mischief  would  arise  from  holding  that  the 
objector  may  dg  by  the  hands  of  an  agent  what  it  is 
clear  he  is  at  liberty  to  do  himself,  the  matter  might  be 
different ;  but,  in  point  of  fact,  when  the  duplicate  is 
produced,  the  whole  faith  and  credit  which  is  attached 
to  it  is  given  to  the  stamp  of  the  postmaster.  The 
stamp  remains  the  same,  whether  the  duplicate  be  pro- 
duced by  the  party  who  signed  the  notice  of  objection, 
or  by  the  clerk  who  posted  it.  It  serves  only  to  create 
a  needless  difficulty  to  say  that  the  party  objecting  shall 
not  employ  his  clerk  to  go  to  the  post-office  to  deliver 
die  notices  of  objection,  as  he  would  any  other  letters. 
It  seems  to  me  to  be  quite  consistent  with  the  reason  of 
die  case,  and  with  the  words  of  the  clause,  to  hold  that 
this  was  a  good  production  of  the  stamped  duplicate. 

CoLTMAN  J.  We  had,  on  a  former  occasion  (a),  a 
good  deal  of  discussion  on  a  point  arising  upon  this  sec- 
tion, whether  a  ^delivery  of  a  notice  of  objection  to  a 
postmaster's  managing  clerk  was  sufficient.  The  ques- 
tion was  undoubtedly  open  to  much  argument,  but  the 
Court  thought,  after  taking  time  for  consideration,  that 
the  delivery  was  sufficient  in  that  case.  That  decision 
seems  to  me  to  be  an  authority  in  the  construction  of 
the  statute  in  the  present  instance.  I  see  no  reason 
why  the  objector  himself  should  be  the  person  who 
actually  posts  the  notice  of  objection,  and  I  think, 
dierefore,  that  we  are  authorised  to  consider  this  as  a 

(a)  In  Alksn  ▼.  WaUrhou$e,  ant^,  p.  9S. 
VOL.  I.  N 
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1844.        sufficient  production  of  the  duplicate  within  the  meaning 
CoMiKo       of  the  statute. 
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Maule  J.  It  would  require  very  strong  words  in 
the  act,  or  proof  that  a  n)anifest  inconvenience  would 
be  thereby  avoided,  to  induce  me  to  hold  that  the  com- 
mon rule,  that  personal  service  shall  not  be  required 
from  the  party  on  whose  behalf  the  service  is  made, 
ought  to  he  departed  from  in  the  present  instance. 
There  is  nothing,  as  it  seems  to  roe,  in  the  words  of 
this  act  of  parliament,  and  nothing  is  suggested  in  the 
shape  of  inconvenience,  which  requires  us  to  put  such  a 
construction  upon  the  statute.  I  think,  therefore,  that 
delivery  of  the  notice  of  objection  was  sufficiently 
proved  by  the  production  of  the  stamped  duplicate 
before  the  revising  barrister ;  and  that  it  would  be  de« 
feating  a  very  valuable  provision  in  the  act  of  parlia- 
ment if  we  were  to  hold  the  contrary. 

Erle  J.  I  am  of  the  same  opinion.  The  statute 
says  that  the  party  objecting  <*  shall  deliver  *'  the  notice 
of  objection  to  the  postmaster ;  but  I  think  these  words, 
being  only  directory,  wduld  be  complied  with  if  the 
notice  were  delivered  by  the  hand  of  an  agent.  The 
rule,  qui  facit  per  alium,  facit  per  sf,  applies  here,  and, 
therefore,  the  objector,  who  produced  the  stamped  du- 
plicate before  the  barrister,  must  be  taken  to  have  been 
the  person  who  posted  the  notice  of  objection,  and  his 
production  of  the  duplicate  made  it  evidence  of  the  de- 
livery of  the  notice.  Although  in  other  sections  of  tiie 
act  the  words  "  give  or  cause  to  be  giverij'*  and  **  leave  or 
cause  to  be  left  **  are  found,  they  seem  to  have  been  in- 
troduced only  for  greater  caution. 

Decision  reversed. 
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Nbttleton,  Appellant,  and  BuBHSLLy  Respondent.    November  19. 


A  N  application  had  been  made  within  the  first  four  The  Court  re- 
days  of  the  term,  for  leave  to  enter  an  appeal  in  ^  appeal 
this  cse  from  the  decision  of  Edward  Erastus  Deacon,  ^'^'^, 
Esq.,  the  revising  barrister  for  the  borough  of  Wakffield^  revising  Ur- 
who  had  died  without  simine  a  statement  of  facts  agreed  entered,  where 

*^       ®  ^  ®  the  barrister, 

open  and  signed  by  the  respective  attornies  for  th6  ap-  f^r  consent- 
ing to  grant  a 

pellant  and  the  respondent.     The  affidavit  upon  which  case,  and  ex- 
the  application  was  founded  was-  made  by  the  London  approval  of  the 
agent  to  the  appellant's  attorney,  and  the  Court,  express-  ^^iitateiiaent  of^ 
ing  a  doubt  whether  they  had  jurisdiction  to  interfere,  SS^tatemen^ 
finally  permitted  the  appeal  to  be  entered  de  bene  esse^  ***  ^«  parties 

■^    *  '  ■■  to  draw  up  m 

in  order  that  time  miirht  be  allowed  for  preparinff  fresh  another  form, 

^  r     r        o  and  died  with- 

affidavits  by  parties  who  had  a  personal  knowledge  of  out  signing 

the  case  as 
toe  filCtS.  ^  altered  in  ac 


oordance  there* 
with. 


Kinglake  Serjt.  now  renewed  his  application.  It  ap- 
peared, upon  the  affidavits,  that  at  the  last  revision  of 
tbe  lists  of  voters  for  the  borough  of  Wakefieldy  the 
appellant  had  objected  to  the  votes  of  the  respondent 
and  others ;  and  that  the  barrister  had  disallowed  the 
objections,  and  retained  the  names  of  the  parties  upon 
the  list.  The  appellant,  thereupon,  gave  the  barrister, 
in  open  court,  a  written  notice  of  his  intention  to  appeal 
against  the  decision;  and  the  barrister  consented  to 
grant  a  case  for  the  opinion  of  this  Court,  and  desired 
the  parties  on  both  sides  to  prepare  a  statement  oF  facts, 
promising  that  he  would  afterwards  examine  and  settle 

N  2 


158  MICHAELMAS  TERM, 
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V, 
BURRSLL. 


844.  such  statement  A  statement  of  facts  was  accordingly, 
NKrrLSTON  ^^^  same  day,  agreed  upon,  drawn  up,  and  signed  by 
the  attomies  for  the  appellant  and  respondent  respect- 
ively ;  and  it  was  handed  to  the  barrister,  who  expressed 
his  approval  of  the  facts  stated  and  the  points  of  law 
raised,  but  returned  it  to  the  parties,  with  a  recom- 
mendation to  draw  up  the  case  in  accordance  with  an- 
other form,  which  he  lent  to  them  for  that  purpose. 
The  parties,  accordingly,  remodelled  the  case  in  the 
form  suggested,  and  sent  it  back  to  the  barrister,  with 
the  declaration  required  by  the  statute,  duly  subscribed 
by  the  appellant  Shortly  afterwards  the  revising  bar- 
rister died  suddenly,  and  the  case  was  found,  after  his 
death,  among  his  papers,  unsigned  by  him. 

The  learned  seijeant  submitted,  that  the  Hgnaiure  of 
the  barrister  was  not  necessary,  under  the  forty-second 
section  of  the  stat  6  Vid.  c.  18.,  in  order  to  give  the 
Court  jurisdiction.  The  provisions  of  that  section  were 
merely  directory.  His  approbation  of  the  case  was  all 
that  was  required,  and  that  had  been  given.  \Tindal  C.  J. 
The  affidavits  do  not  state  that  the  revising  barrister  ex- 
pressed his  approbation  of  the  case  a$  aUeredU  One 
does  not  see  why  he  should  not  have  signed  it  imme- 
diately, if  he  approved  of  it.  He  might  have  carried  it 
away  with  him  to  consider  about  it  Maule  J.  The 
presumption  which  arises  from  the  absence  of  the  revis- 
ing barrister's  signature  is,  either  that  he  did  not  see 
the  altered  case,  or  that,  having  seen  it,  he  did  not  ap- 
prove of  it  Tindal  C.  J.  It  seems  to  me  that  the 
matter  was  merely  infieri^  and  that  the  case  was  not 
completely  settled  by  the  revising  barrister.  We  have, 
therefore,  no  jurisdiction.] 


VIII.  VICTORIA. 


159 


ChanneU  Serjt.,  who  was  on  the  other  side^  was  not 
called  upon. 


Per  curiam* 


Application  refused. 


1844'. 


Nettliton 
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Davis,  Appellant,  and  Waddington,  Respondent.    November  21. 

THIS  was  a  consolidated  appeal  from  the  decision  of  By  letters 
patent,  dated 

John  MeUor,  Esq.,  the  revising  barrister  for  the  ssEUx,,  the 

ffOTeroora  of 

northern  division  of  Northamptonshire^  by  whom   the  jesu»  Hospital^ 
following  case  was  stated  for  the  opinion  of  the  Court*      inccnporateir 
Thomas  Waddington  duly  objected  to  the  name  of  totp^Ji^^ 
Homos  Davis,  which  appeared  on  the  list  of  claimants  ^^J^  •  pnn- 

'■  CI  pal  and 

for  the  parish  of  Bothwell,  as  followis :  —  twenty-four 

poor  men,  so 
often  as  it 
should  seem 
to  be  conve« 
nient  to  them, 
or  the  greater 
number  of 
tbem.     The 
letters  patent 
also  em- 
powered the 
governors  to 

He  also  objected  to  the  name  of  Robert  Burbage,  ^^^by  t/^ 
which  appeared  on  the  same  list  as  follows :  —  for '^"i^in  ^*' 

offences  therein 
described,  or 
other  lawful 
and  reasonable 
cause,  the  prin- 
cipal and 
inmates  might 
be  removed. 
No  principal 
or  inmate  bad 
been  expelled 
the  hospital. 
The  governors  received  the  rents  of  the  hospital  estates,  and  paid  them  to  the  principal  and 
poor  meiL     The  principal  was  provided  with  a  house  and  garden,  and  each  inmate  with 
a  room  and  piece  of  ground  within  the  hospital,  of  a  value  exceeding  40f.  per  annum. 
jBifiU,  that  the  appointments  of  the  principal  and  inmates  under  the  charter  did  not  confer 
vpoo  them  any  freehold  interest  entitling  them  to  a  vote  for  the  county,  but  merely  an 
csttfc  during  the  pleasure  of  the  governors. 

N  S 


Dsvis,  Thomas. 

Rothweil. 

Freehold  houses, 

Emoluments    arising 

lends,  and  gar- 

out    of    freehold 

den,  as  IVtn- 

-    houses    and    lands 

dpal  of  Jesus 

belonging  to  Jesus 

Hospital. 

Hospital,  Rothweil, 
near  the  church,  Oc- 

4 

cupied  by  himself, 
Robert  Stafford, 
and  others. 

Barbage,  Robert 

Rothweil. 

Freehold       ap- 
pointment   as 
Inmate  of  Je- 

Emoluments arising 
out  of  freehold 
houses    and    lands 

sus  Hospital. 

belonging  to  Jesus 
Hospital,  Rothweil, 
in  the  occupation 
of  himself,  Robert 
Stafford,  and  others. 

160  MICHAELMAS  TERM, 

1844.  It  appeared  that  one  Choeti  RagsdalCi  deceased,  left 

l^^t        his  estate  for  founding  an  hospital  at  Bothwell  to  five 
Wapmk  trustees,  who  were  incorporated  by  the  name  of  "  The 

Governors  of  Jesus  Hospital^  Eotkwett"  by  letters  pa- 
tent, bearing  date  the  thirty-eighth  year  of  Elizabeth* 
The  governors  receive  the  rents  of  the  estate,  and  pay 
to  the  principal  and  inmates  of  the  hospital  as  follows : 
—  to  the  principal  351.  per  annum,  and  to  each  inmate 
6s.  per  week.  There  are  now  twenty-six  inmates,  two 
having  been  added  to  the  original  number  of  twenty- 
four  by  recommendation  of  the  charity  commissioners. 
In  accordance  with  the  bye-laws  made  by  the  original 
governors,  and  now  in  force,  the  principal  is  elected  by 
the  majority  of  the  governors,  and  the  inmates  by  such 
governors  in  rotation.  The  appointments  are  in  writing, 
and  generally  in  the  following  form:— - 

^^  To i  principal  of  Jesus  HospHalj  in  Rothvoell^ 

in  the  county  of  Northampton. 

^^  Whereas ,  a  poor  man  late  of  your  said  hos- 
pital is  dead,  you,  the  said  principal,  are  hereby  to  ad- 
mit  ,  in  the  hundred  of ,  in  the  said  county, 

into  your  said  hospital,  in  the  room  and  place  of  the 

said ,  deceased ;  it  being  my  turn,  as  one  of  the 

governors  thereof,  to  appoint  a  poor  man  to  be  placed 
in  the  said  hospital  upon  a  vacancy ;  and  for  so  doing 
this  shall  be  to  you  a  sufficient  warrant. 

^' Given  under  my   hand  and  seal   this day  of 

18—." 

No  ifistance  is  recorded  of  any  principal  or  inmate 
having  been  expelled  the  hospital.  The  principal  has  a 
house  and  garden  within  the  hospital,  and  each  inmate, 
on  his  appointment,  is  provided  with  a  room  and  piece 
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oF  ground  for  his  own  separate  use,  of  the  value  of  more  '  1844. 
than  40s.  per  annum,  which  is  generally  the  room  and  Dj^^u 
garden  of  the  person  whose  death  gave  occasion  for  his 
ippointnient;  but  the  principal  exercises  a  discretion  as 
to  the  room  which  the  new-comer  is  to  use.  There  are 
also  four  halls  in  common  to  the  inmates.  The  charter 
of  incorporation  sets  forth  the  power  of  the  governors 
then  being,  and  their  successors,  and  a  majority  of  them, 
**  to  elect  J  nominate^  and  assigih  oppoitU^  license^  deprive j 
expelf  and  amove  the  said  principal  and  twenty-four 
poor  and  infirm  men  in  the  said  hospital  called  Jesus 
Hospital  in  Rothwell^  in  the  county  of  Northampton^ 
from  time  to  time  to  be  placed  there  for  the  time  being, 
or  either  of  them,  so  often  as  it  shall  seem  to  be  conve- 
nientto  them  or  the  greater  number  of  them,"  {totiesquoties 
sSn,  and  eorum  numero  mqjorij  conveniens  fore  videbtlur.) 
The  said  charter  further  declares  that  the  ^*  governors 
skall  be  able  to  make  fit  and  wholesome  statutes  and  ordi-* 
nances  in  writifig^  concerning^  and  touching  the  nomina-- 
tion,  election^  order^  government,  punishment,  expulsion, 
amotion,  and  direction  of  the  said  principal,  and  twenty- 
four  poor  and  infirm  men,  and  every  of  them;  and  con- 
cerning and  touching  the  stipends  and  salaries  of  the 
same  principal,  and  twenty-four  poor  and  infirm  men, 
and  every  of  them ;  and  concerning  and  touching  the 
order  of  government,  demising,  leasing,  disposition,  re- 
covery, and  defence  and  preservation  of  the  manors 
and  messuages,  lands,  tenements,  and  hereditaments, 
goods  and  chattels  of  the  aforesaid  hospital."  It  then 
gives  the  same  powers  to  the  successors  of  the  said 
governors,  and  declare^  that  such  statutes  and  ordinances 
shall  not  be  repugnant,  contrary,  or  derogatory  to  the  laws, 
statutes,  rights,  or  customs  of  the  kingdom  of  Etigland. 
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1844.  In  pursuance  of  the  powers  granted  by  the  charter, 

jj^^j^    ^  the  original  gaoemors  made  bye^aws  or  statutes  for  the 
^*  election^  gaoemmefit^  and  removal  of  the  principal  and 

poor  men  in  the  hospital ;  by  which  it  is  ordained  that 
no  principal  or  poor  man  shall  be  eligible  to  be  ad- 
mitted unless  he  be  forty  years  of  age  at  the  least,  and 
be  unmarried,  nor  shall  they,  being  admitted,  continue 
in  the  said  hospital  unless  they  continue  to  be  unmar- 
ried. The  said  statutes  also  ordain,  "  that  when  any  of 
the  poor  or  sick  men  shall  die,  resign,  give  over  his 
his  place,  or  for  any  offence  or  other  lawful  and  reason- 
able cause  be  removed,  the  principal  shall  give  notice 
to  the  governor  (whose  turn  it  is  to  nominate  a  poor 
man)  of  the  same."  The  statutes  relating  to  the  re- 
moval of  the  poor  men  order  that  every  poor  man 
dwelling  in  the  hospital  shall  work  at  any  trade,  ac- 
cording to  his  strength,  that  is  not  noisy  or  noisome, 
and  by  no  means  give  himself  to  *^  idleness,  drunken- 
ness, vagrant  life,  or  begging ;  and  the  principal  shall 
inquire  and  report  to  the  governors  which  of  the  said 
poor  or  sick  men  shall  be  idle,  and  which  shall  resort 
to  the  alehouse  or  place  pf  great  disorder,  to  the  intent 
that  all  the  said  governors,  or  such  governors  which 
with  the  most  part  of  the  assistants — (the  assistants  are 
elected  by  a  majority  of  the  governors,  and  have  no 
voice  in  appointing  the  poor;  the  governors  elect  a 
governor,  on  death  or  resignation,  from  the  assistants) — 
shall  assemble  at  the  said  house  at  some  convenient 
time  by  any  of  the  governors  appointed  therefore,  after 
reasonable  notice  of  that  time  given  to  all  the  rest  of  the 
governors  and  assistants  for  the  time  being  to  examine 
the  case,  may  instantly  inflict  such  punishment  upon 
the  ofienders  by  abatement  of  their  wages,  expulsion  or 
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otherwise^  as  they  shall  think  that  the  offence  shall  de-        1 844. 


serve." 


Davis 


It  was. objected  on  the  behalf  of  the  said   Tkomas    „     "- 

•'  Wadpingtok. 

Waddifigton  that  the  claimants  above  mentioned  had  no 
estate  which  entitled  them  to  have  their  names  respec- 
tively retained  upon  the  list  of  voters  for  the  said  parish 
of  BotktoeBj  inasmuch  as  the  power  of  amotion  by  the 
governors  contained  in  the  charter  of  incorporation, 
and  which  was  not  exhausted  or  limited  by  the  sub- 
sequent bye-laws,  prevented  them  respectively  from 
acquiring  any  estate  of  freehold  by  virtue  of  their  ap- 
pointment. The  revising  barrister  decided  in  favour  of 
the  objection,  and  expunged  the  names  from  the  list 

MaunseU  for  the  appellant  The  governors  of  the 
hospital,  being  incorporated  by  charter  from  the  Crown, 
are  to  appoint  the  principal  and  inmates.  In  the  ap- 
pointments which  they  make,  nothing  is  said  about  the 
estate  taken  by  the  principal  and  inmates,  and,  there- 
fore, they  must  be  presumed  to  be  appointments  for 
life,  conferring  upon  the  appointees  the  right  of  voting 
for  the  county.  It  is  true,  that  by  the  charter  of 
Elizabeth  the  governors  have  the  power  of  removing  the 
principal  and  inmates  ^^toties  quoties  sibij  aut  eorum 
ntemero  majorij  conveniens Jbre  xndebitur;"  but  the  word 
^*  conveniens  "  as  used  in  the  charter,  is  not  a  term  like 
**  durante  bene  placito"  implying  an  arbitrary  power  of 
re&ioval.  The  charter  may  receive  a  contemporaneous 
exposition,  and  the  bye-laws  of  the  hospital  may  be 
properly  referred  to  for  that  purpose.  Th^  words  of  a 
grant  from  the  Crown  may  be  extended,  by  contem- 
poraneous exposition  and  constant  usage,  even  beyond 
their  natural  import,  so  as  to  confer  a  right  to  exercise 


V. 

Waddimotov. 
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1844.        an  office  within  a  city  and  the  liberties  thereof,  granted 
jj^^^g        only  to  be  exercised  within  the  city;  Tlie  Mayor  f^ 
London  v.  Ijong  {pi).    A  multo  fortiori^  therefore,  con- 
temporaneous exposition  and  subsequent  usage  are  re- 
ceivable to  shew  that  the  words  of  an  ancient  charter 
were  used  in  a  more  limited  sense  than  that  in  which 
they  are  now   understood.      Contemporaneous  docu- 
ments were  resorted  to,  in  order  to  explain  the  mean- 
ing of  a  charter,  in  The  Governors  of  Lucton  School  v« 
Scarlett,  [b)     In  the  present  case  the  original  goveraors» 
pursuant  to  the  powers  granted  by  the  charter  of  incor- 
poration, made  certain  bye*laws  for  the  election,  go- 
vernment, and  removal  of  the  principal  and  inmates ; 
and  as  those  bye-laws  specify  the  causes  for  removal,  it 
must  be  presumed  that  the  original  governors  did  not 
understand  the  word  "  convenietis  "  as  conferring  upon 
them  an  unlimited  power  of  removing  from  the  hospital. 
That  view  of  the  meaning  of  the  word  is  confirmed  by 
subsequent  usage,  which  is  always  receivable  to  explain 
any  doubtful  words  in  a  charter ;  The  Mayor  of  Hull  v. 
Homer  {c) ;  Rex  v.  Farlo  {d) ;  Blankley  v.  Winsianley.  (e) 
It  is  found  in  the  case,  that  no  instance  is  recorded  of 
any  principal  or  inmate  having  been  expelled  the  hos- 
pital.    It  is  submitted,  therefore,  that  they  take,  upon 
their  appointment,  an  equitable  estate  for  life,  defeasible 
only  upon  their  marrying,  or  otherwise  infringing  the 
bye-laws;  and  the  law  will  not  presume  such  an  in- 
fringement.   Jn  efiect,  the  estate  is  to  be  held  during 
good  behaviour ;  and  in  Cruisers  Dig.  tit.  Offices^  it  is 
said  (g) :  *^  If  an  office  be  granted  to  a  person  quamdiu 

m 

(a)  I  C€mp.  29.  (6)  ^Y,  ^  J,  SSO. 

(c)  I  Cowp,  IDS.  (tf)  Id,  24S. 

(<)  ST,  R,  288.,  per  BuUer  J.  ($)  Tit.  xxt.  $  87. 


T 

Waddincton. 
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X  bate  ffesserit^  the  grantee  has  an  estate  for  life.  For,  1844. 
as  nothing  but  misconduct  can  determine  his  interest,  Ukyu 
DO  one  can  prefix  a  shorter  time  than  his  life ;  since  it 
must  be  by  his  own  act,  which  the  law  will  not  presume, 
that  his  estate  can  determine."  iTindal  C.  J.  Is  there 
any  estate  at  all  vested  in  the  principal  and  inmates  ? 
The  estate  is  conveyed  to  the  governors.]  The  corpo- 
ration are  mere  trustees  for  the  benefit  of  the  principal 
and  inmates,  who  are  in  receipt  of  the  profits  of  the 
estatCi  and  therefore,  under  the  stat  6  Fict.  c.  18.  5.  74., 
are  entitled  to  vote  for  the  county. 

Byles  Seijtt  contra.  The  revising  barrister  has 
rightly  decided  that  these  parties  are  not  entitled  to 
vote.  Their  claims  are  not  made  in  respect  of  any 
particular  room,  or  portion  of  the  hospital.  Without 
inquiring,  however,  whether  they  have  estates  of  free* 
hold  within  the  meaning  of  stat.  8  Hen.  6.  c.  7.  &  stat. 
10  Hen.  6.  c.  2.,  it  is  snfiicient  to  contend  that  they  have 
not  estates  for  life.  They  are  removable  by  the  go- 
vernors **  as  often  as  it  shall  seem  convenient  to  them^  " 
—words  not  very  unlike  those  which  used  to  be  in- 
serted in  the  commissions  of  the  judges  of  the  realm, 
before  the  Revolution,  viz.  "  durante  bene  placito  nos" 
traP  The  words  of  the  charter  are  not  **  as  often  as  it 
shall  6e,"  but  **  as  oflen  as  it  shall  seem  convenient." 
The  discretion  of  the  governors  to  remove  is  unfettered, 
and,  therefore,  the  tenure  under  which  the  inmates  hold 
their  appointments  is  not  of  such  a  character  as  to 
confer  the  right  of  voting. 

^  Maunsellf  in  reply,  referred  to    Wynne  v.  fVyttn^  {a) ; 
Co.  Litt.  42  a. ;   Wilkinson  v.  Malin.  {b) 

ia)  S  AT.  f  G.  la  note  (a).         (6)  2  7>r.  544.   S.  C.  ^  C- ^  J,  636. 
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1844.  TiNDAL  C.  J.     It  appears  to  me  that  the  parties  who 

D^^„         claimed  to  have  their  names  inserted  in  the  register  did 
^     ^  not  take  a  freehold  estate  in  the  property  in  question. 

The  letters  patent  of  incorporation  to  the  governors 
contain  a  power  to  the  trustees  to  nominate  whom  they 
think  proper,  and  also  a  power  of  removal,  which  is 
expressed  in  the  most  general  terms  —  **  so  often  as  it 
shall  seem  to  be  convenient  to  them,  or  the  greater 
number  of  them."  Words  more  general  in  their  im- 
port, or  giving  a  wider  exercise  of  discretion,  can  hardly 
be  conceived.  Although  I  do  not  dissent  from  the 
general  proposition,  that  a  charter  may  receive  a  con- 
temporaneous exposition  from  the  bye-laws,  yet  I  do 
not  see  that  the  bye-laws,  in  the  present  instance,  carry 
the  case  any  further ;  for  they  reserve  to  the  governors 
the  power  of  removal  for  any  <*  offence,  or  ether  letrnfid 
and  reasonable  causeJ^^  Now  it  is  not  very  difficult  to 
suggest  a  reasonable  cause  for  removal,  without  any 
offence  having  been  committed  by  an  inmate  of  the 
hospital.  I  can  suppose  the  case  of  A  man  having  sud- 
dehly  become  rich ;  an  event  which  would  make  it  very 
improper  for  him  to  receive  the  proceeds  of  a  charitable 
bequest.  I  am  of  opinion,  therefore,  that  these  parties 
did  not  take  a  freehold  estate,  and  that  the  decision  of 
the  revising  barrister  was  right. 

CoLTMAN  J.  Had  the  terms  of  the  charter  been 
somewhat  different  from  what  they  are,  there  might 
have  been  more  room  for  Mr.  MaunseWs  argument ;  but 
the  words  are,  "  So  often  as  it  shall  seem  to  be  conve* 
nient  to  ihern^  or  the  greater  number  of  them  *^  An  estate 
granted  upon  such  terms,  is  an  estate  held  during  plea- 
sure, not  for  life. 
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Maule  J.  The  question  whether  these  parties  have  1844. 
an  estate  for  life  depends  upon  the  nature  of  their  ap-  jyAm 
pointments  by  the  governors.  The  power  of  appointment  ^* 

is  limited  by  the  clause  in  the  charter,  which  authorises 
the  governors  to  **  elect,  nominate,  and  assign,  appoint, « 
license,  deprive,  expel,  and  amove  "  the  principal  and  In- 
mates, ^so  often  as  it  shall  seem  to  be  convenient  to  them, 

m 

or  the  greater  number  of  them."  The  charter  being 
wholly  written  in  Latin,  the  word  *^  conveniens "  must 
have  borne  the  same  meaning  in  the  time  of  Queen 
Elizabeth  as  it  did  in  the  days  of  Augustus  OBsar^  or  as 
it  bears  now,  in  the  reign  of  Queen  Victoria.  The 
words  in  question  mean,  in  my  opinion,  ''  as  it  shall 
seem  fit  to  them."  An  appointment  of  that  kind,  as  it 
seems  to  me,  can  never  confer  any  right  on  a  person 
except  such  as  might  be  taken  away  at  the  discretion  of 
the  trustees.  This  is  not  at  all  like  a  case  where  words 
are  used  sufficiently  operative  to  create  an  estate,  which 
may  be  afterwards  defeated  by  a  clause  of  forfeiture. 
I  think,  therefore,  that  the  revising  barrister  was  right 
in  his  decision. 

Erle  J.  Without  discussing,  in  this  case,  the  ques- 
tion whether  the  nature  of  the  property  was  sufficient 
to  qualify  the  claimants,  I  think  that  the  decision  of  the 
revising  barrister  was  right.  The  bye-laws  did  not, 
and  could  not,  restrict  the  powers  of  the  trustees.  As 
to  the  argument  from  usage,  it  is  perfectly  clear  that 
the  continuance  of  an  estate  is  no  test  whatever  to  shew 
that  the  estate,  as  originally  created,  was  good. 

Decision  affirmed. 


168 


MICHAELMAS  TERM, 


1844. 


November  21. 


Simpson,  Appellant,  and  Wilkinson,  Re- 
spondent. 


YTFON  a  consolidated  appeal  from  the  decbion  of 
John  MellaTf  Esqaire,  the  revising  barrister  for  the 
northern  division  of  the  county  of  Northampton,  the 
following  case  was  stated  by  him  for  the  opinion  of  the 
Court :  — 

John  Dauntecy  Simpson  duly  objected  to  the  names 
of  Henry  Allen  and  of  twelve  others,  similarly  qualified, 
being  retained  on  the  register  of  voters  for  the  northern 
division  of  the  county.     The  description  of  the  said 
abiding-houses,  ffgnry  Alien,  on  the  register,  was  as  follows :  — 


By  stot 
35  Eliz,  c.  7., 
it  was  enacted 
that  for  the 
space  of  twenty 
years  next 
ensuing,  per- 
sons might 
make  feoff- 
ments to  the 
use  of  the 
poor,  and  for 
the  provision 
or  maintenance 
of  houses  of 
correction  or 


Henry  Allen. 


Lord  Burghley's  Hos- 
pital, Sl  Martin's, 
Stamford  Baron. 


Freehold  te- 
nement or 
room. 


Henry  Alien, 
occupier. 


The  said  Henry  Allen  was  appointed  by  the  Marquis 
of  Exeter  to  be  one  of  the  bedesmen  of  the  hospital, 
hereinafter  described,  in  the  room  of  William  Benson, 


tenements,  in 
the  same  man. 
ner  as  might 
have  been  done 
under  a  former 
statute,!  8  £/ts. 
c.  90.     The 
Stat.  39  EH*. 
c  5.,  after  re- 
ferring to  the 
Stat.  35  EUz, 
c,  7. ,  recited 
that  no  hos- 
pital, house  of  correction,  or  abiding-place,  could  be  incorporated  but  by  the  Crown,  or 
under  licence  from  the  Crown  by  letters  patent,  and  enacted  tliat  hospitals  might  be 
founded,  by  deed  in  rolled  in  Chancery,  and  that  snch  hospitals  should  be  incorporated  and 
have  perpetual  succession. 

A  freehold  building,  called  Burghley  HotpUcU,  was  divided  into  several  rooms,  each  of 
the  annual  value  of  4iL  Each  room  was  separately  inhabited  by  a  bedesman,  appointed 
under  certain  ordinances  purporting  to  have  been  made  a.d.  1597  (before  the  stat  39  Sliz, 
c.  5. ),  but  of  which  only  a  printed  copy  existed.  No  deed,  or  diarter,  or  letters  patent 
relating  to  the  hospital  could  be  found ;  neither  was  there  any  common  seal,  nor  any  in- 
rolment  under  the  stat.  39  EHsu  c  5.  The  ordinances  referred  to  certain  feoffees  and  their 
heirs,  but  none  were  known  to  exist.  No  person  admitted  as  a  bedesman  had  ever  been 
known  to  be  removed  during  his  life,  but  a  power  of  amotion  was  contained  in  the  ordi- 
nances (by  which  the  hospital  was  governed)  for  certain  infirmities  and  vices  specified 
therein.  Held,  that  a  legal  foundation  for  the  hospital  might  be  presumed,  not  necessarily 
investing  the  bedesmen  with  a  corporate  character,  and  that  they  were  entitled  to  a  separate 
equitable  estate  of  freehold  in  their  respective  rooms. 

No  objection  can  be  argued  upon  the  hearing  of  an  appeal  which  is  not  raised  by  the 
case 'stated  by  tlie  revising  barrister. 
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deceased.    The  following  b  a  copy  of  the  appointment,        1844. 
duly  stamped.  s,>i»om 

T. 

^  Be  it  known  that  I,  The  Most  Honoarable  Braam-     Wiuimsow. 
lawj  Marquis  and  Earl  of  Exeter^  and  Baron  of  Burgh' 
by,  have  nominated  and  appointed,  and  by  these  presents 
do  nominate  and  appoint,  Henry  AUen^  of.  Stamfbrdj  in 
the  county  of  Lincoln^  to  be  one  of  the  brethren  of  the 
hospital  of  St.  Martin%  Stamford  Barony  in  the  county 
(^  Northampton^  in  the  room  and  place  of  JViUiam  Bet^ 
uffii  lately  deceased.      And  I  do  hereby  require  and 
direct  that  the  said  Henry  Alleti  be  accordingly  admitted 
into  the  brotherhood  of  the  said  hospital,  and  have, 
receive,  and  enjoy  all  the  benefits,  profits,  and  advant- 
ages which,  as  one  of  the  brethren  thereof,  he  ought  to 
have  and  enjoy. 
**  Given  under  my  hand  this  22d  day  oiMay  1834. 

« (Signed)         Exeterr 

In  the  parish  of  St,  Martin^  Stamford  Baron^  is  a 
freehold  building    called  by  the  name  of  ^*  Burghley 
Hospital^   or  occasionally    ^^  St.   Martiris  Hospital* 
which  is  divided  into  several  rooms,  each  of  which  is 
respectively  inhabited  by  a  bedesman,  appointed  under 
ihe  rules  hereinafter  mentioned,  and  by  which  the  hos- 
pital is  governed.     Each  bedesman  keeps  the  key  of  his 
room,  and  the  successor  of  each   deceased   bedesman 
oocnpies  the  same  room  as  did  his  predecessor.     These 
rooms  are  on  the  ground  floor.     The  upper  story  of 
the  building  extends  over  all  the  said  rooms,  and  is  let 
as  a  granary  by  the  warden  and  bedesmen  at  an  entire 
rent,  which  they  divide  nmongst  themselves  equally. 
Each  room  occupied  is  of  the  annual  value  of  4/.,  inde- 
pendently of  the  rent  received  for  the  granary.    The 


170  MICHAELMAS  TERM, 

]  844.        hospital  is  not  rated  to  any  parochial  rates,  nor  are  any 
SiMPsoM       of  the  bedesmen  rated  in  respect  of  their  rooms.     The 
_   ^*  said  Henry  Allen  was  duly  qualified  for  admission,  ac- 

cording to  the  rules  and  ordinances  by  which  the  hos- 
pital is  governed,  a  copy  whereof  is  hereunto  annexed, 
and  is  to  be  taken  as  part  of  this  case.  No  person 
appointed  and  admitted  as  a  bedesman  has  ever  been 
known  to  be  removed  during  his  life.  No  deed  of  any 
description  can  bejbund  relating  to  the  hospital.  All  the 
proper  offices  and  places  of  deposit  have  been  searched, 
and  no  trace  of  any  original  rules  andordinances^  or  of  any 
charter^  deed  or  other  document  relating  to  it  has  been 
discovered^  neither  does  any  enrolment^  under  the  S9  Eliz. 
c.  5.  exists  or  any  letters  patent.  The  rules  refer  to  cer-^ 
tain  ^^ feoffees  and  their  heirs^*  but  none  are  known.  It 
was  proved  that  the  hospital  was  governed  strictly  by 
the  printed  unsigned  copy  of  the  rules  and  ordi* 
nances,  which  were  produced  from  the  hospital,  where 
they  are  usually  hung  up  in  the  common  dining-room. 
There  is  no  trace  of  any  common  seal^  neither  does  there 
appear  any  record  of  the  warden  and  brethren  suing  or 
being  sued  in  any  corporate  name^  or  of  any  bye-laws 
made  by  them,  nor  have  they  ever  been  summoned  on 
juries.  ^JThe  foreman,  according  to  the  ordinances,  is 
called  the  warden  of  the  almshouse  of  Lord  Burghley^ 
and  the  other  twelve,  the  almsmen  or  bedesmen.  The 
sum  of  21.  145.  weekly  is  paid  by  the  steward  of  the 
Marquis  of  Exeter  to  the  warden  of  the  hospital,  out  of 
the  rents  of  Cliff  Park,  for  himself  and  the  bedesmen. 
The  Marquis  of  Exeter  is  the  heir  male  of  Sir  William 
Cecily  in  the  copy  of  the  ordinances  mentioned,  and  the 
owner  of  his  house,  and  Lord  of  Burghley^  and  has 
recently  repaired  the  hospital  at  his  own  expense. 


T. 
WiLKINSOir. 
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It  was  contended  on  the  part  of  the  objector,  1844. 

1st  That  if  the  claimants  had  any  freehold  estate,        simwok 
they  had  such  estate  only  as  members  of  a  corporation 
aggregate. 

2d.  Tliat  they  had  no  freehold  estate  at  alL 

3d.  That  even  if  they  had  any  freehold  estate,  it  was 
SD  estate  in  joint  tenancy  in  the  hospital,  and  not  a 
separate  and  exclusive  estate  in  the  rooms,  and  that  the 
daims,  therefore,  were  bad. 

The  barrister  overruled  these  several  objections,  and  de- 
cided to  retain  the  name  of  the  said  Henry  AUen^  and  also 
the  names  of  the  said  twelve  other  persons  respectively, 
OD  the  list  of  voters  for  the  said  parish  of  St.  Mafiin% 
Stanford  Baron^  being  of  opinion  that,  under  the  cir- 
camstances,  a  legal  foundation  might  be  presumed,  not 
necessarily  investing  the  claimants  with  a  corporate 
character,  and  that  they  were  respectively  entitled  to  a 
separate  freehold  estate  in  their  rooms  respectively. 

The  following  are  the  material  portions  of  the  or- 
dinances annexed  to,  and  forming  part  of,  the  case :  — 

^^  Ordinances  made  by  Sir  William  Cecily  Knight  of 
the  Order  of  the  Garter,  Baron  of  Burghley^  for  the 
order  and  government  of  thirteen  poor  men  (whereof 
one  to  be  the  warden)  of  the  hospital  in  Stamford  Barony 
in  the  county  of  Northampton^  to  remain  in  a  chest 
in  a  chamber  in  the  said  hospital,  locked  up  with  two 
several  locks,  the  keys  whereof  to  remain  in  the  custody 
of  the  vicar  of  St,  Martinis  and  the  bailiff  of  the  manor. 

**  Vicesimo  Augusti,  anno  tricesimo  none  EUiz.  Reg.  et 
anno  Dom.  1597« 

^  1.  The  first  five  shall  be  named,  chosen,  and  ad- 
mitted by  me,  William  Lord  Burghky^  during  my  life, 
and  after  by  my  heir  male,  that  shall  be  owner  of  my 
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1844.        liouse  and  Lord  BurghUy^  whereof  the  foremost  shall 
s,^p^^       he  called  the  warden  of  the  almshouse  of  Lord  Burghlej/m 

J; ^         "  2.  The  next  four,  that  is  the  sixth,  serenth,  eighth 

and  ninth,  shall  be  named  and  admitted  by  the  vicar  of 
SL  Martinis  for  the  time  being,  the  bailiff  of  the  manor 
of  Siamfbrd  BaroUf  in  the  county  of  Northampton,  and 
the  eldest  churchwarden  of  St»  MartitCs  and  by  them 
that  shall  be  (a)  in  the  nunnery  otherwise 

called  5/.  MichaeVs^  and  in  the  inn  called  the  George,  in 
Stanford  Barofif  or  the  greater  number  of  them. 

"  S.  The  last  four,  viz.,  the  tenth^  eleventh,  twelfth 
and  thirteenth,  shall  be  named  and  admitted  by  him 
that  shall  be  for  the  time  alderman  for  the  borough  of 
Stamford^  in  the  county  of  Lincoln^  and  by  the  recorder 
of  that  town,  the  steward  and  bailiff  of  the  said  manor 
of  Stamford^  or  the  major  part  of  them,  whereof  the 
alderman  to  be  one* 

'^  8.  Item. ' —  In  the  nomination  of  the  said  warden 
and  twelve  poor  men,  the  circumstances  following  shall 
be  observed,  or  else  none  otherwise  named  shall  be 
allowed. 

<<  9.  First,  every  one  so  to  be  named  shall  be  pre« 
sented  in  the  church  of  St^  Martirfs  upon  a  Sunday  in 
the  forenoon,  to  the  vicar  of  the  said  church,  and  by 
him  to  be  allowed  to  be  of  honest  Christian  profession, 
and  able  and  well  disposed  to  say  the  Lord*s  Prayer, 
the  Creed,  and  to  learn  to  answer  to  the  Ten  Com* 
mandments,  as  are  prescribed  to  such  as  are  catechised. 

<'  10*  Item.  None  shall  be  admitted  thereto  but 
such  as  shall  have  been  born  in  the  counties  of  Norths 
ampion,  Lincoln^  or  Rutland,  or  that  have  dwelt  for  the 

(i)  This  blank  appMred  in  the  original  case. 
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« 

space  of  seven  years  within  seven  miles  of  the  borough        1844. 
oiStamfbrdy  except  the  Lord  of  Burghley  shall  for  some       simpiok 
reasonable  cause  dispense  therewith ;  neither  shall  any     ^  .^* 
be  thereto  allowed  that  are  under  thirty  years  of  age, 
or  that  hath  any  certainty  of  living  above  the  value  of 
55s.  4^1  by  the  year ;  nor  any  that   is   known   to  be 
diseased  of  any  leprosy,  or  the  pox  called  the  French 
pox;    nor   any   drunkard,   barrator,   or  infamous   for 
adultery ;  these  and  such  like  faults* 

"11.  Item.  The  said  poor  men  shall  and  may,  as 
near  as  may  be,  be  chosen  out  of  such  as  have  been 
either  honest  soldiers  or  workmen,  as  masons,  car- 
penters, or  others,  artisans  of  handicraft,  or  labourers 
in  any  work  or  in  husbandry,  or  servants  that  are  by  sick- 
ness or  any  other  impediment  unable  to  get  their  livings 
by  their  handiwork,  or  by  daily  service,  as  beforetime 
they  have  done ;  and  if  after  they  shall  be  chosen  to 
the  places,  any  of  them  shall  fall  into  such  infirmities 
or  infectious  diseases,  or  b^  justly  infamed  and  con- 
vinced of  such  notable  vices  as  above  in  the  next 
former  article  mentioned,  they  shall  be  displaced  by 
them  by  whose  authority  they  were  placed,  and  their 
allowance  to  cease  within  fourteen  days  after  their  dis- 
placing; against  which  time  their  places  shall  be  sup- 
plied by  such  as  have  displaced  them. 

^12.  Item.  None  of  the  said  twelve  poor  men  shall 
in  any  alehouse  or  other  places  play  at  cards,  dice,  or  any 
other  unlawful  game ;  but  if  after,  on  a  warning  given 
to  them  by  the  vicar  of  St.  Martiri&i  or  of  the  bailiffs 
of  Stamford  Baron^  or  of  the  manor  of  the  borough  of 
Stamfordj  to  forbear  from  such  unlawful  play,  any  one 
shall  be  the  second  time  committing  such  offence  pro- 
hibited, he  shall  be  removed  from  his  place,  and  shall 
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1844.        receive  no  more  weekly  relief  except  he,  in  acknowledg- 

Smpg^,,       ing  his  fault,  and  promising  of  amendment,  shall  be 

,„    ^-.  restored  by  the  said  vicar  and  bailiff,  and  two  other 

WiLKINSOir.  •' 

of  the  number  that  first  placed  him. 

*^  17.  Item.  The  vicar  of  &.  Jtfar^iVs,  or  the  miu- 
ister,  shall,  upon  the  first  Sunday  of  every  quarter  of 
the  year,  assemble  them  together  in  the  church  before 
evening  prayer,  and,  severing  them  asunder,  hear  them 
the  Lord's  Prayer,  the  Creed,  and  to  answer  to  the 
Commandmenta;  and  such  as  will  not  in  convenient 
time  learn  and  be  able  to  say  the  same,  shall  be 
avoided  from  his  room,  after  fourteen  days'  space  given 
him  to  learn  the  same ;  and  the  vicar  or  minister  shall 
have  for  his  labour  5s.  every  such  Sunday^  and  tlie 
parish  clerk  \2d.  for  attending  upon  the  vicar. 

"SI.  Item.  As  these  poor  men  shall  have  at  the 
first  their  several  rooms  allowed  them  in  the  almshouse, 
so  shall  they,  during  their  lives  or  their  continuance  in 
their  places,  continue  their  lodging,  and  every  one  as 
he  shall  succeed  to  the  void  places,  so  shall  he  succeed 
in  the  lodgings  without  any  change." 

The  case  was  argued  by  Bj/les  Seijt  for  the  appel- 
lant First,  the  bedesmen  have  no  freehold  estate  at 
all.  Assuming,  for  the  purposes  of  this  part  of  the 
argument,  that  they  are  not  a  corporation  aggregate, 
the  question  is,  whether  they  have  an  equitable  estate 
of  freehold.  It  is  submitted  that  they  have  not.  The 
tenements  or  rooms  which  form  their  qualifications 
could  not  be  the  subjects  of  sale  or  mortgage,  neither 
would  the  property  be  extendible  for  their  debts  un- 
der the  statute  of  frauds,  29  Car.  2.  c.  3.  5. 10.,  nor 
under  stat  1  &  2  Vict.  c.  110.  s.  11.       ^ErleJ.    Sup- 
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posing  they  had  been  turned  out  after  twenty  years'        1844. 
possessi(»i,  could  they  not  maintain  ejectment?]    It  is 
apprehended  they  could  not.     But,  secondly,  it  is  al* 
most    impossible,    upon   looking  at    the    ordinances, 
DOt  to  see  that  these  bedesmen  must  be  members  of  a 
corporation  aggregate.      These  ordinances  bear  date 
the  20th  of  August,  1 597,  in  the  S9th  year  of  Elizabeth. 
In  that  year  an  act  of  parliament  passed  (cap.  5.),  en- 
abling parties  to  endow  hospitals.     The  regnal  year 
commenced  on  the  17th  November j  1596;  but  the  act 
would  relate  to  the  first  day  of  the  session,  which  was 
the  24th  of  October j  1597*     The  ordinances,  therefore, 
were  made  before  the  act  passed.     Now,  before  the 
Stat.  39  Eliz.  c  5«,  no  hospital  could  have  been  erected 
without  the  queen's  licence;  but  that  act,  after  refer- 
ring to  a  statute  passed  in  a  preceding  session,  and 
reciting  that    **  her   most  excellent    majesty,    under- 
standing and  finding  that  the  said  good  law  has  not 
taken  such  effect  as  was  intended,  by  reason  that  no 
person  can  erect  or  incorporate  any  hospital,  houses  of 
correction,  or  abiding  places,  but  her  majesty,  or  by 
her  highnesses  special  licence  by  letters  patent  under 
the  great  seal,"  proceeds   to  enact  that  all   persons 
seised  of  an   estate   in   fee-simple,    their  heirs,  &c., 
shall  be  empowered,   by  deed  inrolled   in   the   High 
Court  of  Chancery,  to  erect  and  endow  hospitals ;  and 
that  ^  the  same  hospitals  or  houses  so  founded  shall 
be  incorporated,  and  have  perpetual  succession  for  ever 
in  fSurt,  deed,  and  name."     If,  therefore,  the  hospital 
was  founded  before  the  act  passed,   it  had  no  legal 
commencemenl,  as  it  does  not  appear  that  the  queen's 
licence  was  first  obtained,  there  being  no  trace  of  any 
letters  patent     In   that   case,   the  hospital  would  be 
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1844.  maintained  by  a  mere  act  of  kindness  on  the  part  of  the 
g,^,^^  Exeter  family ;  but  if  the  hospital  was  founded  after  the 
passing  of  the  act,  the  hospital  must  form  a  corporation 
aggregate,  of  which  the  bedesmen  are  members.  lu 
either  point  of  view,  the  bedesmen  would  have  no  right 
to  vote.  In  the  third  place,  supposing  these  parties  to 
have  an  equitable  estate,  they  have  not  an  estate  for  life. 
The  1 7th  rule  provides  that  such  bedesman  as  will  not 
in  convenient  time  learn  and  be  able  to  say  the  Lord's 
Prayer,  the  Creed,  and  to  anmer  to  the  Commandments, 
shall  be  avoided  from  his  room,  after  fourteen  days* 
space  given  him  to  learn  the  same.  Now  a  bedesman 
may  be  dumb.  So,  a  party  may  be  removed  if  he  be  a 
leper,  which  he  might  become  without  any  fault  of  his 
own.  \Tindal  C.  J.  The  21st  rule,  in  speaking  of  the 
rooms  allowed  to  the  bedesmen  in  the  almshouse,  uses 
the  words  "  during  their  lives.''  Does  not  that  show 
that  an  estate  for  life  was  contemplated  by  the  founder 
of  the  hospital?  Erie  J.  If  a  party  has  a  freehold 
estate,  is  it  any  objection  to  his  qualification  that  there 
is  a  defect  in  his  title  T]  There  is  another  objection  to 
the  votes  of  these  parties,  that  they  are  in  the  receipt 
of  alms*  {^Erle  J.  Can  any  case  be  found  in  which  an 
estate  for  life  in  lands  or  tenements  was  considered  to  be 
alms  ?  Tindal  C.  J.  It  does  not  appear  that  this  ob» 
jection  was  taken  before  the  revising  barrister.  Three 
objections  were  urged  before  him,  but  none  of  them 
touch  upon  or  comprehend  this  point.] 

«/•  Hildt/ard  for  the  respondent  The  Court  cannot 
entertain  the  question  whether  this  hospital  was  created 
by  feoffment  or  by  incorporation.  The  87th  section 
of  the  stot.  35  Eliz*  c.  7.,  which  appears  to  be  the  act  to 
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which  the  stat  59  Eliz.  c.  5*  refers,  enacts  that  it  shall        1844 
be  lawful  for  every  person,  during  the  space  of  twenty       Simpsou 
years  next  ensuing,  to  make  feoffments,  &c»,  in  fee*     wilki'kbov. 
simple^  as  well  to  the  use  of  the  poor,  as  for  the  pro- 
vision, sustentatioo,  or  maintenance  of  any  bouse  of 
correction,  or  abiding  houses,  of  all  or  any  part  of  his 
lands,  &c^  and  in  such  manner,  &&  as  he  might  have 
done  under  the  staL  18  Eliz.  c.  20.     The  revising  bar- 
rister has  found  that  this  hospital  was  founded  under  a 
feoffment,  and  there  can  be  no  appeal  from  his  decision 
upon  a  question  of  fact.    [He  was  then  stopped  by  the 
Court] 

TiNOAL  C.  J«  The  only  questbn  open  to  us  is, 
whether  the  barrister  was  wrong,  in  point  of  law,  in 
saying  that  there  might  be  some  legal  commencement 
to  the  estate,  not  necessarily  investing  the  claimants  with 
a  corporate  character.  I  think  not  only  that  he  was 
not  wrong  in  point  of  law,  but  that  the  facts  of  the 
case  fully  warrant  such  a  conclusion.  The  ordinances 
being  made  prior  to  the  stat  39  ^iz,  c*  5.,  one  has  a 
right  to  presume  that,  when  that  act  passed,  matters 
were  going  on  in  the  course  which  the  law  then  allowed. 
I  think,  therefore,  that  the  revising  barrister  was  right 

CoLTMAN  J.  concurred. 

Maule  J.  I  also  think  that  the  revising  barrister 
came  to  a  right  conclusion.  The  ordinances  were  made 
in  Augtisi  1597,  and  therefore  before  the  stat  59  Eliz. 
C.5.  was  passed.  It  might  well  be  that  the  hospital  was 
founded  under  a  licence  from  the  crown,  which,  after  a 
lapse  of  250  years,  might  with  great  propriety  be  pre- 
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sumed.  I  do  not  think  it  likely  that  Lord  Burleigh 
would  have  had  any  difficulty  in  procuring  such  a 
licence,  and  it  is  not  very  probable  that,  without  it,  he 
would  have  undertaken  an  enterprise  of  that  description. 
I  think,  therefore,  that  the  legal  estate  vested  in  the 
feoffees  of  the  hospital,  and  that  the  bedesmen  have 
such  an  equitable  estate  as  entitles  them  to  vote. 


Erle  J.  concurred. 

J.  Hildyard  applied  for  costs. 

Maule  J.  My  own  opinion  is,  that  the  successful 
party  ought  to  have  his  costs  in  all  cases,  unless  there 
be  some  strong  reason  to  the  contrary. 

The  other  judges,  however,  thinking  that  this  was 
not  a  case  for  costs,  the  application  was  refused. 

Decision  affirmed,  without  costs. 


Novembers!.      Nm9N,  Appellant,  and  Denton,  Respondent. 


A  building,       ^T^HIS  was  a  consolidated  appeal  from  the  decision  of 

containing  a  "**^».-r.  t^  •  .... 

ground  floor,  Charles  Evans,  £sq.,  the  revismg  barrister  for  the 

n'i'^holS  b*>™"«^  of  Bwy  St.  Edmund,. 

^am^r^'b^-        '^^^  respondent's  name  appeared  hi'  the  list  of  per- 
ing  a  fireplace    gQ^g  entitled  to  vote  in  the  election  of  members  for  the 

and  a  window, 

*^*K^'ilS**"li   "^^''o^g^j  ^"  respect  of  the  occupation  of  property  in  the 
chain,  where  a   parish  of  St*  Mary,  as  follows :  — - 

party  redded 

and  ilept,  is  a 

houw,  within  the  meaning  of  staL  8  W,  4.  c.  45.  «.  27. 

Ttke  Court  will  only  decide  such  points  of  law  as  are  stated  in  the  case  drawn  up  by 
the  revising  barrister. 
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Chiteian  Nams 
and  Sanuine. 

Place  of  Abode. 

Nature  of 
QaaUflcatton. 

Name  of  Street,  Ac. 
where  situate. 

WiUiam  Denton. 

Building     and 
land. 

Haberden. 

1844. 


Now 

V. 

Dbhtov. 


The  respondent  also  duly  claimed  to  be  inserted  in 
the  said  list  in  respect  of  the  occupation  of  the  same 
property,  as  follows :  — 


GhriittanName 
ind  Stifuaioe. 

Place  of  abode. 

Nature  of 
QuaUfleatioo. 

Name  of  Street,  ftc. 
where  situate. 

WiUiim  Denton. 

Ruahbrooke. 

Htmae  and  land. 

Haberden. 

The  respondent,  who  was  duly  objected  to  in  both 
cases  by  the  appellant,  appeared  in  support  of  his  claim 
to  be  retained,  or  to  be  inserted  in  the  said  list.  It 
appeared  that  at  Michaelmas^  1888,  the  respondent  and 
John  Frederick  Denton^  Henry  John  Hasiedj  and  John 
'ttomas  Ord,  jointly  hired  a  piece  of  pasture  land  in  the 
said  parish  for  seven  years,  at  a  rent  of  8/.  per  annum, 
and  that  shortly  afterwards  they  erected  a  building  on 
the  said  land,  at  an  expense  of  45/.  The  building  was 
substantially  built  of  brick  and  stone,  with  a  tiled  roof. 
The  lower  part  consisted  of  a  cow-house  and  stable. 
Over  the  stable  was  a  chamber  about  twelve  feet  square, 
in  which  was  a  fireplace  and  window.  There  was  a 
staircase  from  the  stable  to  the  chamber,  and  the  only 
entrance  to  the  building  was  by  folding-doors  opening 
into  the  cow*house.  The  chamber  was  furnished  with  a 
bed  and  chairs  by  the  respondent  and  his  co-lessees. 
The  pasture  was  used  for  taking  in  the  cattle  of  persons 
in  the  neighbourhood  to  agist,  at  a  certain  price  per 
head  per  we^k ;  some  cattle  belonging  to  the  respondent 
were  also  agisted  there.     When  the  parties  hired  the 
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1 844.        \Baidf  they  employed  a  person  named  Clarke  to  collect  the 

^^  money  paid  for  agistment,  and  it.  was  arranged  between 

▼•  them  that  Clarke  should  find  some  person  to  reside  in 

Dbkton. 

the  building  in  question  to  keep  the  keys  of  the  gate  of 
the  pasture,  and  look  after  the  cattle,  he,  Clarke,  re- 
siding too  far  off  to  do  so  himself.  Clarke  accordingly 
put  his  brother-in-law,  BettSf  into  the  building:  he 
maintained  BetlSj  but  paid  him  no  wages.  Beits  resided 
and  slept  in  the  chamber  in  the  building,  kept  the  key 
of  the  gate  of  the  pasture,  looked  after  the  cattle, 
and  occasionally  received  the  agistment  money.  The 
lower  part  of  the  building  was  sometimes  used  by  the 
cattle  when  ill;  the  cows  were  occasionally  milked 
there ;  and  the  respondent  and  some  of  his  co-lessees 
put  their  horses  in  the  stable.  Each  of  the  four  lessees 
had  a  key  to  the  doors  of  the  building.  The  building 
was  suitable  for  the  purposes  for  which  it  was  used ;  it 
was  conveniently  placed  for  the  occupation  of  the  pas* 
ture;  and  it  was  necessary  that  some  person  should 
reside  on  or  near  to  the  gate  of  the  pasture,  to  look 
after  the  cattle,  and  to  prevent  the  owners  from  taking 
them  away  without  paying  for  the  agistment.  The 
building  continued  in  the  same  state  until  December 
1843,  when  part  of  the  stable  was  converted  into  a 
room,  having  a  fireplace,  and  a  door  opening  into  the 
pasture ;  and  Belts  continued  to  reside  in  the  buildings 
and  the  pasture  was  occupied  as  before.  The  re- 
spondent proved  that  he  was  a  duly  qualified  voter  for 
f  the  said  borough,  subject  to  the  questions  hereinafter 

mentioned. 

The  barrister  expunged  the  name  of  the  respondent 
from  the  list  of  voters  in  respect  of  the  qualification 
**  building  and  land,*'  on  the  ground  that  the  building 
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was  a  house,  and  should  have  been  so  described;  and  1844. 
he  inserted  his  name  in  the  list  in  respect  of  his  qualifi-  ^^^ 
cation,  ^  house  and  land/'  as  claimed  by  him* 

If  the  Court  of  Common  Pleas  should  be  of  opinion 
that  the  said  building  and  land  were  not  occupied  by  the 
respondent  and  his  co-lessees,  within  the  twenty-seventh 
section  of  the  2  W.  4.  c.  45«,  the  list  was  to  be  amended 
by  expunging  the  name  of  the  respondent  therefrom. 
If  the  Court  should  be  of  opinion  that  the  building  and 
land  were  occupied  by  the  respondent  and  his  co-lessees, 
and  that  his  qualification  was  properly  described  as 
^  building  and  land,"  the  list  was  to  be  amended  by 
expunging  the  name  of  the  respondent  in  respect  of  the 
qualification,  **  house  and  land,"  and  inserting  his  name 
as  it  originally  stood  on  the  list  in  respect  of  the  qualifi- 
catu>n,  ^*  building  and  land."  And  if  the  Court  should 
be  of  opinion  that  the  building  and  land  were  occupied 
by  the  respondent  and  his  co-lessees,  and  that  his  quali- 
fication was  properly  described  in  his  claim  as  **  house 
and  land,*'  the  list  was  not  to  be  amended. 

Manning  Serjt.    for  the  appellant.      Assuming  the 
structure  described  in  the  case  to  be  a  building  within 
the  meaning  of  the  twenty-seventh  section  of  the  stat. 
2  W.  4.  c.  45.,  the  question  for  the  opinion  of  the  Court 
is,  first,  whether  it  did  not  cease  to  be  such  a  building, 
and  become  a  house^  in  December  1848.    If  so,  the  re- 
spondent did  not  occupy  the  house  (which  was  part  of 
the  qualification  in  respect  of  which  he  claimed  to  have 
his  name   inserted   in   the  list  of  voters),  for  twelve 
calendar  months  prior  to  the  Slst  day  of  Jtdy^  1844. 
Now,  the  building  was  clearly  not  a  house  before  Z)^- 
tewber  1843,  and  as  the  claim  is  not  made  in  respect  of 


▼. 
Dkhtoit. 
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1844'.  a  **  building  and  house/'  the  clause  relating  to  succes- 
^^^  sive  occupationi  2  fV.  4.  c.  45.  «.  28.,  will  not  assist  the 
respondent.  In  Bartlett  v.  Gibbs  (a)^  the  Court  decided 
that  the  claimant  must  describe  all  the  premises  which 
constitute  his  qualification,  but  there  is  no  such  desrip- 
tion  in  this  case  as  **  house  and  building/'  \Maule  J.  You 
contend  that  the  building  did  not  become  a  house  before 
December  J  1848.  The  Court,  however,  are  bound  to 
presume,  in  favour  of  the  decision  of  the  revising  bar- 
rister, any  state  of  facts  consistent  with  those  which  are 
stated  in  the  case.  It  is  for  the  appellant  to  shew  that 
the  building  was  not  a  house  prior  to  December  I84S, 
and  that  it  wcu  a  house  afterwards.  May  not  a  house 
consist  of  a  chamber,  and  a  cow-house  under  it  ?  7Vn- 
dal  C.  J.  Was  it  not  a  house,  when  a  man  was  put  in 
it  to  sleep  there?]  The  revising  barrister  has  not  found 
that  the  building  was  a  house  before  December^  I84d. 
\Erle  J.  He  has  found  that  the  respondent  was  quor- 
lifted  in  respect  of  a  *^  house**  and  land.]  It  is  sub- 
mitted that  there  was  no  suflScient  occupation  to  make 
it  a  house.  Clarke  was  a  mere  agent  employed  to  col* 
lect  the  agistment  money,  not  a  domestic  servant* 
iMatde  J.  Would  not  an  occupation  by  a  non-domestic 
servant  do  ?]  It  is  submitted  that  it  would  not  be  suffi- 
cient. There  must  be  an  occupation  of  the  house  as  a 
dwelling-house.  lErle  J.  Are  you  not  confoundingr 
occupation  with  residence  ^  Tindal  C.  J.  The  occupa- 
tion of  the  land  was  by  agisting  it,  and  of  the  house,  by 
putting  in  a  servant  to  attend  to  the  agisting.  It  may 
be  a  very  disagreeable  house,  but  still  it  is  a  house.  In 
the  case  of  a  mews,  the  horses  are  stabled  below,  and 

• 

(a)  Ant^  p.  7S. 
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the  coachman  sleeps  in  a  room  above;  there  the  occu-  1844. 
pation  of  the  servant  is  the  occupation  of  his  master.]  ^svvnt 
There  is  a  further  objection  to  this  qualification,  that 
the  place  of  the  respondent's  abode  is  stated  to  be 
'*  BuMirookti^  without  any  further  description.  \Mande  J. 
Was  that  objection  taken  before  the  revising  bar- 
rister?] That  does  not  appear  upon  the  case,  nor  is 
it  necessary  that  it  should  be  stated.  The  revising  bar- 
rister is  not  required  to  state  what  objections  were  taken 
before  him.  The  forty-second  section  of  the  stat.  6  Vict. 
c.  18.  merely  directs  him  to  "  state  in  writing  the  facts 
which,  according  to  his  judgment,  shall  have  been  esta- 
blished by  the  evidence,  and  which  shall  be  material  to  the 
matter  in  question ;  and  also  his  decision  upon  the  whole 
case.**  \Tindal  C.  J.  The  clause  also  requires  him  to 
state  his  decision  upon  the  point  of  law  appealed  against. 
Tou  have  no  right  to  rabe  new  points  now.] 

Byles  Serjt,  contra^  was  not  called  upon  by  the 
Court. 

TiNDAL  C.  J.  I  do  not  think  that  the  appellant  has 
any  right  to  make  the  last  objection,  {a)  As  to  the 
other  point,  I  think  the  building  described  is  within  the 
&ir  meaning  of  the  wofd  **  housed  It  was  a  place  where 
a  party  dwelt,  as  people  usually  do  dwells  by  staying 
there  during  the  day,  and  sleeping  there  at  night  That 
being  the  case,  I  do  not  understand  why  it  should  cease 
to  be  a  house,  because  cattle  were  allowed  to  occupy 
the  ground  floor.  The  case  is  very  clear,  and  I  think 
that  the  decision  should  be  affirmed  with  costs. 

The  other  judges  concurred. 

Decision  affirmed,  with  costs. 

(a)  See  the  last  case. 
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1844. 


November  21.       Moss,  Appellant,  and  The  Overseers  of  St. 

Michael,  Lichfield,  Respondents. 

^MiA^  AT  a  Court  held  before  T%omas Brosy  Esquire,  the 
lAchjtOd,  being  revising  barrister  for  the  city   of  Lichfield,  John 

jointly  occupied 

by  m  father  and  Brown  Moss  claimed  to  have  his  name  inserted  in  the  first 
were  made  for  Hst  of  voters  for  the  parish  of  Si.  Michael,  in  the  said 
poor  of  the  ^  ^^^Yf  ^heu  the  barrister  rejected  the  claim,  subject  to 
^r^lding  ^^'  opinion  of  the  Court  of  Common  Pleas  on  the  fol- 
Jufy  1844.        lowinir  case :  — • 

In  the  third  ^ 

mte  the  names       John  BrooM  Moss  claimed  as  occupier  of  a  buildinir 

of  father  and  ^  ... 

son  were  in-      and  land  situate  at  Glass  Croft,  in  the  said  parish.     In 

•erted,  but  the 

name  of  the  support  of  his  claim,  it  was  proved  that  the  claimant 
out  of  the  first  occupied,  jointly  with  his  father,  William  Moss,  a  build- 
oTerseOT'nor  '"R  together  with  land,  of  a  nature  to  confer  the  fran- 
**tii*^afte"^  chise  within  the  provisions  of  the  twenty-seventh  sec- 
payment  of  the  tion  of  Stat.  2  TF.  4.  c.  45. ;  and  that  the  claimant  and 

first  and  second 

rates,  that  there  the  Said  William  Moss  had  occupied  the  same  jointly 

was  a  joint  oc-  i  i  . 

cupation  of  the  for  more  than  twelve  calendar  months  next  previous  to 
though  the  son  the  last  day  of  July  1844,  as  tenants  thereof,  under  the 
first  uid  second  same  landlord,  at  the  annual  rent  of  40/.  and  upwards, 
I]^Kl!!i!!!*     antl   that   both  of  them,   the   claimant  and   the  said 

own  nana  to  ' 

the  collector.      William  M0SS3  w'ould  be  entitled  to  have  their  names 

Had,  that  ' 

the  son  was  not  inserted  in  respect  of  their  occupation  of  the  buildincr 

entiUedtobe  .  ^  »  ^ 

registered,  not    and  land,  provided  they  were  both  of  them  duly  rated 

having  been  on   .  ^  ,,  r        1  i«   r     r    t 

the  first  two       in  respect  of  the  same  to  all  rates  for  the  relief  ot  the 

/d?  called  upon  P^or  in  the  said  parish,  made  during  the  time  of  their 

^Iseid^luo^     joint  occupation  as  aforesaid.     There  were  three  rates 

that  there  was     mjuJe  for  the  relief  of  the  poor  of  the  said  parish  durini; 

no  nusnomer,  *^  r  » 

or  inaccurate 

or  insufiicient  description  of  the  penon  occupying,  within  the  meaning  of  stat  6  Viet* 
C  18.  «.  75. 
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the  said  period;  in  the  first  and  second  of  which  the  1844. 

name  of  the  said  William  Moss  alone  was  inserted  as  J^~ 

the  person  rated  in  respect  of  the  said  premises,  and  1: 

the  name  of  the  claimant  was  wholly  omitted  from  both  OreweerB  of 

^  St.  MicBAxty 

of  the  last-mentioned  rates  in  respect  of  the  said  pre*      l^icHrtuo. 

mises;    but  to  the  third  rate  Jthe  claimant  was  rated, 

and  his  name,  jointly  with  the  name  of  the  said  William 

MosSf  was  inserted  in  the  last-mentioned  rate  in  respect 

of  the  said  premises.    The  claimant  being  the  person 

liable  to  be  rated  for  the  said  premises  jointly  with  his 

(ather,  the  said  WitUam  Moss,  had  bon&JUe  paid  with 

his  own  hand  to  the  collector  the  two  first-mentioned 

rates,  and  all  sums  of  money  dne  for  rates  in  respect  of 

such  premises  during  their  joint  occupation  aforesaid ; 

but  the  overseers  of  the  said  parish  were  not  aware  till 

the  beginning  of  May  1844,  and  ader  such  payment  by 

the  claimant  of  the  first  and  second  rates,   that  the 

claimant  did  occupy  the  said  premises  jointly  with  his 

father,  the  said  William  Moss. 

It  was  contended  that,  by  virtue  of  the  seventy-fifth 
section  of  stat.  6  Vict.  c.  18.  the  claimant  ought,  under 
the  above  circumstances,  to  be  considered  as  having 
been  rated,  and  as  having  paid  all  the  rates  in  respect 
of  the  said  premises  within  the  meaning  of  the  twenty- 
seventh  section  of  stat.  2  W.  4.  e.  45.,  and  that  he  was 
entitled  to  have  his  name  inserted  in  the  said  list  in 
respect  of  the  premises  aforesaid.  The  revising  bar- 
rister was  of  opinion,  that  the  omission  of  the  name  of 
the  claimant,  under  the  above  circumstances,  did  not 
constitute  a  misnomer,  or  inaccurate  or  insuflScient  de- 
scription in  the  said  rate,  of  the  person  occupying  the 
said  premises  within  the  iteeaning  of  the  stat.  6  VicL 
€•  18.  I.  75.,   and  was  of  opinion,  on  the  whole  case. 
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ISi^.        that  the  claim  of  the  said  John  Brawn  Moss  had  not 

j^^^         been  made  out     The  question  for  the  opinion  of  the 

^^  Court  was,  whether,  under  the  provisions  of  the  stat. 

Oveneen  of    6  Vict.  c.  18.  s.  75.,  the  claimant  ought  to  be  considered 

LicHFixLo.     as  having   been  rated,    and  having  paid  all   rates  in 

respect  of  the  said  premises,  within  the  meaning  of  the 

Stat.  2  W.  4.  c.  45.  s.  27. 

• 

Bifles  Seijt.,  for   the  appellant      The  question   is, 
whether  there  has  not  been,  in  this  case,  a  suflScient 
virtual  rating  of  the  appellant,  although  the  rate  was 
made  in  his  father's  name  only.     By  the  twenty-seventh 
section  of  the  Reform  Act,  it  is  provided  that  no  occu- 
pier of  premises  of  the  annual  value  of  10/.  shall  be 
entitled  to  vote  for  a  city  or  borough,  unless  he  shall 
have  been  rated,  in  respect  of  such  premises,  to  all  rates 
for  the  relief  of  the  poor  made  during  the  time  of  his 
occupation,  nor  unless  he  shall  have  paid,  on  or  before 
the  20th  day  of  July,  all  the  poor's  rates  which  shall  have 
become  payable  from  him  in  respect  of  such  premises 
previously  to  the  6th  day  of  April  then  next  preceding. 
But,  by  Stat  6  VicL  c.  18.  s.  75^  it  is  enacted,  that 
where  any  person  shall  have  occupied  such  premises  for 
twelve  calendar  months  next  previous  to  the  last  day  of 
Jub/f  and,  being  the  person  liable  to  be  rated  for  such 
premises,  shall  have  been  bondjtde  called  upon  to  pay, 
in  respect  of  such  premises,  all  rates  made  during  the 
time  of  his  occupation,  and  shall  have  bond  fide  paid,  on 
or  before  the  20th  day  of  Jvlyf  all  sums  of  money  which 
he  shall  have  been  called  upon  to  pay,  in  respect  of 
such  premises,  for  one  year  previously  to  the  6th  day 
of  April  then  next  preceding,  he  shall  be  considered  as 
having  been  rated,  and  as  having  paid  all  rates,  in  re- 
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spect  of  sQcb  premises,  and  be  entitled  to  be  registered  1844. 

in  respect  of  the  same,  notwithstanding  any  misnomer^  ^^~ 

or  inaccurate  or  insufficient  description  in  any  rate  of  J: 

the  person  so  occupying.     It  is  submitted  that,  under  Oreneeriof 

St*  MicBAKt» 

the  provbions  of  the  latter  statute,  there  has  been  a     LicHmun 
sufficient  rating  of  the  claimant     It  is  found  by  the 
case  that  he  was  liable  to  be  rated,  and  that  he  had 
bon&fiie  paid  the  rates.     \Mavie  J.  The  difficulty  is^ 
that  he  has  paid  the  rates,  without  having  been  called  on 
to  pay  them.]      The  occupation  of  the  premises  being 
joint,  there  was  a  quMi  partnership  occupation.     If  a 
firm  be  rated  in  the  name  of  ^^  Jones  and  Co.,''  all  the 
members  of  the  firm,  although  not  expressly  named, 
are  rated.     In  Reg.  v.  Hulme{a)^  a  question  arose  upon 
die  construction  of  the  stat.  4  &  5  J^.  4.  r.  76.  «•  66* 
which  enacts,  that  no  settlement  shall  be  acquired  and 
completed  by  occupying  a  tenement,  unless  the  person 
occupying  the  same  shall  have  been  assessed  to  the  poor 
rate,  and  shall  have  paid  the  same  in  respect  of  such 
tenement  for  one  year.      It  appeared,  in  that  case,  thai 
the  pauper  occupied  a  tenement  and  paid  the  rent  and 
poor  rate  for  a  year ;  but,  in  the  rate,  the  name  of  the 
occupier  was  entirely  omitted.  It  was  held,  notwithstand- 
ing, that  the  pauper  was  sufficiently  assessed  to  satisfy 
the  statute.     The  word  *< charged"  which  is  used  in 
the  Stat  S  &  4  fF.  4*  ^*  c.  11.  5.  6.,  has  the  same  mean- 
ing as  the  word  *^  assessed,"  and  it  has  been  repeatedly 
held,  in  the  construction  of  that  act,  that  the  total  omis- 
sion of  the  name  of  the  party  really  rated  will  not  pre- 
Tent  his  gaining  a  settlement.     iMaule  J.  In  Reg.  v. 
Hidme{a\  no  person  was  charged,  but  the  property  was 

(a)  4  Q.  B.  538. 
VOL.  I.  P 
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184^  assessed.    Brie  J.  Here  the  oveneers  did  net  intend  to 

j|^~  charge  the  appellant,  and  they  did  charge  bis  father. 

^  It  is  dear  that,  if  a  firm  is  intended  to  be  rated,  all  the 

2^^!^^^  partners  are  indoded  in  the  rate:   bnt  the  cnvrseers 

Oft  BUaBAtLf      ^ 

LnmnmuK  could  not  have  intended  to  charge  the  appeUam^  be* 
cause  they  did  not  know  of  the  joint  occupation  till 
Jkfqy,  1844.]  As  between  his  fallier  and  hinsdf  the 
appellant  was  charged,  because  be  was  bound  to  con- 
tribute his  quota  of  the  rate. 

KingUdce  Seijt,  who  appeared  for  the  respondent, 
was  not  called  upon. 

TiNDAL  C.  J.  It  appears  to  me  that  this  case  does 
not  fall  within  the  stat  6  Vict,  c  18.  i.  75.  That  sec- 
tion provides  for  cases  of  misnomer,  or  inaccurate  or 
insufficient  description  of  the  person  occupying,  but  here 
another  person  is  charged.  By  that  section  also^  a 
party  must  have  been  honfLfde  called  on  to  pay  the  rate, 
which  was  not  the  case  in  the  present  instance. 


CoLTMAN  J.    The  claimant  in  this  case  was 
rated  nor  called  upon  to  pay  the  rate. 


Maule  J.  The  effect  of  the  seventy-fifth  section  of 
the  Registration  of  Voters  Act  is,  that  a  blunder  of  the 
overseers  in  wrongly  stating  the  name  or  property  of  a 
party  upon  the  rate,  shall  not  vitiate  his  vote.    Here  the 

appellant  was  not  upon  the  rate,  but  his  fiuher  was. 

« 

Erle  J.  concurred. 

Kinglake  Serjt.  applied  for  costs. 
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TiNDAL  C.  X     I  think  there  might  be  some  doubt        1844. 
upon  the  question.    The  appeal  was  not  a  mere  specu-         ^^^^ 
latioD.  Jl- 

Hie 

Decision  aflBrmed,  without  costs.     Oveneen  of 

St.  IdlCBABLt 

LicaruLD. 
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CASES 


1845.  ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF   COMMON  PLEAS 

UNDER  THE  STAT.  6  VICT.  c.  18. 


HILARY  TERM  AND  VACATION, 

AKD 

EASTER  TERM, 

IN  THB 

EIGHTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


January  16.    EcKEBSLEY,  Appellant,  and  Babeeb,  Bespondent. 

The  situation      A  T  a  court  held  before  Bichard  Maithewsj  Esquire^ 

of  the  premitwfl    xjL  <«       i 

in  respect  of  one  of  the  revising  barristers  for  the  southern  divi- 

claims  to  vote  sion  of  Lancashire^  the  respondent's  name  appeared  on 
8uffid€nti"y^' "  ^®  ''^^  ®^  voters  for  property  situate  in  the  township  of 
^Ts'SrV'r^'  ^^f^^^^^l^^^^*  and  was  objected  to  by  the  appellant  No 
?  ^  Seh^^'i*"**  exception  was  taken  to  the  notice  of  objection,  which 
(A),  Nos.  s       was  admitted.     The  particulars  of  the   respondent's 

and  3),  if  the  .    .  ^  ^ 

street  or  lane      Christian  and  surname,  place  of  abode,  nature  of  quali- 

where  the  pro-     #•       • 

perty  is  situate   ncation,  and  Situation  and  description  of  the  qualifying 

be  stated,  (none 

of  the  houses  therein  being  numbered)  without  also  stating  the  name  of  the  occupjing 

tenant ;  but  if  the  houses  are  numbered,  the  number  also  should  be  given. 

If  the  premises  are  not  in  a  street,  or  lane,  or  other  like  place^  but  in  a  road,  or  on  a 
common,  or  the  like,  the  name  of  the  property  should  be  given,  if  known  by  any,  or  the 
name  of  the  occupying  tenant. 
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property^  appeared  on  the  list  of  voters  as  follows ;  (that 
b  to  say,) 

CHADDERTON. 


CMHin  Namemd 
■■nrnmr    of  aach 
VotoratftiU  kngth. 

Place  of 
Abode. 

Nature  of 
Quallflcation. 

Street,  Lane,  or  other  like 
Place  hi  thif  ParUh  or 
Township,  and  Number  of 
House  (If  anj),  where  the 
Property  Is  ittoate,  or  Name 
of  the  Property  (if  known 
bj  anj),  or  Name  of  the 
ooeuimng  Tenant ;  or  if  the 
QuaUflcation  consist  of  a 
Rent-charge,  then  the 
Names  of  the  Owners  of 
the  Property  out  of  which 
such  Rent-charge  la  issuing, 
or  some  of  them,  and  the 
Situation  of  the  Property. 

Barker,  John. 

Seedey 

Bank, 

Pendle- 

too. 

UndiTided 

moiety  of 

two  freehold 

cottages. 

Tinker   Lane,    Hollln- 
wood. 

It  appeared  in  evidence  that  the  respondent  was 
seised  in  fee  simple  of  an  undivided  moiety  of  two 
cottages,  situate  in  Tinier  Lanej  HoUinwoodj  in  the 
township  of  Chadderion.  A  part  of  the  township  of 
dadderton  is  commonly  called  and  well  known  by  the 
name  of  Hollinwood.  Part  of  the  public  turnpike  road 
from  Oldham  to  Manchester  passes  along  Tinier  Lane ; 
all  one  side  of  which  lane,  and  at  one  end  thereof  the 
whole  of  the  said  lane,  is  within  HoUinwoodj  in  the 
township  of  ChadderUm*  The  other  part  of  the  said 
lane  is  within  the  township  of  Oldham.  The  division 
between  the  two  townships  is  well  and  commonly  known. 
Here  are  from  forty  to  fifty  cottages  standing  along 
Tinier  Lane^  and  occupying,  with  the  intervals  between 
them,  a  line  of  200,  or  250  yards  in  length ;  about  ten 
of  the  cottages  are  in  the  township  of  Oldham.  All  the 
odier  cottages  are  in  the  township  of  Chadderion.  None 
of  the  cottages  in  Tinier  Lane  are  numbered,  nor  are 
the  two  cottages  in  respect  of  which  the  respondent 
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1845.       foanded  his  qualificfttion  as  before  mentioned,  nor  is 

EcKxuuir"  ^^^^^^  of  ^^'^^  known  by  any  name  of  the  property. 
Any  person  inquiring  in  Titiker  Lane^  or  in  the  neigh- 
bourhood, for  the  respondent's  cottages,  would  readily 
find  the  cottages  described  in  the  list  of  voters. 

It  was  objected,  on  behalf  of  the  appellant,  that  the 
description  given^  namely,  "  TUAer  Lane^  HoUinwood/* 
as  the  same  appeared  in  the  list  of  voters,  was  not  a 
sufficient  description  of  the  situation  of  the  qualifying 
property  as  required  by  statute  6  Vid.  e.  18.,  reference 
being  also  had  to  the  forms  in  Schedule  (A.)>  appended 
to  the  said  statute;  and  that  neither  of  the  cottages 
being  numbered,  nor  the  property  known  by  any  name^ 
the  names  of  the  occupying  tenants  must  be  given.  The 
revising  barrister  thought  that  ^<  the  namer  of  the  pro- 
perty, if  known  by  any,"  and  *'  the  name  of  the  occupy- 
ing tenant,"  were  neither  of  them  intended  as  substitutes 
for  the  number  of  a  bouse  in  any  *<  street,  lane,  or 
other  like  place,"  (by  **  other  like  place,"  understanding 
square,  court,  crescent,  yard,  alley,  and  the  like,)  but 
that  they  were  separate  and  distinct  heads  of  descrip* 
tion  of  themselves,  intended  to  apply  to  properties 
(very  numerous  in  county  qualifications)  which  were 
not  situate  in  any  *^  street,  lane,  or  other  like  plaoe^" 
and  not  to  properties  which  were  so  situate ;  and  that  if 
all  the  above  descriptions  were  to  be  referred  to  pro- 
perties situate  in  some  **  street,  lane^  or  other  like 
place,"  then  the  numerous  properties  giving  county 
qualifications  to  vote,  and  which  were  not  so  situate, 
as  country  mansions,  farms,  manufacturing  and  other 
works,  and  the  like,  would  be  left  undescribed.  The 
barrister  accordingly  decided  that  the  description  given 
of  the  respondent's  qualification  was  suflBcient ;  and  that, 
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ooder  the  above-meDtioned  circumstances,  it  was  not  1845. 
necessary  to  insert  the  names  of  the  occupying  tenants, 
or  either  of  them,  but  offered  to  do  if  the  respondent 
wished  it.  The  respondent  declined  having  the  occupy- 
ing tenants'  names,  or  either  of  them,  inserted,  on  the 
ground  that^  in  consequence  of  the  frequent  changing 
of  tenants  in  small  tenements  of  this  kind,  the  insertion 
of  the  occupying  tenants'  names  would  probably  render 
tbe  description  of  his  qualifying  property  less  certain 
than  if  their  names  were  omitted.  The  revising  bar- 
rister retained  the  respondent's  name  on  the  register, 
vitfaont  adding  any  tenant's  name.  Each  of  the  cot* 
tages  had  an  occupying  tenant. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, nnder  the  circumstances  mentioned  and  set  forth 
in  the  above  statement  of  facts^  the  name  of  the  re- 
spondent was  rightly  retained  on  the  list  of  voters, 
without  inserting  the  occupying  tenants'  names,  or  one 
of  them. 

The  case  was  argued  in  Michadmas  term  (November 
ISth)  by  Cockbum  (with  whom  was  Kinglake  Ser)t)  for 
the  appellant,  and  CardweO  for  the  respondent. 

Cur.  adv.  wU. 

The  judgment  of  the  Court  was  now  delivered  by 
TiMDAi.  C.  J.  The  objection  in  this  case  wa%  that 
the  description  in  the  list  of  voters  of  the  property  in 
respect  of  which  the  respondent  claimed  tbe  right  to 
vote  was  insufficient,  inasmuch  as  it  omitted  to  state 
tbe  name  of  the  occupying  tenant.  The  qualification  is 
described  to  be  in  respect  of  ^<  an  undivided  moiety  of 
two  freehold  cottages  in  Tinker  Lane^  HoUimoood ; " 
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184'5.  and  it  is  stated,  as  a  Fact  in  the  case,  that  none  of  the 
EcKiftiLsr  cottages  in  Tinker  Lane  are  numbered,  nor  are  either 
of  the  two  cottages  known  by  any  particular  name.  The 
question  therefore  is,  whether,  under  the  circumstances 
of  this  case,  the  name  of  the  occupying  tenant  is  re* 
quired  to  be  inserted ;  and  we  think,  upon  the  proper 
construction  of  the  act,  it  is  not. 

The  fourth  section  of  the  statute  6  Vict.  c.  18.,  re- 
quires the  notice  of  claim  to  be  delivered  or  sent  to  the 
overseers,  according  to  the  form  of  notice  set  forth  in 
Schedule  (A.),  and  numbered  2,  or  to  the  like  effect; 
and  the  form  No.  2.  requires  the  street,  lane,  or  other 
like  place,  and  number  of  the  house  (if  any),  where  the 
property  is  situate ;  or  name  of  the  property,  if  known 
by  any ;  or  name  of  the  occupying  tenant  to  be  inserted. 
And  we  think  the  word  **  or  "  in  this  form  is  disjunctive, 
and  creates  three  different  descriptions;  and  that  it  is 
sufficient  if  the  qualification  is  brought  within  any  one 
of  them,  namely,  either  the  street  or  lane,  and  number, 
if  any ;  the  name  of  the  property,  if  any ;  or  the  name 
of  the  occupying  tenant,  if  any.  And  although  it  is 
contended  that  the  fifth  section  of  the  act  requires  the 
overseers  to  make  out,  according  to  the  form  numbered 
3.  in  Schedule  (A.),  an  alphabetical  list  of  claimants, 
containing  (amongst  other  things)  *'  the  nature  of  bis 
qualification,  and  the  local  or  other  description  of  his 
property,  and  the  name  of  the  occupying  tenant  thereof" 
and  that  consequently  the  name  of  the  occupying  tenant 
must  be  inserted  in  each  case ;  yet  it  appears  a  sufficient 
answer  that  this  direction  is  qualified  and  restricted  by 
the  words  which  immediately  follow,  viz.  "  that  the 
same  shall  be  written  as  they  are  stated  in  the  claim.*' 
The  direction  at  the  head  of  the  form  No.  2.  appears 
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to  as  to  intend  that,  if  the  house  is  in  a  street  or  lane,        184>5. 

or  other  like  place  in  the  parish,  the  street  or  lane     eckimlbt" 

should  be  mentioned ;  and,  if  the  houses  are  numbered, 

the  number  also  should  be  given ;  but  that  if  the  house 

or  premises  be  not  in  a  street  or  lane,  or  other  like 

place,  but  in  a  road,  or  on  a  common  pr  the  like,  then 

the  name  of  the  property  should  be  given,  if  known  by 

ft 

aoy,  or  the  name  of  the  occupying  tenant  If^  however^ 
the  two  latter  requisites  are  held  to  apply  necessarily  to 
the  house  or  premises  when  situated  in  a  street  or  lane, 
then  this  inconvenience  would  follow,  that  there  is  no 
description  required  by  the  act  to  be  given  of  a  housQ 
or  premises  noi  situate  in  a  street  or  lane,  or  other  like 
place. 

The  direction  given  by  the  legislature  to  the  overseers 
in  the  stat  2^4.  c.  45.  5.  37.  for  the  framing  of  their 
notice  according  to  the  form  No.  1.  in  the  Schedule  (A») 
annexed  to  that  act,  which  is  a  notice  precisely  for  the 
same  object  and  purpose  as  that  required  by  sect.  4.  of 
the  6  Vid.  c.  18.,  is  so  plainly  expressed  as  to  leave  jio 
possible  doubt  but  that  the  requisition  to  give  the  name 
of  the  property,  or  the  name  of  the  occupying  tenant, 
only  holds  where  the  house  is  not  situate  in  a  street  or 
lane,  or  other  like  place.  And,  as  the  stat,  6  Vict,  c,  IS., 
is  made  in  pari  tnaterid  with  the  former  act,  it  may  be 
properly  inferred  that  no  more  is  required  .by  the  latter 
act  than  by  the  /ormer.  We^therefore  think  the  de- 
cision of  the  revising  barrister,  that  the  description  of 
the  qualification  of  the  respondent  in  the  overseers'  list 
was  sufficient,  was  a  proper  decision,  and  that  the  same 
roust  be  affirmed. 

Decision  affirmed. 
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janumy  16.      PtTTS^  Appellant,  and  Smedlbt,  Respondent 


The  appellant  nHHIS  was  an  appeal  from  the  decision  of  Denis 

flooninahooae^  O'^flg^A  Moylofh  lS»q.f  the  barrister  appointed  to 

landlord  oc-  revise  the  list  of  voters  for  the  city  of  WeshninsUr. 

»d  foJ^fl<l!^  The  case  (a)  stated  that  Charles  MarAdU  was  owner 

l^wf  fiSSf "  ®^  *  **^^  *°^  "^^  ^^*  ^'^^  Catherine  S^reet^  Strand. 

Tiw appellant  He  occupied  the  shop  and  first  floor;  and  also  resided 

had  eidunve  ^^ 

control  over  the  with  his  family  on  the  premises.    The  other  floors  he 

rooms  occupied 

by  him,  and  let  to  several  lodgers.     The  appellant,  Samud  PUts, 

thereof.    He  rented  the  second  and  third  floors  at  a  weekly  rent 

kejto'the**^  amoanting  to  26/.  a  year,  and  he  claimed  to  have  his 

tST^TSli^*  name  inserted  in  the  list  of  voters  in  respect  of  part  (4) 


times  ftttened  of  the  housc  above  mentioned.     He  had  exclusive  con- 
by  a  lock,  of 

which  he  had  trol  over  the  rooms  on  these  floors,  and  had  the  k^s 

no  key,  and 

then  he  entered  thereof  in  his  possession.    He  had  also  a  latcb-key  to 

through  the  the  strect-door,  by  which  he  let  himself  in  at  night, 

tbatbehadnot  There  were  other  lodgers  in  the  house,  to  some  of 

^^^j^l^l^^^  whom  the  landlord  gave  latch-keys ;  bqt  he  sometimes 

any  premises,  \^  youniT  men  as  lodffers,  and  to  tliese  the  landlord 

■a  oimer  or  tf  O  D        ' 


as  owner  or 

tenant,  ^thin    ^  not  entrust  latch«keys.     The  claimant's  right  of 

the  mcamng  of  ^  o 

Stat.  2  r.  4.      egress  and  ingress  had  never  been  interfered  with  by 

&  45.  1.27.,         T     .       .1      ,       ™  ,         ,      ,  1 

but  merely  a      the  landlord.    There  was  another  lock  to  the  entrance 
ment  as  an  iiw    door,  but  the  claimant  bad  never  seen  the  key  of  it. 

mate  or  lodger. 

(a)  This  case  originsUy  stood  first  in  the  list  of  appeals,  bnt  when  it 
came  on  for  aigmnent  (Nooember  18th,  1844),  the  Couit  remarked  that 
tiw  case  stated  mdbiee only, and  ti€ifacit,uid  It  was  acoovdbgly  refoved 
to  the  revising  barrister  to  be  rsetated* 

(6)  Qiune  whether  thb  was  a  suflkient  descriptioo  of  the  claimant^ 
qualification?    See  the  obserfations  of  Erk  J.,  pott^  and  also  the  next 
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When  be  foond  the  street-door  fastened,  he  entered 
the  bouse  through  MarshalPs  shop. 

The  point  raised  for  the  decision  of  the  reyising  bar<* 
rister  was,  whether  the  appellant  had  such  an  exclusive 
occupation  of  the  second  and  third  floors  of  the  hou^ 
Na  17,  Catherine  Streety  as  to  confer  the  franchise; 
and  on  that  pdnt  the  barrister  decided  in  tlie  nega- 
ti?e. 


197 


IS45. 


w%_    - .  _ 

Jrmt 

V. 

Smsdut. 


Cockbum  for  the  appellant  It  is  submitted  that  there 
was  a  su£Bcient  occupation  by  the  claimant  of  a  ^  builct* 
ing,*  within  the  meaning  of  the  twenty-seventh  section 
of  the  Reform  Act.  The  case  falls  within  the  principle 
of  the  decision  in  Wright  v.  ITie  Tawn'derk  of  Stocks 
port  (a),  where  the  Court  held  that  a  room  in  a  factory, 
being  a  separate  portion  thereof,  of  which  the  tenant 
had  the  exclusive  use,  and  also  the  key  of  the  door,  was 
such  a  building  as  was  contemplated  by  that  section. 
The  only  point  of  distinction  between  the  facts  of  that 
esse  and  the  present  is,  that  here  the  landlord  resided  in 
the  same  house  with  the  claimant ;  but  if  it  be  once  con- 
ceded that  a  portion  of  a  house  may  constitute  a  building, 
it  can  make  no  difference  whether  the  landlord  occupies 
a  part  of  it  or  not*  £Erle  J.  The  appellant  claimed 
to  qualify  in  respect  ofpart  of  a  house.  In  the  Stockport 
Case  it  was  found  as  a  fact  that  each  tenant  had  the  ex- 
dnsive  use  of  a  roonh  being  a  distinct  or  separate  por^ 
tbn  of  the  fiustory.]  No  objection  was  taken  to  the 
claim  on  that  ground. 

Mereuether  appeared  for  the  respondent,  but  was 
not  called  upon  by  the  Court. 

(a)  Antd,  p.  S9. 


^ 


Smkpliv. 


198  HILARY  TERM, 

184&.  TiNDAL  C.  X    It  appears  to  me  that  this  case  is 

p^  free  from  any  doubt  The  question  here  is,  whethec 
I'...  the  appelhint  **  occupied  as  owner  or  tenant^''  for  these 
^re  the  words  of  the  statute ;  and  that  question  does  not 
depend  upon  the  description  of  the  premises  occupied, 
but  on  the  nature  of  the  occupation.  All  that  the  land- 
lord has  done  has  been  to  give  the  claimant  a  limited  en- 
joyment of  a  portion  of  the  house  which  he  did  not  himself 
occupy.  I  call  it  a  limited  enjoyment,  because  it  is  stated 
in  the  case  that  the  claimant  had  no  key  to  the  street- 
door,  or  at  least,  that  he  had  never  seen  one ;  and  al- 
though he  was  not  prevented,  generally  speaking,  from 
letting  himself  in  at  night  by  means  of  a  latch«key,  it  yet 
appears  that  the  street-door  was  sometimes  fastened,  and 
that  on  those  occasions  he  entered  the  house  through 
the  door  of  the  shop,  which  was  in  the  occupation  of  the 
landlord.  He  had  therefore  no  exclusive  occupation 
of  the  premises ;  he  was  merely  an  inmate  or  lodger. 
The  other  Judges  concurred. 

Decision  aflSrmed,  with  costs. 


janiMvyis.!     ScoEB,  Appellaiity  and  Huggett,  Respondent. 

ApenonhftT-    HpHIS  was    an  appeal  from  the  decision  of  Denis 

ing  the  MfNurBte      M. 

and  ezdiuifa  Creogh  Moylati^  Esquire,  the  revbing  barrister  for 

occupstioQ  of       ,        ,         ^ 

Apartmenti  in  a  the  City  of  Westminster. 

aputmcnteiM  ^^  ^^^  revision,  Qtcrge  Bedford  cXmaeA  to  be  inserted 
^hTw^dto  ^  *®  ^***  of  voters  for  the  parish  o{  Si.  James,  West- 
f  "^k^ ^    minster,  in  respect  of  the  occupation  of  apartments  at 

of  the  outer 

door^  the  lend* 

lord  of  the  houie  not  residing  therein,  nor  occupying  any  part  of  it,  it  an  occupier,  at 

tenant,  of  a  houie^  within  the  meaning  of  ttat  8  If,  4.  c  45.  a  97. 
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No.  7.  Leicester  Street^  Regent  Street*     The  apartments        1845. 

consbted  of  two  rooms  on  the  second  flooTf  commune        s^i^ 

eating  with  each  other^  for  which  he  paid  20/.  16&  ii 

year  rent.    These  rooms  were  occupied  for  four  years 

by  Bedford  for  the  purpose  of  dwellmg)  and  Bedford 

had  the  use  of  the  back  kitchen  and  yard  in  common 

with  other  parties.    The  house  consisted  of  four  stories; 

the  front  kitchen  on  the  basement  was  let  to  another 

party ;  the  ground  floor,  first  floor,  and  attics  were  each 

separately  occupied  by  other  parties.    The  access  to 

the  kitchen,  and  the  first  and  other  floors  waA  by  the 

coinmon  street-door  of  the  houses  a  key  of  which  was 

in  the  possessiim  of  each  of  the  occupiers,  who  had  each 

a  key  of  the  respective  apartments  in  his  own  occupa-* 

tion,  and  the  exclusive  right  of  access  thereto.     The 

landlord,  Mr.  Kemp^  did  not  reside  in  or  occupy  any 

part  of  the  house. 

Upcm  these  facts  the  point  raised  for  the  decision  of 
the  revising  barrister  was,  whether  the  occupation  of  such 
two  rooms  by  the  claimant  was  suflBcient  to  confer  the 
elective  franchise:  and  upon  that  point  he  decided  in 
the  affirmative. 

Merewetker  for  the  appellant  It  is  submitted,  in  the 
first  place,  that  the  nature  of  BedfbrePs  qualification  was 
improperly  described.  He  claimed  in  respect  of  the 
occupation  of  apartments,  [Erie  J.  The  ^revising  bar-^ 
rister  has  stated  one  question  for  the  opinion  of  the 
Court,  and  we  have  no  other  before  us.  (a)]  Then,  it  is 
contended  that  Wright  v.  The  Town-clerk  of  Stock-- 
fortffi)  does  not  govern  this  case.    There  each  of  the 

(•)  Sw  8imp9on  v.  WUkhuon^  antl,  p.  168.  (6)  AntI,  p.  S8. 
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parties  occupied  a  distinct  portion  of  the  building,  but 
there  was  no  separate  occupation  by  Bedfiird  in  the  pre* 
8eDt<uise. 


VoMumj  for  the 
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was  not  called  upon. 


TiKDAL  C.  J«  I  think  this  case  cannot  be 
guished  from  that  of  two  fiiniiltes  in  one  house,  one 
taking  the  rooms  on  the  left  side  of  the  staircase,  the 
other  taking  the  rooms  on  the  right;  and  each  having  a 
key  of  the  outer  door,  and  the  common  use  of  the 
passage*  ^The  daimaBt  had  a  distioct  and  separate  oe** 
Gupetian  of  his  rooms,  and  the  decision  must  be  ai^ 
ISrmed, 


The  other  Judges  concurred. 

Decision  affirmed  with  costs. 


January  IB.       TOMS,  Appellant,  and  CuiONo,  Respondent. 


A  notice  of 
objection  under 
BUt  6  Vkt^ 
c.  18.  f.  17.» 
muit  be  signed 
by  the  keaii  fit 
the  person 
objecting. 

SoalMmnat 
be  tlie  stamped 
duplicate^  when 
the  notice  is 
sent  by  post» 
under  section 
100. 


TTPON  an  appeal  from  the  decision  of  James  Lancas* 
ter  Uicenay  E^squire,  the  revising  barrister  for  the 
borough  of  Toines,  the  appellant  objected  to  the  name 
of  Samuel  dngel  being  retained  on  the  list  of  persons 
entitled  lo  vote  in  the  election  of  members  for  the 
borough.  The  notice  of  objection  had  been  signed  by 
the  objector  himself,  and  a  copy  thereof  had  been 
signed  with  the  name  of  the  objector  by  one  Hannq/brd, 
by  his  direction  and  in  his  presence,  and  both  were 
addiressed  to  Angela  at  his  place  of  abode,  as  described 
in  the  said  list.    The  said  notice  and  copy  were  exa- 
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mined  by  the  objector^  and  were  by  liiin  taloeii  to  the  1845. 
pottmaster  at  Tatmt^  on  the  28d  of  AMigust  1844^  and  "^^ 
compared  and  staafeped  by  the  puetmaster.  The  notice 
was  retained  at  the  poit«-office  to  be  fsrwarded  accord* 
ing  to  the  act,  and  die  oopy  was  retonwd  to  the  ob- 
jector, by  whom  it  was  prodoced  in  Court«  The  notiGe 
vonld,  in  the  ordinary  course  of  post,  have  been  de- 
liiered  at  Angd^s  place  oT  abode  as  described  in  the 
ttid  list,  on  or.  before  the  S5th  day  of  Ai^ia^.  It  was 
objected,  on  the  pait  of  jA^dy  that  the  prodactfon  of 
sQch  atamped  oopy  was  not  the  prodoction  of  a  4o{di- 
oate  notice  as  requirad  by  stat*  6  Vdei.  €*  18.  s.  100. ; 
and  the  barriBter,  being  ef  that  opinion,  retained  the 
name  cfAngd  on  the  list. 

Twelre  other  cases  were  consolidated  with  the  pre- 
ceding. 

Kin^bike  Seijt  for  the  appellant.  It  is  submitted 
that  the  obgettion  taken  before  the  revising  barrister, 
and  allowed  by  him,  ought  to  be  overruled.  The 
stamped  copy  of  the  notios  of  objection,  dKiugh  not 
signed  by  the  objector's  own  hand»  was  sigiaed  by^  his 
direction  and  in  his  presence,  and  the  notice  sent  by  the 
post  to  An^H  was  actually  signed  by  the  objector.  The 
party  objected  to,  therefore,  has  been  served  with  a  proper 
notice  of  objection,  and  the  question  is,  whether  the 
stamped  duplicate  was  not,  under  the  circumstances, 
efidence  of  the  delivery  of  the  notice,  within  the  mean- 
ing of  the  100th  section  of  stat  8  Vki.  c.  18.  [Tfit- 
lU  CX  J.  The  question  is,  whether  there  be  a  duplicate 
in  the  present  case.  Cresswett  J.  Must  not  the  two 
papers,  the  notice  and  the  duplicate,  be  identical  ?]    It 
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1845.  is  sufficient  to  shew  that  the  postmaster  has  ^amined 
"^^        the  address  and  contents  of  the  duplicatCi  and  found 

^  ^'  them  to  correspond  with  those  of  the  notice  of  object 

tion.  That  is  proyed  by  the  stamp,  and  there  b  nothing 
kk  the  act  which  requires  either  in  express  words,  or  by 
implication,  that  the  duplicate  shall  be  signed  by  the 
objector'  himself.  The  original  notice  is  required,  by 
the  seventeenth  section  of  the  act,  to  be  signed  by  the 
person  objecting,  with  whose  handwriting  the  party 
objected  to  may  be  acquainted,  but  nobody  sees  the 
stamped  duplicate^  except  the  postmaster  and  the  objec*- 
tor  himself  until  it  is  produced  in  Court,  as  evidence  of 
the  notice  having  been  given  to  the  person  objected  to 
at  the  place  mentioned  in  such  duplicate*  When  pro- 
duced, the  stamp  dispenses  with  proof  that  the  duplicate 
was  signed  by  the  objector*  It  is  submitted,  further, 
that  the  objector  has  signed  the  duplicate.  He  was  pre- 
sent when  his  signature  was  attached  to  it,  and  the  sign- 
ing was  made  by  his  authority.  Qmfacit  per  aUum^ 
fadt  per  s^.  In  Schneider  v.  Narris  (a),  it  was  held  that  a 
bill  of  parcels,  in  which  the  name  of  the  vendor  was 
printed,  and  that  of  the  vendee  written  by  the  vendor, 
was  a  sufficient  memorandum  of  the  contract,  within 
the  Statute  of  Frauds,  to  charge  the  vendor.  [Tiit- 
Jal  C.  J.  That  case  arose  upon  the  seventeenth  section 
of  the  statute,  which  requires  that  the  memorandum 
should  be  signed  "by  the  parties  to  be  charged,  or 
their  agents."  In  the  seventh  section  the  language  of 
the  statute  is  difierent ;  it  speaks  only  of  some  writing 
signed  '^  by  the  party."  Cresswell  J.  referred  to  Hyde 
V.  Johnson  (A).] 

(a)  9  M.iS.  286.  (6)  9  Bing.  IT.  C.  776. 
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CocUum,  for  the  respondent.     The  main  question  in        1 845. 
the  case  turns  upon  the  second  point  which  has  been         ^i~ 
raised)  namely,  whether  an  authorised  signature  is  a 
sufficient  signing,  within  the  meaning  of  the  Registration 
of  Voters  Act,  ss*  17  and  100.    It  is  submitted  that  the 
production  of  a  copy  of  the  notice  of  objection  does  not 
satisfy  the  term  **  duplicate/'  used  in  the  100th  section. 
The  documents  therein  specified,  the  notice  of  objection 
and  the  duplicate,  were  intended  to  be  duplicate  ori- 
ginals.   Under  the  forty-seventh  section  of  the  Reform 
Act,  which  is  now  repealed,  it  was  merely  required  that 
the  person  objecting  should  give,  or  cause  to  be  given, 
a  notice  in  writing  according  to  a  form  contained  in  the 
schedule  (I),  and  that  form.  No.  5,  ended  thus  ^'  (signed) 
A,  B.  of  [place  of  abode]"  *  Probably  a  signature  by  a 
duly  authorised  agent  would  have  been  suflScient  under 
that  statute,  but  something  more  is  necessary  under  stat. 
6  Fid,  c.  18.  s.  17.    That  section  requires  that  '*  every 
notice  of  objection  shall  be  signed  by  the  person  object- 
ing;" as  in  the  9  6.  4.  c.  14.  5. 1.,  an  acknowledgment 
in  writing  must  be  signed  *Vby  the  party  chargeable 
thereby."     In  Hyde  v.  Johnson  {a),  it  was  decided  that 
a  letter  written  by  the  defendant's  wife  to  the  plaintiff 
in  her  husband's  name,  and  at  his  request,  and  after- 
wards sent  by  him  to  the  plaintiff,  was  not  a  sufficient 
acknowledgment  of  a  debt,  within  the  meaning  of  the 
latter  statute.     Where,  therefore,,  a  statute  requires  a 
signature  by  a  party,  and  makes  no  mention  of  an  agent, 
a  signature  by  aa  agent  will  not  suffice. 

Kinglake   Serjt.    replied,   and   cited   Kine  v.   Beaip- 
moni.{b) 

(a)  2  Bmg.  N.  C.  776,  (6)  3  B,  i  B.  288. 

VOL.  I.  Q 
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1845.  TiNDAL  C.  J.    It  appears  to  me  that  the  revising  bar- 

j^jj^  rister  was  right  in  the  conclusion  at  which  he  arrived^ 
and  that  the  objector  has  not  brought  himself  within 
the  meaning  of  the  words  found  "in  the  100th  section  of 
the  Stat;  6  Vict.  c.  18.  The  first  question  is,  whether 
the  original  notice  of  objection  should  be  signed  by  the 
objector  himself.  Now,  the  seventeenth  section  of  the 
statute  begins  by  giving  a  reference  to  the  form  of  the 
notice  of  objection  in  the  schedule  (B),  and  concludes 
by  saying,  *^  And  every  notice  of  objection  shall  be 
signed  by  the  person  objecting/'  The  natural  meaning 
of  these  words  is,  that  there  shall  be  a  personal  signa-» 
ture  by  the  objector,  and  there  is  great  reason  and  good 
sense  in  such  a  provision,  for  if  a  roan  were  at  liberty  to 
get  another  to  sign  for  him,  great  difficulty  would  arise 
in  recovering  the  costs  allowed  in  cases  of  frivolous  ob- 
jections* The  objector  might  apply  for  that  purpose 
to  some  shuffling  person,  who  would  be  likely  to  keep 
out  of  the  way,  and  there  would  be  no  remedy  whatever 
for  the  vexation  and  inconvenience  which  might  ensue. 
Then,  when  we  come  to  look  at  the  case  of  Hyde  r. 
Johnson  (a),  we  find  it  has  been  already  decided  by  this 
Court,  that  a  signature  by  an  agent  is  not  sufficient^ 
when  the  plain  words  of  a  statute  require  a  signature  by 
the  party  himself.  Both  upon  principle  and  authority, 
therefore,  it  appears  to  me  that  the  original  notice 
must  be  signed  by  the  person  objecting*  Then,  ad- 
mitting that  the  original  notice  must  be  signed  by  the 
party  who  objects,  it  seems  clear  that  the  requisites 
of  the  100th  section  have  not  been  complied  with. 
That  section  provides,  that  "  whenever  any  person 
shall  be  desirous  of  sending  any  such  notice  of  ob- 
jection by  the^  post,  he  shall  detiver  the  same^  dubf 

(a)  8  JNi^  N.  a  776. 
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dtrededf  open  and  in  duplicate^  to  the  postmaster/'  treat-  1845. 
iog  the  documents,  therefore,  apparently,  as  if  each  of  j^^^ 
them  were  originals;  and  then  the  clause  goes  on  to 
say,  a  little  lower  down,  **  and  the  postmaster  shall 
compare  the  said  notice  and  the  duplicate,  and,  on 
being  satisfied  that  they  are  alike  in  their  address  and 
in  dieir  contents,  shall  forward  one  of  them  to  its  ad- 
dress by  the  post,  and  shall  return  the  other  to  the 
party  bringing  the  same,  duly  stamped  with  the  stamp 
of  the  said  postoffice;"  leaving  it  perfectly  open  to  the 
postmaster  to  determine  'aohich  one  he  shall  send  by  the 
post  It  is  clear,  therefore,  that  the  duplicate  and  the 
notice  must  in  their  very  nature  be  originals,  as  in  the 
case  of  bills  of  exchange  which  are  drawn  in  duplicate* 
One  of  the  documents  in  this  case  was  a  notice,  but 
the  other,  the  effect  of  which  is  now  in  question,  was  no 
notice  at  alL 

Mactle  J.  I  am  of  the  same  opinion.  In  the  first 
place,  that  the  signature  required  by  the  seventeenth 
section  of  the  stat.  6  Vict»c.  18.  is  a  signature  by  the 
hand  of  the  party  objecting,  is,  I  think,  deducible  both 
from  the  words  of  that  section  and  from  the  object 
and  intention  of  the  statute.  The  form  prescribed  by 
section  17*  shews  that  the  name  and  place  of  abode  of 
the  objector  are  to  be  at  the  bottom  of  the  notice ;  and 
the  section  itself  says  tliat  '^  the  notice  of  objection  shall 
be  signed  by  the  person  objecting."  That,  I  apprehend, 
does  not  mean  some  one  difierent  from  the  objector,  but 
the  objector  himself.  The  provision  that  the  notice 
shall  be  signed  by  the  party  objecting,  requires  some* 
thing  more  than  giving  the  true  name  of  the  objector  at 
the  foot  of  the  notice. '  Then,  if  the  intention  of  the 

Q  2 
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1845.  statute  is  considered,'  the  reason  for  such  a  provision 
j„^g  is  self-apparent.  Cases  would  otherwise  frequently 
CuMiNo.  happen  in  which  a  great  number  of  notices  of  objection 
might  be  sent  by  post,  and  all  the  persons  so  objected 
to  would  be  bound  to  attend  the  Court  and  defend  their 
votes,  but  would  find  nobody  to  support  the  objections. 
Then  when  they  came  to  look  for  the  objector,  it  might 
turn  out  that  the  party  whose  name  was  at  the  bottom 
of  the  notice  never  authorised  it  to  be  placed  there*  It 
was  the  object  of  the  act  to  prevent  such  occurrences, 
and,  therefore,  the  notice  of  objection  must  be  signed 
by  the  hand  of  the  person  objecting.  Then  comes  the 
question,  whether  the  duplicate  must  be  similarly  signed. 
I  apprehend  that  a  '*  duplicate  *'  means  a  document 
which  is  the  same  as  another  in  all  essential  particulars. 
It  has  the  same  operation  as  the  writing  of  which  it  is 
the  duplicate.  In  that  point  of  view  this  case  is  dis- 
tinguishable from  Ktne  v.  Beaumont  (a),  where  the  copy 
of  an  original  letter  (taken  at  the  time  it  was  written), 
giving  notice  of  the  dishonour  of  a  bill,  was  held  to 
be  admissible  in  evidence,  without  notice  to  produce 
the  original  letter.  The  stamped  notice  produced  was 
an  examined  copy,  not  a  duplicate,  and  therefore  I 
think  it  was  not  evidence  within  the  meaning  of  star. 
6  Vict.  c.  18.  5.  100. 

Cresswell  J.  It  appears  to  me  that  the  effect  of  the 
seventeenth  section  is,  that  the  party  objecting  shall 
give  a  notice  of  objection,  with  his  name  subscribed  to 
it,  which  name  shall  be  subscribed  by  himself.  The 
object  of  the  hundredth  section  was  to  relieve  the  party 

(a)  S  B.^  B,  88S. 
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objecting  from  the  necessity  of  proving  service  of  the 
DOticei  by  shewing  that  he  had  sent  such  a  notice  by 
post  That  is  provided  for  by  the  regulations  made  for 
comparing^  stamping,  and  producing  before  the  bar- 
rister a  duplicate^  and  from  that  it  must  have  been  meant 
that  the  writing  produced  should  be  identical  with  that 
which  was  sent  by  post  Then  if  the  writing  produced 
was  not  signed  by  the  objector  himself,  it  was  not 
identical* 
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Erle  J.  Particular  care  seems  to  have  been  taken  in 
the  statute  to  express  the  intention  of  the  legislature 
that  the  signature  to  a  notice  of  objection  shall  be  in  the 
handwriting  of  the  objector.  That  appears  from  the 
terms  used  in  the  seventh,  as  well  as  in  the  seventeenth 
section.  I  also  think  that  the  word  "  duplicate,"  which 
is  employed  in  the  hundredth  section,  means  a  duplicate 
original. 

Decision  affirmed. 


GooFEB,  Appellant,  and  Hahbis,  Respondent.      JamuTyi^. 

(Austin's  Case.) 

A  T  a  Court  held  before  Michael  Prendergast^  Esq.,  A  person  em- 

-^  1       1  #•  ployed  under 

the  barrister  appointed  to  revise  the  list  of  voters  the  post-office, 
for  the  borough  of  Cambridge^  Charles  Henry  Cooper  within  twelve 
objected  to  the  name  of  Samuel  Austin  being  retained  Months  of  the 
on  the  list  of  voters  for  the  parish  of  Hohf  Trinity.     It  Jj^^  ^^ 

letters  and 
leceiTe  tlie  postage  thereon,  is  not  entitled  to  be  registered. 
When  the  respondent  does  not  appc^,  although  be  has  reeeited  due  notice  of  the  ap- 
penaat*B  intention  to  prosecute  the  appeal,  the  Court  will,  nerertbelessy  require  the  ap' 
pdlsat*s  case  to  be  argued  before  the^  give  judgment. 

Q  S 
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appeared  that  Austin  was,  in  Naoember^  ISid,  appointed 
by  the  Postmaster-General  to  carry  letters  irom  Gun- 
bridge  to  Waterbeaeh^  and  to  receive  the  postage  due 
on  the  letters  so  carried  ;  that  he  made  the  declaration 
set  out  in  the  schedule  annexed  to  the  stat*  1  Vict.  c.  88. ; 
and  that  he  was  employed  in  the  business  above  men- 
tioned for  above  three  mondis,  and  resigned  his  office  in 
March  1844.  It  was  contended  that  by  virtue  of 
several  statutes,  and  especially  of  the  stat  22  6.  5* 
C.41.  5.  1.  and  6  Vict^  c.  18.  s.  40«3  the  name  ought  to 
be  expunged  from  the  list  of  voters ;  but  the  barrister 
decided  otherwise,  and  retained  the  name. 

No  counsel  appeared  for  the  respondent  when  the 
case  was  called  on. 


F»  Gunnifigf  for  the  appellant,  submitted  that  he  was 
entitled  to  the  judgment  of  the  Court.  Due  notice  had 
been  given  to  the  respondent,  under  the  six^- fourth 
section  of  the  stat.  6  Vict.  c.  18.,  of  the  appellant's  in- 
tention to  prosecute  the  appeal,  and  the  sixtieth  section 
provided  that  appeals  should  be  heard  and  determined 
according  to  the  ordinary  rules  and  practice  of  the 
Court  with  respect  to  special  cases. 

TiNDAL  C.  J.  I  think  we  must  hear  the  appellant 
before  we  can  give  judgment  in  his  favour ;  the  appeal 
might  turn  out  to  be  so  weak  a  case  that  the  respondent 
might  not  think  it  worth  while  to  appear  by  counsel  in 
support  of  the  barrister's  decision. 

Gunning  for  the  appellant  On  the  8 1st  day  oi  Jubf 
last,  Austin  was  incapable  of  voting,  and  therefore  he  was 
not  entitled  to  be  on  the  register.     The  stat  S2  G.  8. 
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c*  41.   5.  1.  enacts  that  **  No  postmaster,  postmaster-        1845. 

general)  or  his  or  their  deputy  or  deputies,  or  any  person        coofi* 

employed  by  or  under  him  or  them  in  receiving,  collect-       ^^^- 

iDg,  or  managing  the  revenue  of  the  post-office,  or  any     (Aomn's 

part  thereof,  &a,  shall  be  capable  of  giving  his  vote  for  ^ 

the  election  of  any  knight  of  the  shire,  commissioner, 

citizen,  burgess,  or  baron,  &c. ;  and  if  any  person  hereby 

made  incapable  of  voting  as  aforesaid  shall  nevertheless 

presume  to  give  his  vote  during  the  time  he  shall  hold, 

or  within  twelve  calendar  montlis  after  he  shall  cease  to 

hold  or  execute  any  of  the  offices  aforesaid,  such  votes 

so  given  shall  be  held  null  and  void  to  all  intents  and 

purposes  whatsoever,   and  every  person  so  offending 

shall  forfeit  the  sum  of  100/."     The  party  objected  to 

clearly  comes  within  the  disqualifying  words  of  this  act 

of  parliament.  Then  comes  the  stat  6  Vtci,  c.  18.  s,  40., 

by  which  it  is  provided  that  in  case  it  shall  be  proved 

that  any  person,  who  has  been  duly  objected  to,  was  on 

the  last  day  of  July  incapacitated  by  any  law  or  statute 

from  voiitig,  the  barrister  shall  expunge  his  name  from 

the  lisL 

TiNDAL  C.  J.     We  all  agree  that  the  decbion  is 
wrong. 

Decision  reversed. 


C  4 
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January  20. 


To  eoCiUe  a 
person  to  Tote 
as  an  inhabitant 
householder, 
potwaller,  or 
scot  and  lot 
Yoter»  under 
Stat  S  W.  4. 
c.  45.  9.  S3.,  be 
must  retain  the 
identical  qua- 
lification which 
he  had  when 
the  Reform 
Act  passed. 

Where, 
therefore,  a 
person  claimed 
to  Tote  for  the 
borough  of 
NorthamfAon^ 
as  a  sii  months' 
inhabitant 
householder, 
and  it  appeared 
that  he  bad  a 
right  to  vote  as 
such  on  the  7th 
of  Jttn^  1832, 
but  that  in  OC" 
tober  1832,  he 
ceased  to  reside 
at  Nbrtfuxmp' 
totit  and  went 
to  reside  at 
Bed/brdf  where 
be  remained  for 
fourteen  weeks: 

Held,  that 
there  must  be  a 
continuous 
qualification, 
and  that  as  the 
claimant  had 
once  ceased  to 
reside,  and 
thereby  lost  his 
right  to  vote, 
he  could  not 
acquire  a  new 
qualification  by 


Jeffrey,  Appellant,  and  Kitchener,  Re- 
spondent. 

^HIS  was  a  consolidated  appeal  from  the  decision  of 
John  MettoTf  Esq.,  the  revising  barrister  for  the 
borough  of  Northampton^  by  whom  the  following  case 
was  stated  for  the  opinion  of  the  Court :  — 

John  Jeffreif  duly  objected  to  the  name  of  William 
Kitchenevy  which  appeared  on  the  list  of  persons  (not 
being  freemen)  entitled  to  vote  for  the  said  borough  in 
respect  of  any  right  other  than  those  conferred  by  an 
act  passed  2  W.  4.,  entitled  ^^  An  Act  to  amend  the 
representation  of  the  people  in  England  and  Wales"  for 
the  parish  of  All  Saints,  as  follows :  — 


Kitchener,  William 


Gregory  Street 


Six  months'  In- 
babitantbouse- 
holder 


Gregory  Street 


Previously  to  the  passing  of  the  Reform  Act,  every 
person  who  had  been  an  inhabitant  householder  within 
the  borough  of  Northampton  for  six  calendar  months 
next  before  the  day  of  election,  and  who  bad  not  re- 
ceived parochial  relief  or  other  alms  for  the  space  of 
twelve  calendar  months  then  last  past,  was  entitled  to 
vote  in  such  election.  William  Kitchener,  at  the  time  of 
the  passing  of  the  Reform  Act,  had  a  right  to  vote  as  an 
inhabitant  householder  of  the  said  borough,  and  has 
ever  since,  with  the  exception  hereinafter  mentioned, 
been  an  inhabitant  householder  in  that  borough.  He 
was  duly  registered  in  the  first  registration  under  the 

returning  to  NorihamptoHi  and  becoming  again  an  inhabitant  bouseholdcr. 


KnCHIMBft* 
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provisions  of  the  above-mentioned  act»  and  has  never  ISM. 
since  been  omitted  for  two  successive  years,  unless  in  jMrwmwY 
consequence  of  his  having  received  parochial  relief.  In 
the  month  of  October  1882,  he  and  his  &mily  ceased  to 
reside  at  Northamptonf  and  went  to  reside  at  Bedford^ 
where  be  remained  for  fourteen  weeks,  and  then  came 
back  to  Northampton^  and  immediately  became  an  in- 
habitant householder,  and  has  so  remained  up  to  the 
present  time.  He  has  in  every  year  since  the  passing 
of  the  Reform  Act  been  an  inhabitant  householder 
daly  qualified  according  to  the  usages  and  customs  of 
the  borough  of  Northampton^  on  the  last  day  of  July  in 
each  year. 

It  was  objected  that,  by  reason  of  his  having  ceased 
to  be  an  inhabitant  householder  for  fourteen  weeks  as 
above  mentioned,  he  was  no  longer  entitled  to  retain 
the  reserved  right  of  voting  as  an  inhabitant  house- 
holder. The  revising  barrister  decided  against  the  ob- 
jection, being  of  opinion,  that  inasmuch  as  his  absence 
from  Northampton  occurred  during  a  period  which  was 
not  necessary  to  qualify  him  as  an  inhabitant  house- 
holder in  any  year,  that  is  to  say,  between  the  months 
of  Jidy  and  February^  he  came  within  the  saving  of  the 
thirty-third  section  of  the  Reform  Act,  and  accordingly 
retained  his  name  on  the  list  of  voters  for  the  parish  of 
JU  Saints. 

Humfrey  for  the  appellant  The  party  objected  to 
ceased  to  be  an  inhabitant  householder  of  the  borough 
of  Northampton  in  October  1892,  and  if  an  election  had 
taken  place  immediately  after  his  return  to  Northampton^ 
ke  could  not  have  voted  as  an  inhabitant  householder, 
because  he  would  not  have  resided  there  for  six  calendar 
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1845.        months  next  before  the  day  of  election.    Having,  there* 
j„^n„      fore,  once  lost  his  qualification,  he  could  not  regain  it. 
^'  It  was  the  intention  of  the  leirislature,  when  they  passed 

the  Reform  Act,  to  abolish  as  far  as  was  possible  the 
different  rights  of  voting  which  then  existed  in  various 
boroughs,  and  to  establish  one  uniform  franchise  through- 
out the  kingdom;  but  certain  rights  were  reserved  by 
the  thirty^third  section  of  that  statute.  That  section 
provides  '*  that  every  person  now  having  a  right  to 
vote  in  the  dection  for  any  city  or  borough  (except 
those  enumerated  in  the  said  schedule  (A))  in  virtue  of 
any  other  qualification  than  as  a  burgess  or  freeman, 
or  as  a  fireeman  and  liveryman,  or,  in  the  case  of  a  city 
or  town  being  a  county  of  itself,  as  a  freeholder  or 
burgage  tenant,  as  hereinbefore  mentioned,  shall  retain 
such  right  of  voting  so  long  as  he  shall  be  qualified  as 
an  elector  according  to  the  usages  and  customs  of  such  city 
or  borough^  or  any  law  nam  in  force^  and  such  person 
shall  be  entitled  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  such  city 
or  borough,  if  duly  registered  according  to  the  pro- 
visions hereinafter  contained;  but  that  no  such  person 
shall  be  so  registered  in  any  year  unless  he  shall,  on 
the  last  day  of  July  in  such  year,  be  qualified  as  such 
elector  in  such  manner  as  would  entitle  him  then  to 
vote  if  such  day  were  the  day  of  election  and  this  act 
had  not  been  passed."  The  clause  then  introduces  a 
restriction  in  respect  of  residence,  and  concludes  with  a 
proviso  *^  that  every  such  person  shall  for  ever  cease  to 
enjoy  such  right  of  voting  for  any  such  city  or  borough 
as  aforesaid,  if  his  name  shall  have  been  omitted  for 
two  successive  years  from  the  register  of  such  voters  for 
such  city  or  borough  hereinafter  directed  to  be  made. 
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imlflss  he  shall  have  been  so  omitted  in  consequence  of  1845. 
his  having  received  parochial  relief  within  twelve  calendar  j^rnn 
months  next  previous  to  die  last  day  of  Jiify  in  any  year, 
or  in  consequence  of  his  absence  on  the  naval  or  military 
service  of  his  majesty."  In  all  cases,  therefore,  where 
a  person  has  once  ceased  to  be  an  inhabitant  house* 
holder,  the  right  of  voting  as  such  is  lost  for  ever,  be- 
cause he  cannot  be  said  to  retain  the  qualification  which 
he  had  at  the  time  when  the  Reform  Act  passed.  He 
cannot  be  remitted  to  his  former  right,  and,  therefore, 
it  is  submitted  that  the  barrister  was  wrong  in  his 
dedsioQ. 

Waddington,  for  the  respondent.    The  object  of  the 
thirty-third  section  of  the  stat  8  W.  4.  c.  45.  was  to  re- 
serve a  personal  privilege  to  such  parties  as  enjoyed 
certain  rights  of  voting  at  the  time  the  Reform  Act 
passed,  namely,  to  inhabitant  householders,  scot  and  lot 
voter;,  and  potwallers.      The  respondent,  therefore^ 
having  a  personal  privil^e  reserved  to  him,  his  right  of 
voting  as  an  inhabitant  householder  would  still  con- 
tinue, if,  according  to  the  custom  which  prevailed  in  the 
borough  of  Northampton  before  the  Reform  Act  passed, 
he  might  have  regained  the  right  which  he  had  lost 
{Erie  J.   The  words  of  the  act  are,  <*  Every  person  shall 
retain  such  right  of  voting  so  long  as  he  shall  be 
qualified  as  an  elector  according  to  the  usages  and 
customs  of  such  city  or  borough."]    Those  words  do 
not  mean  that  a  person  should  enjoy  his  right  of  voting 
merely  so  long  as  he  retained  the  identical  qualification 
which  be  had  when  the  Reform  Act  passed.    If  that 
had  been  the  intention  of  the  statute,  the  words  intro- 
duced into  the  section  would  have  been,  '*  Every  person 
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1845.  shall  retain  suck  qualification**  instead  of  '^soch  righi 
j„P,u„  of  voting.**  The  section  does  not  import  that  there 
must  be  a  continuity  of  qualification.  All  that  it  re- 
quires is  that  the  party  who  is  to  be  registered  on  the 
last  day  of  Jtdy  shall  be  qualified,  according  to  the 
usages  and  customs  of  the  borough,  in  such  manner  as 
would  entitle  him  to  vote  if  that  day  were  the  day  of 
election,  and  the  Reform  Act  had  not  been  passed.  It 
is  found  in  the  case  that  the  respondent  was  so  qualified. 
The  omission  of  a  party's  name  for  two  successive  years 
from  the  register,  which  is  to  operate  as  a  forfeiture  of 
the  right,  must  mean  an  omission  owing  to  a  loant  of 
qualification^  because  it  is  expressly  provided  that  he 
shall  not  lose  his  right,  if  his  name  shall  have  been 
omitted  in  consequence  of  the  receipt  of  parochial  re- 
lief, or  of  his  absence  on  naval  or  military  service.  The 
seventy-eighth  section  of  the  stat.  6  Vict.  c.  18.  seems  to 
strengthen  that  view  of  the  case,  as  it  provides  that  the 
party  is  to  lose  his  reserved  right,  if  bis  name  has 
been  omitted  from  the  register  for  two  successive  years 
in  respect  of  such  qualification,  though  it  has  been  in- 
serted in  respect  of  some  qualification  of  a  difierent 
nature.  [Cressvoelli.  That  is  a  declaratory  clause* 
Tindal  C.  J.  It  certainly  does  not  assist  your  argument, 
since  it  would  not  be  enough  that  the  party  should  be 
in  the  list ;  his  name  must  appear  there  in  respect  of 
the  specific  qualification.]  It  serves  to  shew  that  the 
legislature  did  not  consider  that  the  omission  of  the 
name  from  the  register  for  a  year  should  disfranchise 
the  voter.  Upon  the  whole,  therefore,  it  is  submitted 
that  the  barrister  was  right  in  retaining  the  name. 

Hwnfrejfj  in  reply,  was  stopped  by  the  Court. 


▼. 
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TinoalC.J.  It  is  impossible  to  read  the  thirty-  1845. 
third  section  of  the  stat  2  W.  4.  c.  45.  without  perceiv-  zmn^xr 
ing  that  the  intention  of  the  legislature  was  that,  after 
the  passing  of  that  statute,  there  should  be  but  one 
general  right  of  voting  in  cities  and  boroughs,  namely, 
that  which  is  popularly  called  the  10/.  householder 
right ;  but  it  was  thought  extremely  hard,  as  it  would 
have  been,  that  persons  who  were  in  the  possession  of 
other  rights  of  voting  in  respect  of  other  qualifications 
should  at  once  be  deprived  of  them  by  the  general  and 
sweeping  words  used  in  the  first  part  of  the  clause. 
There  was,  therefore,  this  proviso  introduced^  that  every 
person  then  having  a  right  to  vote  in  virtue  of  any 
other  qualification  than  as  a  burgess  or  freeman,  &c., 
should  retain  such  right  of  voting  so  long  as  he  should 
be  qualified  as  an  elector  accordiog  to  the  usages  and 
customs  of  the  city  or  borough,  or  any  law  then  in 
force.  The  qualification  hisre  set  up  is  on  the  part  of 
a  person  who  was  qualified  to  vote  as  an  inhabitant 
householder  of  the  borough  of  Northampton^  on  the  7th 
of  June  1832,  the  day  on  which  the  Reform  Act  re- 
ceived the  royal  assent ;  and  the  question  is,  whether  he 
has  retained  that  right.  It  appears  to  me  that  the 
proviso  in  question  must  be  interpreted  as  if  the  act  had 
said  **  he  shall  retain  the  right  of  voting  so  long  as  he  is 
an  inhabitant  householder  of  the  borough  of  NoHhamp^ 
ton,"  On  the  part  of  the  claimant  it  is  contended  that 
this  is  too  stringent  an  interpretation,  and  that  the 
clause  ought  to  be  read  as  if  it  had  contained  these 
words,  <<  he  shall  retain  the  right  of  voting  so  long  as  he 
shall  conUnue  to  be  an  inhabitant  householder ;  or  if, 
having  ceased  to  be  an  inhabitant  householder,  he  shall 
return  and  reside  in  the  borough  again.''    It  seems  to 
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1845.  me,  however,  that  this  construction  of  the  clause  would 
not  only  reserve  to  the  party  the  right  which  he  had  at 
the  time  of  the  passing  of  the  act,  but  would,  in  effect, 
give  him  the  right  of  acquiring  a  fiew  qualification  in 
respect  of  a  new  residence.  Suppose  the  Reform  Act 
had  never  passed,  and  a  person  qualified  to  vote  as  an 
inhabitant  householder  had  ceased  to  reside  in  the 
borough,  as  the  respondent  has  done,  it  could  not  be 
contended  that,  if  he  came  back  again  to  the  borough 
and  took  a  new  house,  he  would,  at  the  end  of  six 
months'  residence,  be  entitled  to  vote  in  respect  of  his 
old  qualification.  The  necessity  of  residence  in  the 
borough  for  six  months,  before  he  could  be  duly  quali- 
fied to  vote,  shews  that  it  is  not  his  old  qualification  ; 
and  if  it  is  not  his  old  qualification,  it  must  be  a  new 
one.  I  cannot  understand  what  object  would  be  gained 
by  allowing  a  party,  under  such  circumstances,  to 
acquire  a  right  which  he  has  voluntarily  abandoned. 
The  words  of  the  proviso  are  plain  enough,  and  I  do 
not  see  that  the  subsequent  negative  portions  of  the 
clause  have  any  bearing  on  the  question,  as  they  merely 
say  that,  if  any  *^  such  person  "  applies  to  be  put  on  the 
register,  such  and  such  conditions  must  be  observed 
before  his  name  can  be  inserted  in  the  list  The  ques* 
tion,  therefore,  comes  round  again,  who  is  *^  such  per- 
son "  described  in  the  former  part  of  the  section,  and  it 
seems  to  me  that  by  these  words  the  respondent's 
qualification  to  vote  as  an  inhabitant  householder  was 
limited  to  the  actual  qualification  which  he  possessed 
at  the  time  of  the  passing  of  the  act  I  think,  there* 
fore,  that  the  decbion  of  the  revbing  barrister  was 
wrong. 
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Madle  J.  I  am  of  the  same  opinion.  I  conceive  1845* 
the  legislature  meant  to  exempt  from  the  hardship  of  ja,r»tr 
disfranchisement  such  persons  as  were  qualified  to  vote  jr^' 
at  the  time  of  the  passing  of  the  act^  and  who  did  not 
lose  their  qualifications  by  their  own  free  will  after- 
wards; but  that  persons  who  thought  fit  to  give  up  their 
qualificadonsy  by  ceasing  to  be  inhabitant  householders^ 
when  that  was  the  necessary  qualification,  as  in  the 
present  instance,  and  also  those  who  intimated  that  they 
did  not  care  about  the  qualification,  by  allowing  them- 
selves, although  qualified,  to  be  off  the  register  for  two 
successive  years,  should  not  come  within  the  exemption* 
The  terms  of  the  proviso  are  very  clear,  that  such  per- 
sons shall  retain  the  right  of  voting  so  long  as  they  shall 
be  qualified,  &c  The  words  **  so  long  as  **  being  words 
of  time,  and  importing  continuity,  certainly  do  not  in- 
clude a  case  where  the  continuity  of  the  qualification 
has  been  interrupted.  I  think,  therefore,  that  the  vote 
ooght  to  have  been  disallowed. 

Cresswsll  J.  I  also  think  that  the  revising  bar- 
rister ought  to  have  disallowed  this  vote.  The  words  of 
the  statute  are  very  clear,  and  declare  that  the  party 
shall  retain  his  right  to  vote,  so  long  as  he  shall  be 
qualified  according  to  the  usages  of  the  borough.  Now^ 
according  to  the  usages  of  the  borough  of  Northampton^ 
the  respondent  ceased  to  be  qualified  when  he  went 
away  to  reside  at  Bedford^  and  if  an  election  had  taken 
place  at  any  time  within  six  months  afler  his  return  to 
Northampton^  he  could  not  have  voted  at  such  election 
as  an  inhabitant  householder.  Having,  therefore,  lost 
his  old  right  of  voting,  can  he  acquire  a  new  one  ?  It 
seems  to  me  that  the  statute  never  intended  that  he 
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1845;       should.    It  is,  however,  contended  that  this  construe- 
j^^^^      tion  is  inconsistent  with  a  subsequent  portion  of  the 
^'  clause,  which  provides  that  a  party  shall  not  be  regis- 

tered unless  he  shall  on  the  last  day  otjtdj/  be  qualified 
as  such  elector,  in  such  manner  as  would  entitle  him  then 
to  vote,  if  such  day  were  the  day  of  election.  It  appears 
to  me  that  this  provision,  so  far  from  being  inconsistent 
with  the  meaning  attached  by  the  Court  to  the  former 
part  of  the  clause^  confirms  their  constructbn  of  it,  for 
a  person  might  be  qualified  as  an  elector,  yet  not  in 
suck  manner  as  would  entitle  him  to  vote  on  the  last  day 
of  July.  I  think  that  the  statute  intended  to  reserve  to 
parties  the  same  qualification  which  they  possessed  at 
the  time  of  the  passing  of  the  act,  and  that  the  claimant, 
not  having  retained  the  qualification  which  he  then  had, 
never  could  acquire  it  again. 

Erle  J.  The  general  object  of  the  stat.  2  fV.  4.  c.  45. 
is,  that  no  person  shall  have  a  right  to  vote  for  a  city  or 
borough  except  10/.  householders;  but  upon  this  general 
rule  an  exception  is  engrafted  by  the  thirty-third  sec- 
tion, which,  after  recognising  certain  other  rights  of 
voting,  provides  that  such  persons  as  were  then  qualified 
to  vote  in  virtue  of  any  other  qualification,  should  retain 
such  right  of  voting  so  long  as  they  should  be  qualified 
as  electors  according  to  the  usages  and  customs  of  such 
city  or  borough.  It  appears  to  me,  therefore,  that  the 
act  of  parliament  contemplated  the  reservation  of  other 
existing  rights  of  voting,  but  that,  with  respect  to  those 
which  are  not  distinctly  specified  in  the  proviso,  it  was 
intended  that  the  parties  should  retain  them  only  so 
long  as  they  should  be  qualified.  That  seems  to  me  to 
imply  a  continuity  of  the  qualification.     The  words 
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which  follow  in  the  clause,  appear  to  be  an  exception        1845. 
upon  an  exception,  confining  the  right  to  those  who  are       j^wwrnn 
duly  registered;  and   the  proviso  at  the  end  of  the    Kj^HMia. 
clause  expressly  declares  that  the  omission  of  the  party's 
name  from  the  register  for  two  successive  years,  except 
for  the  causes  therein  mentioned,  shall  operate  as  an 
extinction  of  the  right  altogether.     I  think,  therefore, 
that  we  should  give  no  effect  to  this  clause  of  the  act  of 
parliament,  if  we  were  to  hold  that  a  party  might  regain 
the  right  which  he  bad  once  lost. 

Decision  reversed,  (a) 

(a)  The  foUowing  consolidated  appeal  from  the  decision  of  the  same 
renaog  barrister  was  decided  on  the  same  day :  ^- 

Stahtov,  Appellant,  and  Jeffrbt,  Respondent. 

Tbi  fitfts  of  the  case  were  the  same  as  in  Jeffrey  ▼•  XUchener,  with  the 
czcepdon  that  the  party  objected  to,  James  Adaon^  left  Northampton  at 
OtrvtmoM  1848,  and  went  to  reside  elsewhere  for  nme  monlh*^  having 
doling  all  that  time  ceased  to  occupy  any  house  within  the  borough. 
TIk  revising  barrister  expunged  the  name  of  the  voter. 

Woddm^ltion  for  the  appellant. 

Rmfiresf  ^^r  the  respondent. 

No  srgument  waa  offered,  the  case  being  governed  by  the  judgment  of 
the  Court  in  Jl^rey  ▼.  Kitchener, 

Decision  affirmed. 
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January  9o.       Dteb,  Appellant,  and  GouoH,  Respondent. 

A  collector  of  ^PHIS  was  a  Consolidated  appeal  from  the  decison  of 

is  enUtled  to  Frederick  William  Slade^  Esquire,  the  barrister  ap- 

Mdthstonding  *"  pointed  to  revise  the  list  of  voters  for  the  borough  of 

«  G**s  c  99  Westbwyj  who  stated  the  following  case :  — 

he  is  still  to  be  The  name  of  John  Dyer  appeared  upon  the  list  of 

considered  as  •^  t^  tr  t. 

appointed  by      persons  entitled  to  vote  in  the  election  of  a  member  to 

the  Land  Tax      ^ 

Commis.  serve  in  parliament  for  the  borough  of  Westbury^  in 

doners,  and  _  ,  ,  •  i       r  rwr      r  a 

not  by  the  respect  oi  property  situate  m  the  parish  pF  Wesibtay.    A 

Commissioners  r    %•      .•  j.i  i  ji  i 

of  Assessed  nolice  of  objecUon  was  proved  to  have  been  duly  served 
thereibre^within  ^V^^  *^'"™  ^"^  ^^  overseers  of  WestbuTtfj  against  his 
theexcepUon      yj«j,^  ^^  \iB,v%  his  name  retained  upon  the  list  of  voters 

created  by  the         °  ^ 

second  section    for  the  Said  borough ;  and,  upon  the  said  Johi  Dyer 

01  scat*  2Ba  Cf»  Sa 

c.  41.  appearing,  and  being  called  upon  to  prove  himself  en- 

titled to  have  his  name  retained  upon  the  list  of  voters 
for  the  said  borough,  it  was  proved  that  the  said  John 
Dyer  was,  at  the  time  of  making  out  the  said  list  of 
voters,  and  still  is,  a  person  employed  in  collecting  the 
duties  on  windows,  and  that  he  was  appointed  such  col- 
lector by  a  warrant  and  appointment,  under  the  hands 
and  seals  of  two  of  the  commissioners  for  executing 
the  several  acts  of  parliament  relating  to  the  duties  of 
assessed  taxes.  It  was  admitted  that  the  two  commis- 
sioners making  the  said  appointment  were  also  com- 
missioners of  the  land  tax ;  but  this  fact  did  not  appear 
in  any  way  recited  or  otherwise  upon  the  said  ap- 
pointment. 

The  revising  barrister  was  of  opinion  that  the  said 
John  Dyer  was  not  entitled,  on  the  last  day  of  July^ 


▼. 
Oooob; 


VIIL  VICTORIA.  221 

1844,  to  hare  bad  his  name  inserted  in  the  list  of  voters  1845. 
for  the  said  borough  of  Wlaiburyf  inasmuch  as  it  appeared  -Dm, 
to  the  said  barrister  that  the  said  Jokn  Dyer  was,  at  the 
time  of  making  out  the  said  list  of  voters,  and  still  is,  a 
person  employed  in  collecting  the  duties  on  windows, 
within  the  meaning  of  the  22  G.  3/  r.  41.  i.  L,  and  ex- 
ponged  bis  name  accordingly.^ 

Shee  Serjt.  (/2«  Qumey  with  him)  for  the  appellant. 
It  is  submitted  that  Dyer's  name  ought  to  have  been 
retained  on  the  list  of  voters.  The  stat.  22  G.  9.  c.  41. 
s.  1.  enumerates,  amongst  other  persons  thereby  de- 
clared to  be  incapable  of  voting,  ^^  any  surveyor,  col- 
lector, comptroller,  inspector,  officer,  or  other  person, 
employed  in  collecting,  managing,  or  receiving  the 
duties  on  windows  or  houses."  The  appellant,  there- 
fore, would  be  disqualified,  if  it  were  not  for  the  excep- 
tion contained  in  section  2.,  by  which  it  is  provided, 
that  nothing  hi  that  act  contained  *^  shall  extend,  or  be 
construed  to  extend,  to  any  commissioner  of  the  land  tax^ 
or  any  person  aciing  under  the  appointment  of  suck  eom^ 
missioners  of  the  land  tax,  for  the  purpose  of  assessing, 
levying,  collecting,  receiving,  or  managing  the  laud  tax, 
or  any  other  rates  or  duties  jalready  granted  or  imposed^ 
or  which  shall  hereafter  be  granted  or  imposed^  by  au- 
thority of  parliament''  The  plain  meaning  of  the  act, 
therefore,  is,  that  any  person  receiving  an  appointment 
from  the  land  tax  commissioners,  whether  for  the  pur- 
pose of  coiletiting  the  land  tax,  or  any  other  rates  or 
duties,  shall  be  exempted  from  the  disqualifying  enact- 
ments of  the  first  section.  By  the  stat.  20<6.  2.  c.  8. 
1. 6.,  all  persons  appointed  to  be  commissioners  of  the 
land  tax  by  the  stat  20  G.  2.  c.  2.,  or  any  other  act 
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1845.        then  in  forcej  or  any  Future  act,  are  appointed  commis- 

jj^jj^        sioners  for  the  taxes  on  houses  and  windows.     That  act 

^-  was  still  in  force  when  the  stat  22  G.  S,  c.  41.  was 

GODOH. 

passed,  and  therefore  the  second  section  of  the  latter 
statute  must  have  had  in  view  parties  who  had  been 
appointed  to  collect  the  duties  on  windows  by  the 
land  tax  commissioners.  Barringef*$  Case{a)f  Staples 
Case,  (b)  {Tindal  C.  J.  To  whom,  then,  doe»>the  first 
section  of  stat.  22  G.  3.  £?.  41.  apply?]  To  the  sur^' 
veyors  and  inspectors  of  assessed  taxes,  appointed  and 
paid  by  the  Lords  of  the  Treasury,  under  the  powers 
given  by  sections  SO.  and  48.  of  stat.  20  6.  2.  c.  S. 
\^Erle  J.  It  appears  that  under  that  act  two  classes  of 
officers  are  appointed;  one,  where  the  appointment  is 
made  in  invitum^  under  section  6.  by  the  commissioners 
of  land  tax ;  the  other,  deriving  their  authority  from  the 
Lords  of  the  Treasury.]  The  latter  class  of  officers, 
being  appointed  by  the  Crown,  would  be  under  the 
direct  influence  of  the  Government,  and  may,  there- 
fore, fairly  be  inferred  to  be  within  the  purview  of  the 
first  section  of  stat.  22  G.  S.  c,  41.,  which  was  passed 
for  better  securing  the  freedom  of  elections  of  members 
to  serve  in  parliament.  But  the  mode  of  appointment 
in  the  present  case,  namely,  by  the  land  tax  commis- 
sioners, entirely  excludes  the  mischief  contemplated. 
By  stat.  S8  G.  S.  c.  48.  ss.  1.  and  2.  a  property  quali- 
fication was  required  for  the  office  of  commissioner  of 
the  land  tax,  and  by  a  subsequent  statute,  4S  G.  8.  c.  99. 
s.  4.,  all  commissioners  of  taxes  are  required  to  have 
the  same  qualification  as  the  land  tax  commissioners. 
The  large  words  in  the  proviso  contained  in  the  second 
section  of  stat.  22  G.^.  c.  41.  clearly  apply  in  a  case 

(a)  3  Lud.  541.  (6)  2  Pedt,  116. 
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like  the  present.  {Cressaoell  J.  The  collectors,  although  1845. 
receiving  their  appointment  from  the  land  tax  commis-  ^dtkk 
sioners,  appear  to  be  selected  by  the  persons  who  pay 
the  tax.  By  section  9.  of  the  stat.  4S  G.  3.  c.  99.,  the 
commissioners  are  to  appoint  assessors  from  the  in- 
habitants of  the  district,  who  are  then  to  return  the 
names  of  persons  to  be  collectors,  and  by  section  12., 
the  commissioners  are  to  appoint  collectors  out  of  the 
parties  so  returned.] 

Cocibum  {Kinglake  Seijt.  with  him)  for  the  respond- 
ent The  decision  of  the  revising  barrister  was  right« 
The  disqualifying  clause  of  the  stat.  22  G.  S.  c.  41.  makes 
no  distinction  between  collectors  of  the  window  tax 
when  appointed  by  the  Crown,  and  those  appointed  by 
the  inhabitants  of  the  district.  Exemption  is  claimed 
for  the  appellant  under  sect.  2.,  and  if  persons  in  his 
situation  were  appointed  by  commissioners  of  the  land 
tax,  they  certainly  would  not  be  disqualified.  But,  by 
the  stat.  43  G.  S.  r.  99.,  the  appointment  of  these  parties 
was  taken  out  of  the  hands  of  the  land  tax  commis- 
sioners altogether.  A  new  set  of  commissioners  were 
nominated,  who  were  required  to  have  the  same  pro- 
perty qualification  as  the  land  tax  commissioners,  but 
were  not  required  to  be  the  same  persons.  The  ma- 
nagement of  the  assessed  taxes  was  placed  under  the 
oontroul  of  these  new  commissioners,  and  then,  by  a 
later  act  of  the  same  session,  stat  43  G.  3.  c.  161.,  which 
imposed  new  duties  on  windows  {inter  alia)^  it  was  en- 
acted that  all  the  duties  thereby  granted  should  be 
levied  under  the  provisions  of  the  former  act,  stat 
4S  6. 3.  c.  99.  The  sixth  section  of  the  stat  43  G.  3. 
c.  161.  then  makes  the  commissioners  of  land  tax  ex 
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1845.  cffido  commissiooers  under  that  act,  provided  they  are 
^^^^  duly  qualified  and  have  taken  certain  oaths.  A  party, 
therefore,  may  be  a  land  tax  commissioner,  but  he  can- 
not be  a  comniiissioner  of  assessed  taxes  unless  be  has 
qualified  to  act  as  such.  Taking  the  statement  con- 
tained in  the  case  drawp  up  by  the  revising  barrister,  U 
is  submitted  that  the  warrant  and  appointment  there 
recited  was  made  by  two  gentlemen  in  their  capacity  of 
commissioners  of  assessed  taxes,  and  not  as  commis^ 
sioners  of  the  land  tax.  The  distinction  between  the 
two  sets  of  commissioners  was  pointed  out  by  WUde 
Serjt,  arguendo^  in  Collins  v,  Gm/nne.  {a) 

Shee  Serjt.  was  not  called  upon  to  reply. 

TiN]>AL  C  J.  The  question  in  this  case  arines  under 
the  Stat  32  6. 3.  c.  4rl.;  and  if  the  first  section  had 
been  the  only  section  in  the  act,  there  could  have  been 
no  doubt  whatever  that  the  appellant  would  have  been 
disqualified,  because  he  would  have  been  a  peraon  em- 
ployed as  a  collector  of  the  window  dudes,  which  is  one 
description  of  the  disqualified  persons  enumerated  by 
that  section ;  but  then  comes  the  second  section,  which 
professes  to  create  an  exception  in  favour  of  certain 
persons,  and  to  take  them  out  of  the  range  of  the  ge- 
neral disqualification ;  and  the  question  is,  whether  the 
appellant  brings  himself  within  that  exception.  It  ap^ 
pears  to  me  that  he  does;  because  after  the  very 
general  words  useil  in  the  first  section,  the  second 
section  says  that  "nothing  in  the  act  pontained  shall 
extend  or  be  construed  to  extend  to  any  person  or  per- 
sons by  reason  of  his  or  their  being  comqussioners  of 
the  land  tax,  or  acting  under  the  appointment  of  the 

(a)  7  Bing.  425. 
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commissioners  of  the  land  tax,  for  the  purp6se  of  as-  1845. 
sessing,  levying,  coUectingi  receiving,  or  managing  the  -Drta, 
land  tax."  Now  let  us  pause  for  a  moment  there.  If 
the  section  had  stopped  at  that  point,  the  appellant 
would  not  have  been  excepted  from  the  general  terms 
of  the  jBrst  section,  uoless  he  had  been  employed  by  the 
land  tax  commissioners  merely  for  the  purpose  of  col- 
lecting the  land  tax ;  but  the  section  goes  on  to  say, 
^'or  any  other  rates  or  duties  already  granted  or  im- 
posed, or  which  shall  be  hereafter  granted  or  imposed 
by  authority  of  parliament"  Then,  on  looking  into  the 
acts  of  parliament  which  impose  other  duties,  we  find 
that  the  collection  and  management  of  the  assessed  taxes 
have  been  placed  under  the  controul  of  the  land  tax 
commissioners.  The  case  having  stated,  therefore,  that 
the  appointment  of  the  appellant  was  made  under  the 
hands  and  seals  of  two  of  the  commissioners  of  the  land 
tax,  although  for  the  purpose  of  collecting  duties  of  a 
diSerent  nature  to  those  which  they  were  originally 
intended  to  collect  and  manage,  it  appears  to  me  that 
the  disqualification  never  existed  at  alL  If  we  were 
to  hold  otherwise,  we  should  put  a  very  strained  con- 
struction on  the  second  section,  in  order  to  disqualify 
the  voter,  which  we  never  ought  to  do. 

Maule  J.  The  voter  was  a  person  who,  at  common 
law,  would  have  had  a  right  to  vote,  but  it  is  said  that  his 
right  to  vote  is  taken  away  by  the  stat  22  G.  S.  c.  41.  s.  1 . 
It  appears  to  me,  however,  that  the  appellant  is  not 
one  of  that  description  of  persons  to  whom  the  disfran- 
chising words  of  the  first  section  apply.  Then,  is  he 
dbfranchised  by  any  subsequent  act  ?  The  stat.  4S  .G.  3« 
c  99.  says  that  new  commissioners  shall  be  appointed 
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1845.  for  the  management  of  the  aflairs  of  taxes,  but  it  does 
j)^,^  not  make  any  provision  for  their  appointment;  and  for  a 
very  good  reason,  namely,  because  before  that  act  came 
into  operation,  another  act  was  about  to  pass,  and  which 
did  pass  a  few  days  afterwards,  removing  the  difficulty 
which  would  have  ensued  if  cap.  99*  had  passed  without 
cap.  161.  That  latter  act  says,  in  effectf  that  the  com- 
missioners who  are  to  act  under  the  former  statute  are 
to  be  commissioners  of  the  land  tax.  Upon  the  whole 
state  of  legislation  on  this  subject,  it  appears  that  per- 
sons  in  the  situation  of  the  appellant  were  not  disfran- 
chised at  the  time  of  the  passing  of  the  stat.  22  G.  S. 
c.  41.  They  could  not  be  appointed  at  that  time  by 
any  body  but  the  commissioners  of  the  land  tax ;  nor 
could  they  have  been  so  appointed  at  any  time  since, 
because  from  that  time  downwards,  and  up  to  the  pre- 
sent time  continuously,  the  commissioners  of  land  tax 
have  been  the  commissioners  for  the  affiurs  of  assessed 
taxes.  It  cannot  be  denied,  therefore,  that,  in  some 
sense,  the  words  of  the  second  section  of  the  stat. 
22  G.  3*  c.  41.  are  capable  of  comprehending  the  ap- 
pellant, and,  if  so,  they  should  be  understood  in  the 
largest  sense  of  which  they  are  capable,  if  there  be  no- 
thing to  shew  that  they  were  used  with  a  narrower 
signification.  I  think  it  clear,  therefore,  that  the  vote 
ought  to  have  been  allowed. 

Cresswell  J.  I  am  of  the  same  opinion.  The 
second  section  of  the  stat.  22  G.  S.  c.  41.  clearly  saved 
the  vote  of  persons  in  the  situation  of  the  present  ap- 
pellant. That  section  refers  to  *^  other  rates  or  duties 
already  granted  or  imposed,"  and  it  appears,  therefore, 
that  it  was  in  the  contemplation  of  the  legislature  at 
that  time  that  the  commissioners  of  land  tax  would  have 
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power  to  collect  other  duties  besides  the  land  tax.  1845. 
The  subsequent  acts  enlarged  their  powers,  but  did  not  ^^ 
affect  their  acts  as  commissioners  of  the  land  tax.  ^  ^* 

Gouou. 

Erle  J.  At  the  time  of  the  passing  of  the  staL 
22  G.  3.  r.  41-9  there  were  two  sets  of  officers  employed 
io  collecting  the  revenue,  one  class  deriving  their  ap- 
pointment from  the  people,  the  other,  salaried  officers 
appointed  by  the  Crown,  and  supposed  to  be  incapable 
of  giving  an  impartial  vote.  The  disfranchising  enact- 
ments of  the  first  clause  would,  therefore,  apply  to  the 
officers  appointed  by  the  Crown,  while  the  saving  in 
the  second  section  would  relieve  from  the  penalty  of 
disfranchisement  persons  elected  by  the  tax-paying  in- 
habitants of  the  country.  So  the  matter  stood,  perfectly 
clear  from  doubt,  until  the  stat.  43  6.  3.  c.  99.  and  c,  161. 
passed ;  and  the  effect  of  these  two  acts,  taken  together, 
seems  to  be,  that  the  collectors  of  the  window  duties 
derive  their  appointment  immediately  from  the  commis- 
sioners for  assessed  taxes,  but  mediately  from  the  com- 
missioners of  land  tax.  It  appears  to  me  that  there  are 
not  two  distinct  bodies  of  commissioners,  as  has  been 
argued,  but  that  the  land  tax  commissioners  act  in  the 
capacity  of  commissioners  of  assessed  taxes,  in  the  dis- 
charge of  the  additional  functions  which  have  been  im- 
posed upon  them.  With  respect  to  Baxter  v.  The 
Ooerseers  of  Doncaster  (a),  which  will  be  decided  by  the 

(a)  Baztbb,  Appellant,  and  The  Overseers  of  Doncaster, 

Bespondents. 

Tsii  wts  Ml  appesi  from  the  decision  of  Bsrdval  A*  Pickering,  Esq.,  the    Aiseasors,  as 

icmiiig  barrister  for  the  West  Riding  of  Torkthite.  well  as  col- 

lectors of  the 
vindow-taz,  hare  a  right  to  Tote,  being  appointed  by  Land  Tax  Commissioiiers^  within  the 
mnning  of  Stat,  32  G.  3.  c.41.  «.  3.,  and  stat  43  G,  3.  c  99.  and  c.  161. 
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1845.  judgment  given  in  the  present  case,  it  is  to  be  observed, 
1^,^  that  the  office  of  collector  is  stated  to  be  compulsory, 
when  the  appointment  is  made  by  the  commissioners  of 


GooaH. 


At  the  reriaion  four  peraona,  namel j,  Joaeph  ManhaU^  ffUKam  Work- 
man, John  JNkholton,  and  WUSam  GUi,  were  objected  to^  upon  the  ground 
that  two  of  them  actuallj  were,  and  two  of  them  had  been  up  to  the  5th  of 
April,  1844,  coUectors  or  aaaeaaora  of  the  aaseaaed  tazea  (Mankall  and 
Workman  being  collectora,  and  NichoUon  and  GiU  aseaBon  of  those  taxes), 
and  that  all  of  them  were  consequently  disqualified  on  the  Slat  day  of 
Jufyf  1844.     The  case  contained  the  foUowing  statement :  — 

"  It  was  shewn  in  eridence,  that  the  respective  appointments  were  made 
bj  the  local  commissioners  of  assessed  taxes,  the  names  of  two  persons  in 
every  township  being  annually  returned  to  the  said  commissioners,  who 
compel  the  parties  so  returned  to  take  the  office  upon  them. 

'*  The  local  commissioners  of  assessed  taxes  are  selected  from  the  body 
of  the  land  tax  commissionen^  and  upon  their  appointment  to  act  as 
assessed  tax  commissioners,  they  take  an  oath  of  office  as  assessed  tax 
commissioners,  and  whilst  acting  as  commissioners  of  assessed  taxes  they 
still  retain  their  character  of  commissioners  of  the  land  tax." 

The  revising  barrister  decided  against  the  objection,  and  retained  the 
names  of  the  parties  on  the  list  of  voters. 

» 

The  case  was  argued  (in  Mkkaielmaa  term,  NovefiU)er  Slat)  by 


R,  C  HiUfyard  for  the  appellant,  and 

Sir  G,  Lewm  for  the  respondents. 

The  Court  said,  that  as  there  were  other  cases  on  the  same  point,  they 
would  defer  their  judgment ;  and  now 

Pier  Curiam. 

Decision  affirmed. 

The  following  appeal  was  also  decided  on  the  same  day :  — 

CooPEB,  Appellant,  and  Harris,  Respondent. 
(ClenishaVs  Case.) 

A  clerk  to  a         Tbu  case  came  before  the  Court  upon  an  appeal  from  the  decision  of 

receiving  in*        Hichael  PrtndergoH,  Esq. ,  the  revising  barrister  for  the  borough  of  Cam- 
spector  of  taxes   ... 
appointed  and     ****•• 
paid  by  the 

Treasury  under  stat  1  &  S  IT.  4.  e.  18.  i.  2.,  «raa  in  the  habit  of  assisting  the  inspector  in 
the  receipt  of  the  window  duties,  &c.  The  clerk  took  the  oath  for  coUectors  or  officers  for 
receipt  under  the  Income  Tax  Act,  but  he  had  not  been  recognised  in  any  other  way  as  a 
public  officer,  and  his  salary  was  paid,  and  he  was  appointed  and  was  liable  to  be  discharged 
by  the  inspector.     Held,  that  lie  was  not  disqualified  by  the  stat.  SS  G.  3.  c  41.  «.  1. 
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land  tax,  which  would  be  an  additional  reason,  if  any        1845. 


were  wanting,  for  coming  to  the  conclusion  that  persons         jy^^ 
tbus  situated  were  sever  intended  to  be  disfranchised. 


The  case  stated,  that  by  stat.  1  &  S  IT.  4.  c.  18.  t,  2.,  it  was  enacted, 
**  Tbat  in  Keu  and  in  the  place  of  the  Recei^en  Oenend  to  be  discon* 
tioned  under  this  act,  it  shall  and  maj  be  lawful  to  and  for  the  said  com- 
nuanoners  of  his  Majesty's  treasury  for  the  time  being  to  nominate  and 
ippoint  from  time  to  time  such  of  the  persons  for  the  time  being  appointed 
to  execute  the  offices  and  duties  of  inspectors  of  taxes  to  be  officers  or  per- 
sons for  tlie  receipt  of  the  land-tax,  and  of  monies  payable  for  the  sale  and 
redemption  thereof,  and  the  respective  rates  and  duties  of  assessed  taxes 
Qoder  the  management  of  the  commissioners  for  the  affairs  of  taxes, 
within  and  for  such  counties,  districts,  and  circuits  of  receipt,  as  the  said 
eammissioners  of  the  treasury  shall  from  time  to  time  authorise  or  direct ; 
tnd  it  shall  also  be  lawful  for  the  said  last-named  commissioners  to  grant 
snnnal  allowances  to  such  receiving  inspectors  as  a  remuneration  for  exe- 
cntiog  and  performing  the  additional  duties  imposed  on  them  by  this  act, 
and  for  the  expence  of  a  clerk,  not  exceeding  on  an  average  the  sum  of 
lOOL  for  such  remuneration,  and  a  like  average  sum  of  1002.  for  such 
ckrk.*' 

Jhmd  CUnuhaw,  the  person  whose  vote  was  objected  to,  was  clerk  to  a 
KodviDg  inspector  of  taxes  appointed  under  the  above  enactment  He 
was  in  the  habit  of  assisting  the  receiving  inspector  in  the  receipt  of  the 
viodow  dudes  and  other  taxes  from  the  collectors.  Before  the  passing  of 
the  cut  5  it  6  Fid,  c.  35.  (the  Income  Tax  Act)  he  had  taken  no  oath 
of  office ;  but  after  the  passing  of  that  act,  he  took  the  oath  for  collectors 
■nd  officers  for  receipt  given  in  schedule  ( F.)  annexed  to  that  act.  It 
appeared  that  be  had  in  no  other  way  been  recognised  as  a  public  officer ; 
that  bis  salary  was  fixed  and  paid,  and  that  he  was  appointed,  and  was 
liable  to  be  discharged,  by  the  receiving  inspector ;  and  that  sometimes 
the  receiving  ijim>ector  received  the  allowance  for  a  clerk  without  employing 
any  one  at  all  in  that  capacity. 

It  was  contended  that  Cleniskaw  was  a  person  employed  in -collecting 
the  duties  on  windows  or  houses,  and  therefore  rendered  incapable  of  voting 
by  Stat.  S3  G.  3.  c.  41.  «.  I.  The  revising  barrister  was  of  a  different 
opinioo,  and  retained  the  name  of  Clenuhaw  on  the  list  of  voters. 

F.  Ommtng,  for  the  appellant  (January  16.),  contended  that  the 
party  objected  to  came  within  botli  the  words  and  the  spirit  of  the  dis- 
qualifying section  of  the  stat.  22(7  3.  c.41.  Cleniskaw  was  not  only 
employed  to  collect  the  window  duties,  &c.,  but  he  received  a  salary  for 
^"8  <o,  paid  out  of  funds  supplied  by  the  Lords  of  the  Treasury.     He 
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The  fourth  section  of  the  stat  22  G.  S.  c.  i-l.  expressly 
provided  that  the  disqualifying  enactments  of  the  first 
section  should  not  apply  to  persons  who  chose  to  re- 
sign their  offices,  thereby  shewing  that  the  legislature 
could  not  mean  to  take  away  the  vote  of  a  man  who 
accepts  an  office  only  because  he  is  forced  to  take  it. 

Decision  reversed. 


was  alio  a  public  officer,  employed  under  die  Income  Tax  Act.  \^ErU  J. 
It  appears  from  the  case,  that  the  party  is  appointed  at  the  option  of  the 
receiving  inspector  of  taxes,  and  may  be  dismisKd  at  once.] 

Omt.  ode.  vifft. 


The  Court  now  intimated  that  the  decision  must  be 


Affirmed. 


januart^  23.    Daniel,  Appellant,  and  Coxtlstinq,  Respondent. 


A  building  cal- 
culated for  a 
dwelling-house, 
and  which  had 
been  once  used 
as  sucby  was 
occupied  by  the 
tenant  in  pos- 
session partly 
for  warehousing 
goods,  and 
partly  for  a 
sale-room, 
some  of  the  up- 
stairs apart- 
ments being  let 
off  to  be  used 
as  workshops. 
HM,  Uiat  it 
was  properly 
described  in  the 
list  of  Toters  as 
a  «  house,*' 
within  Stat 
3  »^.  4.  c.  45. 
«.  27. 


A  T  a  Court  held  before  J<An  Tyrrellj  Esq.,  the  bar- 
rister appointed  to  revise  the  lists  of  voters  for  the 

city  of  Bristoly  James  Daniel  objected  to  the  name  of 
Henry  Fargus  being  retained  upon  the  householders' 

list  of  voters  in  the  parish  of  5/.  Stephen. 

The  voter's  qualification,  as  stated  upon  the  list,  was 
**  house.*'  It  appeared  thnt  Fargus  rented  a  building, 
No.  4.  Clare  Street^  consisllng  of  apartments,  once  used 
as  kitchens,  shop,  sitting-rooms,  and  bed-rooms,  and 
which  possessed  the  usual  conveniences  to  fit  it  for  a 
dwelling-house.  It  was,  in  fact,  every  way  calculated 
for  a  dwelling-house,  and  had  been  used  as  such;  but 
Fargus  occupied  the  greater  portion  of  the  building  him- 
self, partly  for  warehousing  goods,  and  partly  for  a  sale- 
room, and  some  of  the  upstairs  apartments  not  so  occu- 
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pied,  he  let  off  to  be  used  as  workshops.     No  one  re-        1845. 
sided  upon  the  premises.  dImiil 

The  objection  was,  that  the  qualification  on  the  list 
ought  to  have  been  *'  warehouse  and  shops."  It  was 
ooDtended  on  the  other  side,  that  the  qualification  was 
properly  described ;  but  for  the  purpose  of  '*  more 
dearly  and  accurately  defining  the  same,"  the  barristei 
was  requested  to  add  to  the  word  **  house"  the  words, 
'*now  used  as  warehouse  and  shop."  The  barrister 
decided  that  the  premises.  No.  4.  Clare  Sireett  being  to 
all  intents  and  purposes  a  '*  house,**  though  not  now 
used  as  a  dwelling-house,  the  word  <*  house  "  was  a  suf- 
»  fident  description  of  the  qualification;  and  he  further 
decided,  that  if  it  should  be  necessary  to  make  the  pro- 
posed alteration,  he  had  the  power  to  do  so,  and  he 
added  to  the  qualification  the  words  which  had  been 
suggested. 

The  cases  of  six  other  parties  were  consolidated  with 
the  principal  case. 

Kinglake  Seijt  for  the  appellant  In  the  twenty- 
seventh  section  of  the  Reform  Act  the  borough  fran- 
chise is  conferred  in  respect  of  the  occupation  of  a 
^  house,  warehouse,  counting-house,  shop,  or  other 
building."  The  word  *'  house "  in  that  section  must 
therefore  mean  **  dwelling-house,"  which  the  building 
10  question  is  not,  but  a  *^  warehouse,"  and  it  should 
I^ive  been  so  described.  The  description  of  the  quali- 
fication is  intended  to  operate  as  a  notice  to  all  persons 
concerned,  and  the  party  on  the  list  must  stand  or  fall 
by  that  description.  In  Elsmore  v.  The  Inhabitants  of 
St.  Briavells  (a),  a  building  intended  for,  and  constructed 

(a)  8  J9.  t  C.  461. 
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184i>.  as,  a  dweHiDg<4iott9ei  bat  which  had  not  been  completed 
jj^jjj^  or  inhabited,  and  in  which  the  owner  had  deposited 
straw  and  agricaltural  implements,  was  held  not  to  be 
a  house,  within  the  meaning  of  the  stat.  9  G.  1.  c.  82. 
s.  7.  [CressnoeU  J.  It  was  conceded,  in  the  argoment 
in  that  case,  that  it  was  not  a  house  within  the  meaning 
oF  that  statute,  because  bnrgtary  could  not  have  been 
committed  in  it]  In  Sweetman*s  Case{a)f  which  was 
decided  under  the  seventh  section  of  the  Irish  Reform 
Act,  and  in  which  the  notice  of  registry  was  out  of  a 
**  counting'-house  and  stores,"  Cratnpton  J.,  in  deliver- 
ing judgment,  said,  **  Hie  claimant  who  means  to  re- 
gister out  of  a  separate  building  must  elect  the  term 
by  which  that  building  is  to  be  designated,  and  so 
describe  it  in  his  notice."  It  is  submitted,  further, 
that  the  misdescription  of  the  qualification  was  not 
one  which  the  revising  barrister  had  power  to  correct, 
under  the  stat  6  Vict»  c.  18.  ;•  40. 

Buttj  for  the  respondent,  was  not  called  upon. 

TiNDAL  C.  J.  I  think  that  the  qualification  of  the 
party  objected  to  was  properly  described.  The  ques- 
tion  is,  whether  the  building  particularised  in  the  case 
does  or  does  not  constitute  a  **  house  '*  within  the 
meaning  of  the  stat  2  tV,  4.  r.  45.  s.  27.  That  section 
confers  the  franchise,  on  certain  conditions,  on  every  male 
person  who  shall  occupy,  within  any  city  or  borough, 
as  owner  or  tenant,  **  any  house,  warehouse,  counting- 
house,  shop,  or  other  building."  There  is  not  a  word 
in  the  act  of  parliament  which  requires  that  the  **  house" 

(a)  Akock's  R.  C.  S7. 
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shall  be  a  '<  dweUttig-hoase ; "  all  that  is  said  is,  that  it        1845. 

shall  be  a  house.     Now  I  must  saj  that  it  appears  to 

me  impossible  to  read  the  description  of  this  building 

withoQt  seeing  that  it  is,  strictly  and  properly,  a  house. 

It  was  formerly  used  as  a  dwelling-house ;  it  is  divided 

into  apiirtmentSy  and  with  very  little  trouble  it  may  be 

used  as  a  dwelling*house  again.     It  must  have  had  four 

wallsi  a  door,  a  roof  to  keep  oiit  the  elements,   and 

diimneys  to  make  it  habitable.     It  has,  therefore,  all 

that  is  necessary  to  make  it  a  house^  and  in  common 

parlance  it  would  be  a  house.     Is  there  any  other  word 

in  the  section  under  which  it  might  be  more  properly 

described  ?  If  it  had  been  described  as  a  warehouse,  the 

objection  would  be  that  part  only  of  the  whole  was  so 

used,  the  other  piirt  being  occupied  as  a  sale-room. 

Neither  is  it  a  counting-house  or  shop,  nor  would  it 

fall  within  the  description  **  other  building,"  which  is 

nomen  generalissimumt   including    all    those    buildings 

which  are  not  specifically  enumerated.      It   seems  to 

m^  therefore,  that  the  building  in  question  is  properly 

called  a  house,  as  it  would  throw  infinite  difficulty  in 

the  way  of  establishing  a  right  to  vote^  if  the  claimant 

might  be  called  upon  to  prove  the  precise  manner  in 

which  his  house  is  used.     Besides,  all  that  the  act  says 

is,  that  he  shall  occupyj  not  that  he  shall  ditell  in,  a 

house.     Suppose  a  party  chose  to  let  his  house  to  a 

debating  society,  it  would  not  cease  to  be  a  house  on 

that  account.     The  decision  of  the  revising  barrister 

must  be  affirmed,  and  with  costs. 

CaESswELL  J.  {a)    There  is  not  the  least  pretence 
for  the  objection  to  the  description  of  the  party's  quali- 

(a)  Maule  J.  was  absent. 
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1 845.        fication.     The  stat.  S  JV.  4.  c.  45.  5.  27.  gives  the  right 
r  of  voting  in  respect  of  the  occupation   of  a  **  house, 

▼•  warehouse,   counting-house,  shop,  or  other  building." 

Then,  when  the  overseers  make  out  the  list  of  persons 
entitled  to  vote  as  occupiers,  they  are  required  to  state 
therein  the  nature  of  each  occupier's  qualification. 
Here  they  have  stated  it  to  be  a  house.  It  is  said  that 
**  house  "  means,  in  this  act,  "  dwelling-house ; "  but  I  do 
not  see  any  thing  in  the  statute  to  support  that  position. 
In  the  case  of  Elsmore  v.  The  Inhabiiants  of  St.  Bria- 
veils  (a),  the  question  before  the  Court  turned  upon 
the  meaning  of  the  stat.  9  G.  1.  r.  22.,  which  did  not 
create  .any  new  o£Pence;  and  as  the  building  in  that 
case  was  not  completed  or  inhabited,  and  therefore  was 
not  a  house  in  respect  of  which  burglary  or  arson  could 
be  committed,  the  Court  held  that  it  was  not  a  house 
within  the  meaning  of  that  statute.  That  decision, 
therefore,  is  no  authority  in  the  present  case. 

Erle  J.  If  any  person  who  uses  the  English  lan- 
guage in  its  ordinary  meaning,  were  to  see  this  building 
at  No.  4.  Clare  Street^  with  its  kitchens,  bedrooms,  and 
the  usual  conveniences  necessary  for  a  dwelling-house, 
he  could  not  hesitate  to  describe  it  as  a  house.  It  is 
said  that  because  it  is  not  a  **  dwelling-house,"  it  loses 
the  meaning  of  a  **  house,"  but  I  am  of  a  diflferent 
opinion.  If  a  man  had  to  find  out  No.  4.  Clare  Street^ 
Bristol  the  term  **  house  "  would  be  much  more  likely 
to  direct  his  inquiry,  than  if  the  building  were  described 
as  a  "  warehouse "  or  "  shop,*'  or  by  any  other  de- 
signation. 

Decision  afiirmed,  with  costs,  (b) 

(a)  8  J9.  4r  C.  461.  (6)  See  Nwm  ▼.  Deniwi^  ant^  p.  178. 
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Wanset,  Appellant,  and  Psreins,  Respondent.    Jtmuaryssi 

(Quiglby's  Case.) 

THIS  was  a  consolidated  appeal  from  the  decision  of  The  note  at 
the  foot  of  the 

Thomas  James  Arnold^  Esq.,  the  barrister  appointed  form  No.  la 
to  revise  the  lists  of  voters  for  the  city  of  London.  anneied  to 

Boberi  Thomas  Perkins,  who  was  on  the  list  of  free-  fp^^^lj'i,  ^ 
men  of  London  and  liverymen  of  the  Company  of  Patten  "**«*^  *J^ 

^  r-  .y  roughs  whera 

Makers*  entitled  to  vote  in  the  election  of  members  for  ***'  o^mem 

are  required  to 

tbe  city  of  Londonj  objected  to  the  name  of  Patrick  m«l^«  out  two 

^  •  111/*  U»tiofTOten; 

Hfd^tey  bemg  retained  in  the  list  of  persons  entitled  so  and  the  note 

rm  <•■  •iY«.*>^.«  *^oet  not  apply 

to  vote.     The  name  of  tbe  said  Patrick  Qutgley  was  m  at  all  to  form 

the  list  of  persons  entitled  to  vote,  published  by  the  Tberefoie,  in 

overseers  of  the  parish  of  St.  Jnne  and  St.  Agnes,  in  the  ^^^JSj^^J^f* 

said  citv.  ®°'y  "^*  ®"' 

V  •  the  lirt  of 

The  notice  of  objection  by  the  said  R.  T.  Perkins,  houiehoidere  in 

their  own  pa- 

which  had  been  duly  served  upon  the  said  overseers,  was  Hah,  a  notice  of 

objection  to  the 
as  KhIows  :  —  OTeneen  need 

^ To  the  overseers  of  the  parish  of  St.  Anne  and  ust towhich  * 
&.  Agnes,  in  the  city  of  London.  "^^^ 

« I  hereby  give  you  notice,  that  I  object  to  the  name  °?^n*jji^ 
vi  Patrick  Q^iigf/^  being  retained  in  the  list  of  persons  pwtyo^wted 
entitled  to  vote  in  the  election  of  members  for  the  city 
^London.    Dated  this  16th  day  of  August,  1844. 
(Signed)  «<  Robert  Thomas  Perkins,  No.  11. 

Meredith  Street,  GerkenweU,  on 
the  list  of  voters  for  the  Company 
of  Patten  Makers.^' 
▼ou  I.  s 
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And  the  notice  of  objection^  which  was  duly  served 
upon  the  said  P.  Quigley^  was  as  follows :  — 

"  To  Mn  Patrick  Qmgley^  6.  Four  Daoe  CcurU 

**  I  hereby  give  you  notice,  that  I  object  to  your  name 
being  retained  in  the  list  of  persons  entitled  to  vote  in 
the  election  of  members  for  the  city  of  London.  Dated 
this  16th  day  of  August,  1844. 

(Signed)  **  Bobert  Thomas  Perkins,  No.  11. 

Meredith  Street,  Clerkervmell,  on 
the  list  of  voters  for  the  Company 
of  Patten  Makers*" 

It  was  objected  on  the  behalf  of  the  said  Patrick 
Quigley,  that  the  said  notices  of  objection  were  insuf- 
ficient, and  that  he  was  not  called  upon  to  prove  that 
he  was  entitled  to  have  his  name  inserted  in  the  said 
list ;  and  it  was  contended,  that  as  in  the  city  of  London 
there  were  lists  of  freemen  and  liverymen  as  well  as 
lists  of  parties  entitled  to  vote  in  respect  of  a  property 
<]ualification,  and  also  that  there  were  as  many  lists  of 
such  last-mentioned  parties  made  out  by  the  overseers 
as  there  were  parishes  in  the  said  city,  the  notice  of 
objection  served  upon  the  overseers  should  have  specified 
the  Ibt  to  which  the  objection  referred,  pursuant  to  the 
note  at  the  foot  of  the  form  No.  10.  in  the  Schedule  (B) 
annexed  to  the  stat.  6  Vict.  c.  18. ;  and  that  the  notice 
served  upon  the  said  P.  Quigley  should  in  like  manner 
have  specified  such  list ;  as,  although  the  said  note  was 
not  in  fact  appended  to  the  form  No.  11.  in  the  said 
Schedule  (B),  it  must  be  considered  as  applicable  thereto. 
On  the  other  hand,  it  was  contended  on  behalf  of  the 
said  R.  T.  Perkins  that  the  said  note  applied  only  to 
cities  or  boroughs  where  the  overseers  had  to  make  out 
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more  than  one  list  or  set  of  lists  of  voters ;  as,  for  ex- 
ample^ where  they  had  to  make  out  lists  of  householders 
aod  of  all  other  persons  (except  freemen)  entitled  to  vote 
by  virtue  of  any  other  right  (under  sect.  IS.  of  the  said 
statute) ;  and  as  the  lists  of  freemen  and  liverymen  were 
nuide  out  by  the  clerks  of  the  respective  companies 
(under  sect.  20.  of  the  same),  the  overseers  having 
nothing  to  do  therewith,  and  as  the  notice  was  ad- 
dressed to  the  overseers  of  the  particular  parish  in 
which  the  property  was  situated,  that  they,  the  said 
overseers,  could  not  have  been  misled  by  the  notice  in 
question :  and,  further,  that  there  was  no  necessity  to 
consider  the  said  note  as  applicable  to  the  form  No.  1 1. 
in  the  said  Schedule  (B)  which  had  been  strictly  foU 
lowed. 

The  revising  barrister  decided  that  each  of  the  said 
notices  of  objection  was  sufficient;  being  of  opinion, 
also,  that  if  he  rejected  the  said  notice  of  objection,  and 
did  not  require  the  said  P.  Quigley  to  prove  that  he  was 
entitled  to  have  his  name  inserted  in  the  said  list  of 
voters,  and  there  had  been  an  appeal  from  such  de- 
cision, and  the  Court  of  Common  Pleas  had  reversed 
such  decision,  it  would  have  been  too  late  to  require  the 
said  P*  Quigley  to  prove  that  he  was  so  entitled ;  and  if 
the  Court  had  ordered  the  name  of  the  said  P.  Quigley 
to  be  expunged  from  the  said  Ibt,  he  would  have  had 
no  opportunity  to  prove  thbt  he  was  so  entitled.  The 
revising  barrister,  therefore,  required  it  to  be  proved 
that  the  said  P«  Qjugley  was  entitled  to  have  his  name 
inserted  in  the  said  list  of  voters ;  and  the  same  not 
having  been  proved  to  the  satis&ction  of  the  revising 
barrister,  he  expunged  the  name  of  the  said  P.  Quigley 
Grom  the  list.    If  the  Court  of  Common  Pleas  should 
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be  of  opinion  that  either  of  the  said  notices  of  ol:gection 
was  insufficient,  the  name  of  the  said  P.  QuigUywtiS  to 
be  restored  to  the  said  list. 

The  case  contained  a  further  statement,  reciting  that 
Perkins  also  objected  to  four  persons,  whose  names  were 
retained  by  the  barrister  upon  the  list  of  voters ;  that  io 
each  of  these  four  cases  the  validity  of  the  notices  of 
objection  depended  upon  the  same  point  of  law  as  be- 
fore stated ;  but  it  was  proved  that  each  of  the  four 
persons  so  objected  to  was  entitled  to  have  his  name 
inserted  in  the  list  of  voters ;  that  it  appeared  to  the 
barrister  that  the  objections  were  groundless,  and  that  he 
had  made  orders  on  Perkins  for  the  payment  of  the  costs 
of  each  of  the  parties ;  and  it  was  ordered  that  the  said 
orders  for  the  payment  of  costs  should  be  suspended 
and  abide  the  event  of  the  appeal,  unless  the  Court  of 
Common  Pleas  should  otherwise  direct,  (a) 


M,  D.  Hill  ( Wcrdmorth  with  him)  for  the  appellant 
In  the  first  place,  there  can  be  no  reason  why  the  orders 
for  the  payment  of  costs  should  have  been  suspended. 
{Erie  3.  That  is  not  the  point  reserved  for  our  con- 
sideration* We  have  nothing  to  do  with  the  matter  at 
present]  Then  it  is  submitted  that  both  notices  of  ob- 
jection are  bad.  The  notice  of  objection  sent  to  the 
party  objected  to,  being  of  greater  importance,  may  be 
considered  first  No  good  ground  can  be  shewn  for 
conferring  upon  county  voters  greater  privileges  than 
are  enjoyed  by  those  who  have  the  borough  fi*anchi$e ; 
yet  the  form  No.  5.,  Schedule  (A),  given  by  the  stat 
6  Vid.  c  18.,  makes  it  necessary  to  specify,  where  a 


(a)  Sm  6  Fkt  c  is.  n  4S. 
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notice  of  objection  is  given  to  a  county  voter,  the  name 
oF  the  parish  list  of  voters   to  which   the  objection 
applies,  (a)     In  the  present  case,  the  notice  to  the  party 
gives  no  information  of  the  kind.    The  respondent  has 
copied   the  form  given  in   Schedule  (B)   No.  11.(6)9 
which  runs  thus:  **I  object  to  your  name  being  re* 
tained  on  the  list  of  persons  entitled  to  vote,*'  &c* 
What  is  the  meaning  of  the  words  **  the  list  ?''     There 
is  in  every  parish  a  list  of  householders,  and  therefore 
there  must  be  a  great  number  of  lists  in  the  city  of 
London.    It  ^)pears  from  the  Fire  Act,  28  Car.  2.  c.  1 1. 
It.  68,  63.,  that  in  the  city  of  London  there  are  no  less 
than  fifty-one  parbhes,  for  each  of  which  a  list  of  10/. 
occupiers  must  be  made  out;  and  there  are  also  numer- 
ous companies  of  liverymen,  the  lists  for  which  are 
required  to  be  made  out  by  the  clerks  of  the  respective 

(a)  Hm  Ibnn  is  as  followt :  •— 

Nuke  of  o^jecOon  to  be  giwea  to  parties  objected  to  by  anj  penon  other 
than  opffiseri,  and  to  the  oeeupjiog  tenant  of  the  qualifying  propertj. 

To  Mr.  of 

[Em  uuert  tkg  name  and  place  of  abode  of  the  penon  objected  to  a$ 
dtKribed  m  the  Hat/  and  in  the  cam  of  notice  to  the  tenant  of  the  quailing 
property  inaeri  ki$  name  and  place  of  abode  at  deeenbed  tn  the  Htt,"] 
Taki  notice.  That  I  object  to  your  name  [m  the  notice  to  the  tenant,  m* 
deedtf  the  wordt  **  your  name,**  ineert  the  name  tf  the  penon  objected  to] 
bciag  retained  in  the  \here  ineert  the  name  of  the  pariah]  list,  of  voters  for 
the  county  of  [or  for  the  Riding,  &e.] 

Dated  this  day  of  one  thousand  eight  hundred  and 

(Signed)  a.  a.  of  [plaee  of  abode"}  on  the  register  of  voters  for  the 
psriihof 

(ft)  6  FieC  c.  18.  «.  17.    The  form  of  notice  prescribed  is  as  ibUowi : —^ 

Form  ^  Ifotioe  ff  OffJ9d¥m  to  be  gwen  to  ParHea  olffected  to. 

TolCr. 
1  anuBT  give  you  notice,  That  I  olject  to  your  name  b^ng  retained  on 
the  list  of  perMNis  entitled  to  vote  in  the  election  of  members  [or  a  member] 
fer  the  city  [or  borough]  of  .     Datedthis  dayof 

(Signed)  a.  a.  of  [place  of  a5ode],  on  the  list  of  voters  for  the  parish 
rf 
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companies.  The  list,  therefore,  meDtioned  in  the  notice 
does  not  apply  to  any  general  list.  The  seventeenth 
section  of  the  Registration  of  Voters  Act,  which  requires 
the  notices  of  objection  to  be  given,  says  that  the  party 
objecting  may  object  to  any  person  as  not  entitled  to 
have  his  name  inserted  **  in  any  list  of  voters  for  the 
same  city  or  borough ; "  and  the  word  **  any  **  was  pro- 
bably considered  equivalent  to  the  word  *^  Me,"  which  is 
the  word  inserted  in  the  form  No.  1 1.  But  it  is  sub- 
mitted that  the  form  is  too  general.  The  voter  ought 
to  know  to  what  particular  list  the  objector  refers. 
He  may  have  qualifications  in  respect  of  the  occupation 
of  premises  of  a  10/.  value,  in  as  many  asjten  different 
parishes.  iCresswett  J.  It  is  enough  if  he  proves  a 
good  qualification  in  one  parish.]  He  must  come  pre- 
pared to  prove  that  all  are  good,  because  he  cannot 
learn,  from  the  form  in  which  the  notice  of  objection  is 
framed,  which  qualification  it  may  be  intended  to  dis- 
pute ;  and  it  is  not  to  be  assumed  that  a  valid  qualifica- 
tion will  always  be  ^llowed  by  the  revising  barrister. 
The  form  No.  10.,  Schedule  (B)  (a),  is  the  first  form 
given  in  the  schedule  of  notices  of  objection  in  cities  or 

(a)  The  following  is  the  form  referred  to :  — 

Notice  cf  (Hffeeiion. 
To  the  overseers  of  the  parish  [or  township]  of  [or  to  the  town 

clerk  of  the  ci^y  or  borough]  of  [or  oiherwke,  at  the  aue  ma^f  be], 

I  HuiBT  give  jou  notioe,  That  I  object  to  the  name  of  being 

retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member 
[or  members]  for  the  city  [or  borough]  of  •    Dated  this  daj 

of 

(Signed)  a.  a.  of  [j^Uue  oj  ehode\  on  the  list  of  Voters  for  the  parish 

of 

UiAe,  —  If  more  than  one  list  of  Toteta,  the  notice  of  objection  should 
specify  the  list  to  which  the  objection  refers ;  and  if  the  list  contains 
two  or  more  persons  of  the  same  name,  the  notice  should  distinguish 
the  person  intended  to  be  oljjected  to. 
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borooghs,  and  the  note  at  the  foot  of  it  must  have  been 
intended  to  apply  to  form  No.  11.  ITindal  C.  J.  You 
contend  that  a  difficulty  is  thrown  in  the  way  of  the 
▼oter  who  has  more  than  one  qualification!  because, 
when  he  receives  the  notice  of  objection  directed  to 
himself  as  the  party  objected  to,  he  cannot  know,  from 
the  form  of  words  there  used,  to  what  list  the  objection 
applies.  But  by  the  eighteenth  section  of  the  stat. 
6  Vict,  c,  18.  the  overseers  are  required  to  publish  a  list 
of  the  persons  objected  tO)  and  that  would  give  him  all 
the  information  which  he  wanted.]  It  is  submitted  that 
he  ought  not  to  be  compelled  to  go  about  from  parish 
to  parish,  examining  the  lists  on  all  the  church-doors, 
in  order  to  find  out  the  list  in  which  his  name  is  ob- 
jected ta  [ErU  J.  He  need  only  go  to  the  parishes 
in  which  he  has  qualifying  property.]  It  is  more  rea- 
sonable that  the  name  of  the  parish  should  be  inserted 
in  the  form.  [  Tindal  C.  J.  It  may  be  more  reason- 
able ;  but  the  question  is,  whether  the  act  requires  it. 
The  difficulty  thrown  in  the  voter's  way  by  the  omission 
is  not  one  that  overwhelms  a  man.]  Under  the  Reform 
Act,  no  notice  was  required  to  be  given  to  the  party 
objected  to,  in  boroughs,  but  merely  to  the  overseers. 
The  legislature  has  now  directed  that  notice  shall  be 
given  to  the  party  himself,  and  it  must  have  been  in- 
tended that  such  a  notice  should  convey  all  proper  in- 
formation. In  Tudball  v.  The  Town  CUrk  of  Bristol  (a) 
the  decision  of  the  Court  proceeded  upon  the  ground 
that  the  voter  ought  not  to  be  put  to  unnecessary  incon- 
venience by  too  strict  an  adherence  to  the  form  which  is 
now  in  question.    iTindalCJ.    The  seventeenth  sec- 
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tion  of  the  stat.  6  Vict.  c.  18.  says,  that  the  notice  to  the 
overseers  shall  be  given  *'  according  to  the  form  nam- 
bered(10.)  in  the  said  Schedule  (B),  or  to  the  like 
effect  i^  but  the  latter  words  do  not  occur  when  the 
form  (No.  11.)  is  mentioned.]  Nothing  can  be  more 
unsafe,  in  general,  than  to  rely  on  the  forms  given  in 
acts  of  parliament*  In  many  cases  of  convictions  before 
magistrates,  for  instance^  the  convictions  have  been  held 
bad,  although  the  form  given  in  the  act  of  parliament 
has  been  exactly  followed.  In  the  notice  of  objection 
to  parties  inserted  in  the  list  of  the  livery,  the  form 
of  which  is  given  in  Schedule  (C)  No.  4.,  under  the 
twentieth  section  of  6  Vict.  c.  18.,  the  name  of  the  com- 
pany to  which  the  party  objected  to  assumes  to  belong 
is  mentioned,  so  that,  in  that  instam^e  at  least,  all  the 
information  is  supplied  which  he  could  reasonably  re- 
quire. But,  it  is  submitted,  that  is  not  the  case  with 
respect  to  form  No.  11.  Schedule  (B).  With  regard  to 
the  notice  of  objection  given  to  the  overseers,  it  must 
be  conceded  that  the  heading  is  good,  as  it  indicates  the 
parish  in  which  the  qualification  of  the  party  objected 
to  lies ;  but  where  there  are  extra-parochial  places,  like 
the  Temple  in  the  city  of  London^  the  overseers  may 
have  to  make  out  more  than  one  list  (a),  and  the  notice, 
therefore^  given  to  the  overseers  should  have  been 
more  precise  in  its  terms.  lErle  J.  It  is  not  stated 
in  the  case  that  there  is  more  than  one  list  in  any 
parish,  and  therefore  we  cannot  take  judicial  notice  of 
the  fact] 


(a)  See  6  FioT.  c.  18.  «.  99.  It  is  not  prorided,  howerer,  thtt  the  over- 
leera  ahaU  make  out  separate  lists ;  aod  it  should  rather  seem»  that  only 
one  list  was  intended  to  be  made  for  the  parish  and  the  eitra-parodual 
place. 
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Hia^ejf  (with  whom  was  Qraoe)^  contri.    There  is 
bat  one  list  made  out  by  the  overseers  of  each  parish  in 
London.     In  other  cities  or  boroughs,  where  there  are 
reserved  rights  of  votings  the  overseers  are  required,  by 
the  thirteenth  section  of  the  stat  6  Vid.  c.  18.,  to  make 
out  two  lists;  one  being  a  list  of  persons  entitled  to  vote 
as  \QL  occapiers,  the  other  a  list  of  all  other  persons 
(except  freemen)  entitled  to  vote  by  virtue  of  any  other 
right    But  in  London  there  are  only  two  classes  of 
persons  who  possess  the  franchise,  viz.  the  lOf.  house- 
holders, and  those  who  are  entitled  to  vote  as  freemen 
and  liverymen ;  for  whose  regbtration  special  provision 
is  made  by  the  twentieth  section  of  the  statute.     The 
par^  objected  to  has,   therefore,  all  the  information 
which  is  necessary,  or  which  is  required  to  be  given  by 
the  statute.     It  is  contended  that  the  note  at  the  bottom 
of  the  form  No.  10.  Schedule  (B)  must  have  been  in- 
tended to  apply  to  No.  11.  also;  but  in  a  notice  ad- 
dressed to  the  party  himself,  it  cannot  be  necessary  to 
"distinguish  the  person  intended  to  be  objected  to." 
The  corresponding  forms,  Nos.  4  and  5.  Schedule  (C), 
which  relate  to  the  liverymen  of  Landouj  are  inverted  in 
order;  and  it  cannot  be  contended  that  the  note  at  the 
bottom  of  No.  5.,  similar  to  that  at  the  foot  of  No.  10. 
Schedule  (B),  has  relation  to  the  form  No.  4.    In  7\id' 
baa  y.T^  Town  Clerk  of  Bristol  {a)  the  objector  mis- 
described  himself  by  following  the  form  given  in  the 
act  too  closely,  and  thus  the  party  objected  to  might 
have  been  misled :  but  that  is  not  the  case  here. 
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M.  D.  Hillf  in  reply.    It  would  not  be  difficult  to 
make  the  required  alteration  in  the  form,  by  adding^ 


(a)  Ante,  p.  7* 
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1845.  after  the  words  '^  I  object  to  your  name  being  retained 
y^j^„„  on  the  list  of  persons,"  the  words  ^'Jbr  the  parish  rf 
«  ^*  — ,  entitled  to  vote,"  &c. 

(QUMLST*! 

'^  TiNDAL  C.  J.     The  objection  in  this  case  is,  that  the 

notices  of  objection  which  have  been  served  by  the  re- 
spondent do  not  exhibit  a  sufficient  compliance  with  the 
requisites  of  the  stat.6  VicL  c.  18.  It  appears  to  me, 
however,  that  the  notices  were  fully  sufficient  The 
difficulty  complained  of,  with  respect  to  the  notice  of 
objection  served  upon  the  party  objected  to,  is,  that  as 
the  notice  does  not  specify  the  particular  parish  in 
which  the  qualification  objected  to  was  situated,  and  in- 
asmuch as  the  party  claiming  to  vote  may  have  various 
qualifications  within  the  city,  in  diflPerent  parishes,  it 
imposes  upon  him  a  difficulty  in  discovering  in  respect 
of  which  particular  qualification  the  objection  is  made. 
I  admit  that  there  is  some  difficulty  thrown  upon  the 
voter  in  the  case  supposed,  and  that  if  the  notice  of 
objection  were  shaped  in  the  form  suggested  by  Mr. 
HiUi  that  difficulty  would  be  removed.  But,  what  we 
have  to  consider  is,  whether,  as  the  law  now  stands, 
such  an  alteration  in  the  form  be  necessary.  It  is  clear 
that  no  difficulty  of  the  kind  suggested  can  occur  in 
respect  of  the  notice  to  the  overseers,  where  they  have 
to  make  out  only  one  list,  because  that  notice  can  only 
apply  to  the  qualification  situate  in  the  parish  of  which 
they  are  overseers.  And  although  there  may  be  some 
difficulty  in  the  Case  of  a  notice  directed  to  the  party 
himself,  the  difficulty  does  not  appear  to  me  to  be  very 
great.  In  the  first  place,  the  party  knows  in  what 
parishes  his  houses  or  other  qualifications  are  situate. 
Further,  the  stat*6  Vict.  c.l8.  5.24.  requires  that  the 
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list  of  persons  objected  to  shall)  after  publication  by  the 
overseerSf  remain  fixed  for  a  period  including  two  con- 
wcutive  Sundays  at  the  least  in  some  conspicuous  place 
where  it  was  originally  put  up.  There  is,  therefore,  no 
▼ery  great  difficulty  imposed  upon  the  party  receiving  a 
notice  of  objection  to  his  right  to  vote,  because  he  may 
make  some  inquiries  of  the  objector,  or  he  may  go  him- 
self to  the  church-door,  or  send  a  friend  to  see  whether 
say  objection  be  made  to  him  in  respect  of  his  qualifi- 
cation in  any  particular  parish.  The  question,  however, 
which  we  are  to  determine  is  this,  —  has  this  notice  of 
objection  been  given  in  compliance  with  the  act  of  par- 
liament? Before  the  stat6  Vict.  c.  18.  there  was  no 
necessity  in  boroughs  to  give  any  notice  to  the  party 
objected  to ;  it  was  sufficient  if  a  notice  of  objection  was 
served  npon  the  overseers.  When  that  statute  passed, 
it  was  thought  but  right  that  a  party  objected  to  in  a 
city  or  borough  should  stand  on  the  same  footing  as  the 
voter  for  a  county ;  and  as  the  county  voter  was  entitled 
to  have  a  notice  of  objection  addressed  to  him  person- 
ally,  it  was  considered  that  the  voter  for  a  city  or 
borough  ought  to  have  the  same  privilege.  The  seven- 
teenth section  of  the  statute,  therefore,  provides,  ^'  That 
every  person  whose  name  shall  have  been  inserted  in 
any  list  of  voters  for  any  city  or  borough  may  object  to 
any  other  person  as  not  having  been  entitled  on  the  last 
day  ofjubf  next  preceding  to  have  his  name  inserted  in 
any  list  of  voters  for  the  same  dty  or  borough ;''  and 
then,  after  requiring  that  a  notice  shall  be  given  to  the 
^erseers  who  have  made  out  the  list  in  which  the 
name  of  the  person  objected  to  is  inserted,  it  goes  on  to 
say,  <<  And  every  person  so  objecting  shall  also  give  or 
cause  to  be  left  at  the  place  of  abode  of  the  person  ob- 
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jected  to)  as  stated  in  the  said  list,  a  notice  according  to 
the  form  numbered  (11.)  in  the  said  schedule  (B).** 
Then,  when  we  look  at  the  notice  of  objection  given  to 
the  party  in  this  case,  it  is  in  exact  and  strict  conformity 
with  the  form  No.  11.  Schedule  (B.),  which  the  statute 
requires  to  be  followed.  But  it  is  objected,  that  there 
is  a  note  at  the  foot  of  the  form  No.  40.,  which  virtually 
applies  itself  to  the  form  No.  1 1.,  and  that  as,  where 
there  are  several  lists,  the  notice  of  objection  to  the 
overseers  must  specify  the  list  to  which  the  objection 
refers ;  so,  by  analogy,  where  a  party  has  several  qualifi- 
cations, the  objector  should  state  in  his  notice  to  the 
person  objected  to  the  name  of  the  parish  in  which  his 
alleged  defective  qualification  is  situate.  But  to  this 
objection  I  answer  that  it  is  most  clear  from  the  manner 
in  which  the  form  No.  11.  is  prescribed  by  the  statute, 
that  there  is  no  power  in  any  court  of  law  to  draw  an 
analogy  from  the  form  No.  10.  In  the  former  act  of 
parliament,  stat.  2  W.  4.  c*  45.,  which  gave  a  form  of 
notice  to  the  overseers,  there  was  no  such  note  at  the 
foot ;  now,  for  the  first  time,  a  notice  is  required  to  be 
given  to  the  person  objected  to,  and  the  legislature  ap- 
pends the  note  to  the  form  No.  10.,  and  not  to  the  form 
No.  11.  Unless,  therefore,  we  could  take  upon  our- 
selves, not  to  declare  the  law,  but  to  make  it,  as  we 
might  think  most  expedient,  we  have  no  right  to  require 
an  objector  to  follow  a  different  form  (irom  that  which  is 
pointed  out  by  the  statute.  I  think  that  the  decision  of 
the  revising  barrister  was  right,  and  ought  to  be  affirmed. 


Cresswell  J.  {a)    I  am  of  the  same  opinion.    The 
notice  of  objection  has  followed  the  precise  form  of 


(a)  Mtmk  J.  wu  abieiit. 
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words  required  to  be  used  by  the  statute.  It  b  a 
safe  rule,  in  construing  acts  of  parliament,  to  look  at 
the  words  of  the  act,  and  to  construe  them  in  their 
ordinary  sense,  unless  such  a  construction  would  lead  to 
some  manifest  absurdity  or  injustice.  It  is  not  for  us  to 
say  whether  a  form  of  notice  might  not  have  been 
framed  which  would  have  given  a  greater  amount  of 
infonnation.  It  is  enough,  however,  that  the  form 
which  fqjpears  in  the  schedule  does  not  lead  to  any 
manifest  absurdity;  nor  do  I  think  that  it  leads  to  injus- 
tice. It  is  said,  that  it  leads  to  hardship ;  that  may  be 
so^  but  not  to  so  much  hardship  as  to  require  us  to 
depart  from  the  plain  words  of  a  statute.  But  what  is 
the  hardship  in  this  case  ?  When  the  party  is  objected 
to  as  an  occupier,  he  has  nothing  more  to  do  than  to  go 
roond  to  the  different  parishes  in  which  his  qualifications 
are  situate,  and  see  to  which  of  them  it  is  that  the  ob-r 
jection  applies.  If  he  has  daitned  in  different  parishes, 
he  must  go  to  them  all,  and  see  whether  his  name  is 
inserted  or  omitted  in  the  list  of  persons  claiming  to 
vote.  Again,  he  may  go  before  the  revising  barrister, 
and  prove  any  one  of  his  different  qualifications ;  and  if 
he  can  prove  one  out  of  the  number,  that  will  be  suffi- 
cient to  entitle  him  to  vote.  It  has  been  said  that  a 
party  must  go  prepared  to  prove  all  his  qualifications, 
as  it  was  not  to  be  assumed  that  every  good  qualifica- 
tion would  be  allowed ;  but  a  revising  barrister  is  a  jndi« 
dal  officer,  and  we  ought  to  assume  that  he  will  do  right. 
I  may  observe^  also,  that  from  the  manner  in  which 
the  appeals  from  their  decisions  have  been  disposed  of, 
there  is  very  little  reason  to  suggest  that  revising  bar- 
risters will  not  do  justice.     With  respect  to  T\tdball  v. 
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The  Tawn^lerk  of  Brittol  {a)j  I  think  that  is  no  au- 
thority  at  all  in  this  case.  There  the  objector  described 
himself  as  being  on  the  list  of  voters  for  a  particular 
parish)  but  his  name  was  not  on  that  list,  but  on  an- 
other. On  these  grounds  I  think  that  the  decision 
ought  to  be  affirmed. 


•j»iN->" » « 


Erle  J.    I  also  think  that  the  notice  of 
was  sufficient.    It  has  been  argued  that  we  ought  to 

insert  the  words  "for  the  parish  of **  in  the 

form ;  but  in  doing  so  we  should  alter  the  act  of  par- 
liament I  doubt  the  power  of  any  court  to  alter  the 
law  where  the  law  b  perfectly  clear.  But  supposing 
that  we  had  the  power,  is  there  any  inconvenience  which 
imperatively  requires  such  an  alteration  ?  I  i^prehend 
that  a  case  in  which  a  party  possessed  qualifications  in 
fifty-one  parishes  would  be  likely  to  occur  extremely 
seldom.  IQ  however,  it  should  occur,  the  party  objected 
to  might  apply  to  the  objector :  the  objector  certainly 
b  not  bound  to  answer,  but  probably  he  would  give 
the  desired  information.  Even  if  he  refused  to  give  it, 
no  substantial  inconvenience  would  ensue.  With  re* 
spect  to  the  note  at  the  bottom  of  the  form  No.  10.,  I 
think  it  dear  that  the  legislature  did  not  intend  it  should 
apply  to  form  No.  1 1.  If  any  ambiguity  has  been  occa- 
sioned by  the  difference,  the  consequences  ought  not 
to  fidl  upon  the  objector,  who  has  done  all  that  the 
statute  requires. 

Decision  affirmed. 


(a)  Antd,  p.7. 
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Wansey,  Appellantj  and  Perkins  and  Others, 

Respondents. 

(Locket's  Case.)  ^^^^^  ,3 

THIS  was  a  consolidated  appeal  from  the  decision  of  A  cUum  to  be 
rated  under 

Thomas  James  Arnold^  Esq.,  the  revising  barrister  stat  s  w.  4. 

for  tlie  city  of  London.  good'for  the 

Upon  an  objection  to  the  name  of  Bichard  Jjockey  ^j^e  being! 

being  retained  in  the  list  of  persons  entided  to  vote  in  ^iJreTpai^ 

the  election  of  members  for  the  city  of  London^  the  «l*»™«dtobe 

''  put  upon  the 

barrister  expani?ed  the  name  from  the  list,  subject  to  »^«  >>>  ^^ 

,   ,  ^  .  18S7,andthe 

the  opinion  of  the  Court  upon  the  following  case :  —       oyerseen  ne- 
glected to  do 
The  name  of  the  said  IL  Lockey  was  inserted  in  the  so,  the  Court 

list  of  voters  for  the  parish  of  jSt.  Michael^  Wood  Street^  there  were  sub- 
in  respect  of  the  occupation  of  a  "  warehouse,  8.  Wood  J^^oTwwS 
StredJ*    The  only  question  raised  in  the  case  was,  as  to  ^""^^e  waa 
the  effect  of  a  claim  to  be  rated  to  the  poor  rate,  made  by  ^^^  ^^  . 

■^  ^  ^    deemed  to  be 

the  said  JB.  Locketfj  under  the  following  circumstances:  —  nued  during 

the  continuance 

On  the  26th  day  of  Jtdy  1837,  the  said  iZ.  Lockey  of  those  rates, 
was  the  occupier  of  the  said  warehouse  as  tenant,  and  Hght  to  vote, 
on  or  about  that  day  the  said  22.  Lockey  duly  claimed  to 
be  rated  to  the  relief  of  the  poor,  in  respect  of  the  said 
premises  so  occupied  by  him,  there  being  then  a  rate  for 
the  time  being  in  the  said  parish^  bid  there  not  being  any 
rate  due  in  respect  of  such  premises.  The  overseers 
neglected  to  put  the  name  of  the  said  R.  Lockey  on  the 
rate  for  the  time  being.  Other  rates  for  the  relief  of 
the  poor  were  subsequently  made  in  the  said  parish 

between  the  said  26th  day  of  July  1837,  and  the  Slst  day  > 

of  Jufj/ 1843;  and  between  the  3 1st  day  of  July  1843,  . 

and  the  Slst  day  of  July  1844,  two  rates  for  the  relief  of 
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1 845.  the  poor  were  made  in  the  said  parish ;  that  is  to  say,  one 

^^^^^  on  the  1 1th  day  of  October  1843,  and  one  on  the  1 1th  day 

▼.  of  Februaryf  1844.     The  said  2L  Locketf  occupied  the 


(Lockkt'i 


said  premises  from  the  said  26th  day  of  Jidy  IBS?,  to 
Cue.)  the  said  8 1st  day  of  July  1844,  inclusive,  bat  he  was 
not  rated,  in  fact,  in  respect  of  such  premises,  to  any 
rate  for  the  relief  of  the  poor,  made  after  the  said  26th 
day  of  July  18S7,  and  he  did  not  make  any  claim  to  be 
rated  after  the  said  26th  day  of  July  1887. 

The  objection  was,  that  the  claim  to  be  rated  was 
limited  to  the  rate  for  the  time  being,  and  that  the  said 
JB.  Lockey  was  not  duly  rated ;  and  the  revising  barrbter 
decided  in  favour  of  the  objection. 

M  /).  Hill  ( JVordmortA  with  him)  for  the  appellant. 

By  the  thirtieth  section  of  the  Reform  Act,  it  is  pro- 
vided, that  any  occupier  of  premises,  of  the  description 
necessary  to  give  a  vote,  may  claim  to  be  rated  in  re- 
spect of  such  premises;  and  upon  such  claim  being 
made,  and  the  claimant  paying  or  tendering  the  amount 
of  the  rate,  if  any,  then  due,  the  overseers  are  bound  to 
put  his  name  on  the  rate  for  the  time  being.  If^  how- 
ever, after  this,  the  overseers  neglect  or  refuse  to  insert 
bis  name  on  the  rate,  he  is  to  be  deemed  to  have 
been  rated  from  the  period  of  such  then  existing  rate. 
A  clum  to  be  rated,  therefore,  when  once  made  and 
not  attended  to  by  the  overseers,  is  sufficient  to  en- 
title the  party  occupying  to  be  considered  as  being 
on  the  rate,  so  long  as  his  occupation  continues. 
f^Tindal  C.  J.  The  question,  is,,  whether  eveiy  fresh 
rate  does  not  require  a  fresh  claim.  Cre$swM3.  The 
section  does  not  say  that  the  claimant  shall  be  deemed 
to  be  rated,  but  that  he  shall  be  deemed  to  have  been 
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rated.  Erie  J.  Suppose  the  overseers  attend  to 
the  claim,  and  put  his  name  on  the  rate ;  must  he  not, 
if  they  leave  it  out  afterwards,  make  a  fresh  claim  to  be 
pot opon  the  rate?]  It  could  not  have  been  intended 
that  the  claim  should  be  repeated  every  time  a  fresh  rate 
is  made.  [^Tindal  C.  J.  I  see  no  reason  to  think  that 
such  was  not  the  intention  of  the  act.  On  the  contrary, 
it  seems  to  me  that  the  party  must  not  only  claim  to  be 
put  OD  every  fresh  rate,  but  must  pay  every  rate  when 
dae;  for  if  it  were  sufficient  to  make  a  claim,  an  occu- 
pier might  remain  quiet,  and  put  the  rate  into  his  own 
pocket.]  The  demand  to  be  rated  and  offer  to  pay, 
would  be  enough  to  fix  the  occupier  with  the  next  rate. 
[Tittdal  C.  J.  He  might  make  the  demand  on  one  set 
of  overseers,  who  the  next  year  would  be  replaced  by  a 
new  set  of  parish  officers,  who  would  know  nothing 
about  the  matter.*  There  is  nothing  at  all  in  this 
point] 


«1 


1845. 


Waxsxt 

Femkuiu, 

(LookktIi 
Case.) 


Eimfrey  (with  whom  was  Grove)  appeared  for  the 
respondents,  but  was  not  called  upon. 


Per  Curiam,  (a) 


Decision  affirmed,  with  costs* 


(a)  Maule  J.  wai  sbMOt. 


▼OUI. 
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jmtkvyss.    Wanset,  Appellant,  and  Perkins,  Respondent. 

(Hill's  Case.) 

jd.  ezdmiTely    ^TlHIS)  like  the  last  two  cases,  was  a  consolidated  ap- 

oocupifid  Um  Jl 

whole  of  the  peal  from  the  decision  of  the  barrister  appointed  to 

second  floor  of  •        *      %  n  t*       t        •         p  -r      ^ 

a  home,  as  Fcvise  the  lists  oF  voters  for  the  city  of  London. 

JcSS^Xho*  '^^  ®"'y  question  raised  related  to  the  sufficiency  of 

SThi^i'^th^  ^®  qualification.      The  claimant,  James  Hill,  in  his 

outer  door  of  notice  of  claim  stated  the  particulars  of  his  qualification 

which  was  kept  ^  *■ 

dosed,  both  the  to  be  <^  Three  rooms ;  1 6.  Budge  Row!^    The  claimant 

landlord  and 

A.  having  a  occupicd  the  whole  of  the  second  floor  in  a  house, 
door.    Held,      No.  16.  Budge  Row,  which  floor  consisted  of  three  rooms, 

that  ^.  was  a  t_»L  •     t^*  i«  ^»  j 

lodger  only,  wbich  were  m  bis  exclusive  occupation,  and  were  occu- 
^upy  pre^  P*®^  '^y  '"""  ^  *  dwelling-place  and  a  printing-ofiice. 
""nu  w'th'*  ^®  occupied  the  rooms  in  question  as  tenant  to  one 
Stat  a  w:  4.       Knightf  who  occupied  the.  shop  and  first  floor  in  the 

house,  and  who  resided  therein.  The  outer  or  street- 
door  of  the  house  was  kept  closed,  and  Knight  had  a 
key  thereto,  as  also  had  the  claimant. 

The  revising  barrister  decided  that  Hill  was  not  enti- 
tled to  have  his  name  inserted  in  the  list  of  voters. 


M.  D.  Hill^  (with  whom  was  Wordsworth)  for  the 
appellant  The  present  case  is  distinguishable  from 
Pitts  V.  SmedUy  (a)  in  this  respect,  namely,  that  the 
claimant  had  an  unrestricted  and  absolute  right  of  ingress 
and  egress,  and  not,  as  in  that  case,  a  merely  permis- 
sive right  of  access  to  his  apartments.      He  had,  there- 

,  (a)  Antd,  p.  196. 
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forey  a  perfect  and  exclusive  occupation  of  these  three  1845. 
[  rooms,  wbichy  according  to  tlie  principle  laid  down  in  y^j^^ggY 
.  Wr^ht  V.  Tke  Tawn<lerk  of  Stockport  (a),  clearly  con-  ^• 

I  sdtoted  a  building,  within  the  meaning  of  the  twenty-  /hiu,*i  CMt.> 

[  sefenth  aectkm  of  the  Reform  Act.  It  is  (bund  in  the 
case  that  he  had  the  exclusive  occupation  of  the  three 
rooms,  and,  having  a  key  of  the  street-door,  he  had 
also  an  exclusive  control  over  the  outer  door.  The 
landlord  had  a  key  also,  and  therefore  the  case  stands 
upon  the  same  fix>tii^  as  if  there  had  been  no  outer 
door  at  all,  as  where  there  are  sets  of  chambers  in  the 

« 

Inns  of  Court,  or  an  outer  door  which  was  never 
locked.  When  a  party  has  the  power  of  going  in  and 
oat  of  his  rooms  at  all  hours  of  the  day  or  night,  it  is 
submitted,  that  he  ought  to  be  considered  aa  an  occu-* 
pier,  under  the  stat.  2  JV.^.  c.  45.  5. 27. 


HuBtfrejf  (Grace  with  him)  for  the  respondent  It 
often  happens  that  the  owner  is  not  the  exclusive  occu- 
pier of  the  whole  of  his  house,  and  yet  a  tenant  may 
oocapy  under  him  without  acquiring  a  vote,  although 
the  tenant  has  the  exclusive  occupation  of  hb  own 
i^rtments.  The  claimant  here  cannot  be  said  to  have 
had  an  exclusive  control  over  the  outer  door.  He 
was  merely  a  lodger.  He  referred  to  Beyers  on  Eleiy 
tum[b)\  to  the  observations  of  Lord  Hardancke  in 
JFbidier  y.  Lombe  (c) ;  and  to  the  Case  qfjoifit  occu- 
piers, (d) 

M.D.HiU  replied. 

(a)  Aot^  p.  SS.  (6)  Sd  ed.  p.  155. 

(c)  Co,  itmgh  Sard.  308.   '  (d)  1  Akock't  B.  C  S. 

T  2 
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1845.  TindalC.  J.     A  house  may  certainly  be  so  com- 

^j^^ggf       pletely  divided  into  several  and  distinct  tenements,  that 

Psuuira.      '^  ^^^  landlord  gives   up  all  dominion  over  it,  these 

(Hiix*i  Gate.)  separate  tenements  may,  for  the  purposes  of  the  act,  be 

considered  separate  buildings,  so  as  to  confer  a  vote; 
but  that  b  not  the  case  here.  Knight^  having  the  whole 
of  the  house,  lets  the  present  claimant,  Hillf  into  the 
possession  of  the  second  floor,  retaining  himself  the 
possession  of  the  other  part  of  the  house.  That  does 
not  appear  to  me  to  constitute  a  separate  occupation  of 
the  second  floor  by  Hillf  but  puts  him  in  the  situation 
of  a  lodger  or  inmate.  It  seems  to  me,  upon  the  facts 
which  are  found  by  the  case,  that  the  landlord  still 
retuns  die  possession  of  the  house,  as  a  house,  which 
he  had  before,  and  consequently,  that  the  par^  to 
whom  he  lets  rooms  in  that  house  only  filled  the  cha- 
racter of  a  lodger  or  inmate,  and  was  not  an  **  occu- 
pier? of  premises  within  the  meaning  of  the  stat  2  fF.4. 
c.  45.  Sn  27. 

Crssswell  J.  {a)  I  quite  agree  with  the  opinion  ex« 
pressed  by  the  Lord  Chief  Justice. 

Erle  X  The  distinction  between  an  occupier  and  a 
lodger  is  pointed  out  in  Fenn  v.  Grafton  {b)^  and  Monh 
T.  Ljfkes.  (c) 

Decision  affirmed,  with  costs. 

(a)  Maule  J.  was  absent  (6)  S  Bing.  N.  C.  617. 

(c)  4M.i^JK  567.  Sm  alio  7%e  Mayor  tf  London  t.  Tke  Mayor 
tfLynn,  I  B.  f^  P.  SOO.  $  and  die  jiidgmail.of  CramptmJ^  in  Xeartuy*t 
Cute,  I  Akode$  R,  C.  84. 
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Bagb,  Appellant,  and  Psbkins,  Respondent.      Jiw»««y23- 

WHEN  this  case  was  called  oiii  no  counsel  appeared  Where  the  ap- 
^       .  .,  pellant  does  not 

for  the  appellant  appe^,  end  the 

respondent 
does,  tbede* 

Humfre;,,  for  the  respondent,  prayed  the  judgment  of  «^^^ 
the  court  "^  '^j"  ?? 

affirmed  with 

Per  cunatttm 

Decision  affirmed,  with  costs,  (a) 

(a)  Cbocxeb,  Appellant,  and  The  Overseers  of  St.  Mabt, 

Lambeth,  Respondents. 

In  thU  cue  elio,  which  wai  called  on  at  a  later  period  of  the  lame  day, 
the  ippelUDt  did  not  appear,  and  the  Coort,  on  the  application  of  AtnM 
br  tile  reipondenti,  affirmed  the  dectiion  with  cofta. 


Allen,  Appellant,  and  House,  Respondent.       Jmway^s. 

ITPON  a  case  stated  for  the  opinion  of  the  court  by  In  the  borough 
C/iarles  Saunders^  EUq.,  the  revising  barrister  for  the  oyeneen  make 
borough  of  Tauntafif  it  appeared  that,  subject  to  the  ^^  oTpartiM 
condition  of  registration,  the  right  of  voting  for  members  Jl^^^,^^  ^®** 
for  the  borough  of  Taunton  is  only  in  the  occupiers  of  *  ^  \'^'  ^^ 

••  ^f at  uie  ocncr 

property,  by  virtue  of  the  statute  2  ^.  4.  c.  45.,  and  in  ofpotwallerk 

A  notice  of 

certain  persons  within  a  part  of  the  parish  of  Si*  Mary  objection  wai 
Magdalene^  qualified  according  to   the   usage  of  the  ingform:-^ 

•<  I  object  to 
your  name 

bring  retained  on  the  liit  of  penona  entitled  to  rote  at  kousehoiden  in  the  election,**  &e. 

BM,  that  Uie  notice  was  sufficient,  although  the  words  **  m  householders,"  are  not  in  the 

fonn  No.  U.  Schedule  (B)  in  stat.  6  Vid*  c  18.,  it  not  appearing  that  the  party  objected 

to  lisd  been  misled  by  the  introduction  of  tliose  words. 
When  one  side  only  is  heard,  the  party  succeeding  will  be  entitled  to  opats. 

T  3 


986 


HILARY  TERM, 


1845. 


Aluix 

T. 
HODU. 


borough  as  potwallers.  A  potwaller,  according  to  such 
usage,  is  considered  to  be  *<  one,  whether  he  be  a  house- 
holder or  lodger,  who  has  the  sole  dominion  over  a 
room  with  a  fireplace  in  it,  and  who  furnishes  and 
cooks  his  own  diet  at  his  own  fireplace,  or  at  some 
other  place  within  the  same  house,  at  which  fireplace 
he  had  a  legal  right  so  to  do,  and  who  also  has  actually 
cooked  his  diet  at  such  fireplace."  At  the  court  of  re- 
vision the  overseers  of  the  parish  of  St  Mary  Magdalene 
produced  a  list,  which  had  been  duly  made  out  and 
published  according  to  the  form  No.  3.,  prescribed  in 
Schedule  (B),  annexed  to  the  act  of  6  Fid.  r.  18.,  of 
persons  entitled  to  vote  in  respect  of  property  occupied 
by  virtue  of  the  2  W.  4.  c.  45.,  and  another  list,  which 
had  been  duly  made  out  and  published,  of  persons  en- 
titled to  vote  in  respect  of  rights  other  than  those  con- 
ferred by  the  last-mentioned  statute.  In  the  latter  list 
the  names,  places  of  abode,  and  qualifications  of  the 
voters  were  inserted,  and  the  nature  of  the  qualification 
was  described  by  the  words  *^  a  potwaller.*'  In  the  list 
of  occupiers  the  name  of  John  Alien  was.  entered  as 
follows :  — 


Name. 

Place  of  abode. 

Nature  or 
Quallflcation. 

Property,  where 
sftoate,  ftc. 

Allen,  John. 

East  Street 

DwelltDg  House. 

East  Street 

His  name  was  not  on  the  potwallers'  list,  nor  had  he 
claimed,  nor  was  he  entitled  to  be  inserted  in  that  list, 
or  in  the  list  of  voters  for  any  other  parish  within  the 
borough. 

Th(ma^  House^  a  person  on  the  list  of  voters  for  the 
borough,  appeared  at  the  court  of  revision  as  an  ob-> 
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jector  to  the  name  of  the  appellant.    It  was^proved  that        1845. 
he  had  given  the  proper  notice  of  objection  to  the  over-        ^^^^ 
seers,  who  had  duly  published  it,  and  that  he  had  given,        ^- 
before  the  25th  day  of  August^  a  notice  in  the  following 
form  to  the  appellant :  — 

"  To  Mr.  John  JUen,  of  East  Street j  Southside.  I 
hereby  give  you  notice  that  I  object  to  your  name  being 
retained  on  the  list  of  persons  entitled  to  vote  as  houses 
holders  in  the  election  of  members  for  the  borough  of 
TawUott.    Dated  this  2Sd  day  of  August  1844. 

(Signed)     '*  Thomas  House^  ot Silver  Street^  Taunton. 

On  the  list  of  voters  for  the  parish 

of  St.  Mary  Magdalene  as  a  pot^ 

waller,  and  described  therein  as  re- 

sidmg  in  Victoria  Place!* 

The  words  **  as  householders  ^  were  an  interlineation. 

On  the  part  of  the  appellant  it  was  contended  that,  as 

there  was  no  list  of  householders^  as  such,  made  out  in 

the  borough,  the  notice  to  him  was  vitiated  by  the  in- 

trodoction  of  the  words  *'as  householders."     On  the 

contrary,  it  was  said  for  the  objector,  that  these  words 

were  introduced  to  distinguish  the  list  of  occupiers,  in 

which  the  name  of  the  appellant  appeared  in  respect  of 

a  dwelling-house,  from  the  list  of  potwallers,  in  which 

his  name  did  not  appear  at  all. 

The  revising  barrister  held  the  notice  sufficient,  and 
required  it  to  be  proved  that  the  appellant  so  objected 
to  was  entitled,  on  the  last  day  of  July  then  next  pre- 
ceding, to  have  his  name  inserted  in  the  list  of  voters  in 
respect  of  the  qualification  described  in  such  Ibt.  The 
qnalification  was  not  proved,  and  the  name  of  the  ap- 
pellant was  expunged  from  the  list. 

T  4 


358  HILARY  TERM, 

1845.  The  cases  of  twenty  other  parties  were  consolidated 

"  with  the  principal  case. 


Allsv 

HOUSK. 


Kinglake  Serjt.|  for  the  appellant  The  only  question 
is,  whether  this  notice  is  in  compliance  with  the  form 
No.  1 1.  Schedule  (B.),  which  is  given  by  the  stat.  6  Vict. 
c»  18.  There  is  a  difference  between  this  case  and 
Quiglet^s  case  (a),  because  here  the  overseers  are  to 
make  out  two  distinct  lists,  one  in  respect  of  property 
occupied  within  the  parish,  the  other  of  persons  en- 
titled to  vote  as  potwallers.  The  notice  of  objection 
refers  to  a  list  which  has  no  existence.  There  is  no 
list  of  householders,  and  the  objector,  having  introduced 
the  words  **  as  householders  "  into  his  notice,  has  left  it 
doubtful  whether  the  objection  was  meant  to  apply  to 
the  occupiers'  list,  or  the  potwallers'  list,  the  term 
<<  householder  "  being  equally  applicable  to  both.  [^ErleJ. 
Would  the  notice  have  been  bad  if  it  had  said  <*  I  ob* 
ject  to  your  name  being  retained  on  the  list  of  persons 
entitled  to  vote  as  free  and  independent  electors?"] 
It  is  submitted  that  any  notice  would  be  bad,  which 
was  calculated  to  mislead  the  party  objected  to. 

Cockbum  (with  whom  was  Cox)  was  not  called  upon 
to  argue  the  case  for  the  respondent. 

TiNDAL  C.  J*  It  appears  to  me  that  this  is  sub- 
stantially a  good  notice  of  objection,  although  the  words 
<*  as  householders "  are  inserted.  Those  words  could 
not  have  misled  the  person  objected  to,  and  therefore  if 
there  was  no  necessity  for  their  insertion,  I  can  see  no 

(a)  Ant^  p.  235. 
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reason  why  they  should  not  be  rejected.     Uiile  per 
inutile  non  tntiaiur. 

Cresswell  J.  (a)  If  the  notice,  not  being  in  the 
exact  form  prescribed  by  the  act,  had  been  calculated 
to  direct  the  attention  of  a  party  to  a  wrong  list,  the 
notice  would  have  been  bad ;  but  I  do  not  think  that 
any  such  result  could  possibly  have  followed  in  this 
case. 


1845. 


Allix 
Housi. 


Erle  J.  Considering  what  the  common  understand- 
ing at  Taunton  must  be  with  respect  to  the  two  rights 
of  voting,  I  think  there  could  have  been  no  doubt  which 
list  was  meant. 

Cocibum  applied  for  costs. 

TiNDAL  C.  J.  I  think  that  where  we  hear  one  side 
only,  the  case  may  be  considered  clear,  and  costs  must 
be  granted. 

Decision  affirmed,  with  costs. 

(a)  Umtle  J.  was  abient 


HiOTOH,  Appellant,  and  HnrroN,  Respondent,      jontmryss. 

AT  a  G>urt  held  before  c7o/i»  George  Phillimore^  Esq.,  A  notice  of 
1        .  r         %       %  I       r   Tvr     >     *     objection  wag 

tl)e  revising  barrister  for  the  borough  of  llauock^  signed  «*  fP7/- 
tbe  name  of  Henry  Cooper  was  struck  off  the  list  of  on  the  list  of' 

voters  for  tbe 
parish  of  linddey,**  The  name  of  WUliam  Nicltolas  appeared  on  tbe  liaddey  list  of  claimanis^ 
but  io  the  list  of  voiert  for  that  parinh  it  stood  thus:  —  **  William  Xicklett,**  Held^  that 
the  safBciency  of  the  notice  was  a  question  of  fact,  and  not  of  law,  the  real  question  being, 
whether  the  name  was  so  stated  iu  the  list  of  voters  as  to  be  commonly  understood,  pursuant 
to  Stat.  6  Picf.  e.  18.  <.  lOJ. 


HiMTOir 
Himov. 
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1 845.  voters  in  the  parish  of  Much  JVenloci  in  the  said  borough, 
subject  to  the  opinion  of  the  Court  of  Common  Pleas  on 
ihe  following  case :  — 

A  person  whose  name  was  proved  to  be  William 
Nicholas  objected  to  the  vote  of  Henry  Cooper*  The 
notice  of  objection  was  signed  by  himself,  with  the 
words,  ^^  William  Nicholas^  of  Colebrook  Dale^  in  the 
parish  of  Madeley^  on  the  list  of  voters  for  the  parish  of 
Madeletf.^*  Madeley  is  a  suffragan  parish  of  the  borough 
of  WenlocL  The  notice  was  in  all  respects  regular,  and 
in  conformity  with  the  form  prescribed  by  6  Vict.  c.  18. 
The  sole  objection  to  the  validity  of  the  notice  turned 
upon  this  point,  —  whether,  under  the  circumstances 
about  to  be  stated,  the  objector  was  entitled  to  object  at 
all;  and  whether,  if  so,  his  signature  was  sufficient. 

The  name  referred  to  in.  the  MadeUy  list  was  **  Wil^ 
Ham  Nickless.^^  The  name  of  *^  William  Nicholas^**  sent 
by  the  objector,  was  on  the  list  of  claimants  on  the 
church-door.  It  was  clearly  proved  that  this  was  ia* 
tended  for  the  objector's  name  by  the  overseer,  and  that 
William  Nicholas,  the  objector,  was  the  identical  person 
whose  name  was  written  William  Nickless  in  the  list  of 
Madeley  voters.  It  was  also  proved  that  the  mistake 
had  been  committed  in  the  lists  of  the  preceding  year, 
and  that  in  1843  William  Nicholas  had  applied  to  the 
revising  barrister  to  correct  the  mistake.  The  revising 
barrister  had  corrected  the  mistake,  and  inserted  the 
name  properly  spelt,  in  the  list,  when  he  revised  the 
said  list.  The  overseer  of  Madeley  swore  that  the 
repetition  of  the  error  was  owing  exclusively  to  his  own 
negligence. 

The  barrister  held  the  notice  valid,  and  the  case  of 
the  objector  being  established,  expunged  the  name  of 


▼. 
HimroH. 
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Hemy  Cooper  from  the  list  of  voters,  which,  if  the  Court  1845. 
of  Common  Pleas  were  of  a  different  opinion,  was  to  umon 
be  restored. 

The  cases  of  thirteen  other  parties  were  consolidated 
with  the  principal  case. 

Keating  for  the  appellant.  The  party  objected  to  was 
not  bound  to  answer  the  objection^  The  name  of  the 
objector,  William  Nicholas^  was  not  inserted  in  the  list 
of  persons  entitled  to  vote  in  respect  of  property  oc- 
cupied within  the  parish  of  Madeley.  The  name  which 
appeared  there  was  *^  William  Nickless.**  ^Tindal  C.  J. 
One  question  may  be,  whether  that  name  is  not  idem 
mans  with  the  name  published  in  the  list.]  That 
question,  it  is  submitted,  can  hardly  arise,  because  it  is 
found  by  the  case  that  the  name  of  '*  William  Nicholas  " 
was  on  the  list  of  claimants.  The  party  objected  to, 
finding  the  name  of  the  objector  in  the  latter,  and  not 
in  the  former  list,  would  very  reasonably  conclude  that 
Nicholas  was  not  entitled  to  object.  At  all  events,  the 
voter  ought  not  to  be  obliged,  at  great  personal  in- 
convenience, to  make  inquiries  in  order  to  ascertain 
whether  "  Nickless  **  and  "  Nicholas "  were  the  same 
person;  TiidbaU  v.  The  Tenon-clerk  of  Bristol,  (a)  If  a 
notice  of  objection  were  signed  by  a  party  named  CHol* 
numdeUy^  and  the  name  on  the  list  of  voters  were 
Chumley^  an  illiterate  man  would  certainly  be  misled  by 
the  variance.  ICresswell  J.  Suppose  the  objector's 
name  were  Thompson^  and  it  were  spelt  TTtomson  in  the 
list,  or  Smithy  and  it  were  spelt  Smythe^  would  a  notice 
have  been  sufficient  in  that  case?]    It  is  submitted  that, 

(a)  AnU,  p.7. 
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1 845.       the  distinction  between  these  names  being  well  known, 
it  would  be  too  much  to  assume  that  such  a  notice 


HlNTOK. 


HlMTOM 

ll^^  would  be  good.  [  Tindal  C.  J.  The  question  whether 
the  name  be  idem  sanans  still  arises;  and  in  the  pro- 
nunciation of  a  voter  at  Colebrook  Dale^  ^^  Nicholas** 
and  ^*  Nickkss^  would  probably  sound  pretty  much  the 
same.]  However  pronounced^  the  two  names  are  es- 
sentially different. 

Gray  for  the  respondent  This  is  not  a  question  of 
laW|  but  a  question  of  fact^  which  the  revising  barrister 
had  no  power  to  reserve  for  the  consideration  of  the 
Court,  (a)  The  stat.  6  Vict,  c.  18.  s*  101.  provides 
<*  that  no  misnomer  or  inaccurate  description  of  any 
person^  place,  or  thing  named  or  described  in  any 
schedule  to  this  act  annexed,  or  in  any  list  or  register 
of  voters,  or  in  any  notice  required  by  this  act,  shall 
in  any  wise  prevent  or  abridge  the  operation  of  this  act 
with  respect  to  such  person^  place,  or  thing,  provided 
that  such  person^  place,  or  thing  shall  be  so  denominated 
in  such  schedule,  /is/,  register,  or  notice  as  to  be  commonly 
understood"  The  only  question,  therefore,  is,  whether 
this  person,  William  Nicholas^  was  so  denominated  in 
the  Madelty  list  of  voters  as  to  be  commonly  under- 
stood. That  is  a  question  of  fact,  which  the  revising 
barrister  has  already  decided  in  favour  of  the  objector. 

Keating  in  reply.  This  is  a  question  of  law,  in  which 
it  was  competent  to  the  revising  barrister  to  ask  for  the 
opinion  of  the  Court.  He  has  found  the  facts,  and 
refers  it  to  the  Court  to  say  what  is  the  legal  result, 

(a)  See  6  VicU  c.  28.  if.  42.  and  65. 
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namely,  whether  the  party  objecting  could  legally  ob-        1845. 
jecL    The  Court  lately  entertained  an  appeal^  in  which        uimoit 
the  question  was,  whether  the  facts  stated  amounted  to       himtox. 
residence  (a),    and     so  also,   when  the  question   was 
raised,  whether  rooms  in  a  house  were  separate  tene- 
ments or  not.  (b)      In  cases  from  the  courts  of  quarter 
sessions,  although  their  finding,  like  that  of  the  revising 
barrister,  is  conclusive  upon  questions  of  fact,  the  Court 
of  Qaeen*s  Bench  would  decide  whether  a  pauper  had 
gained  a  settlement  by  hiring  and  service,  or  by  birth. 
Tie  question  here  is,  whether  the  party  who  sent  the 
notice  of  objection  was  in  a  situation  to  object  at  the 
time. 

TiNOAL  C.  J.  I  think  the  answer  that  has  becQ 
given  on  the  part  of  the  respondent  is  conclusive, 
namely,  that  the  question  which  has  been  submitted  to 
our  consideration  resolves  itself  into  a  question  of  fact, 
and  not  into  a  question  of  law.  If  there  had  been  any 
important  variance  between  the  form  of  the  notice  re- 
quired by  the  act,  and  the  notice  of  objection  sent  by 
tbe  party  whose  name  appeared  on  the  list  df  voters,  a 
difierent  question  would  have  arisen ;  but  here  the 
objection  b  that  the  name  was  wrongly  spelt  in  the  list, 
— a  defect  which  is  cured  by  the  interpretation  clause 
of  tbe  Stat.  6  VicL  c.  18.,  which  provides  that  no  mis- 
nomer shall  prevent  the  operation  of  the  act,  if  the 
person  shall  be  so  denominated  as  to  be  commonly 
understood.  Now,  whether  the  party's  name  was  so 
stated  in  the  list  as  to  be  commonly  understood,  surely 

(a)  WkUhom  t.  Thomtu^  antd,  p.  1£5. 

(6)  Se€  Waimif  ▼•  FerHnt  {Hiitt  Cote),  antd,  p.  252. ;  Score  t.  Sttg" 
pUi  amdy  p.  198. ;  Filtt  v.  Smedley,  anti,  p.  196. 
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1845. 


HiNTOK 

▼ 
HlNTOlf. 


is  no  question  of  law,  but  a  mere  question  of  fact.  That 
fact  the  revising  barrister  seems  to  have  already  de- 
cided, because  he  must  have  determined  in  his  own 
mind  that  the  name  was  commonly  understood^  or  he 
would  not  have  held  the  notice  sufficient. 


The  other  judges  concurred. 


Decision  affirmed. 


jamuuy27.     Daniel,  Appellant,  and  Camplik,  Respondent. 


In  stating  the 
nature  of  a 
voter's  qua- 
lification in  a 
city  or  borougb, 
when  the  right 
of  voting  de- 
pends on  pro- 
perty, it  is  only 
necessary  to 
describe  the 
property  which 
gives  the  quik- 
lification,  and 
not  its  in- 
cidents. 

Where,  there- 
fore, a  party 
occupied  a 
house  and  shop 
jointly  with 
another  person, 
ffeld,  that  it 
was  not  neces- 
sary to  state  the 
fact  of  the  joint 
occupation  in 
the  listof  voters, 
and  that  the 
words  **  house 
and  shop  "were 
a  sufficient  de- 
scription of  his 
qualification. 


nnHIS  was  a  consolidated  appeal  from  the  decision  of 
J<An  TSftrell^  ^q*9  the  revising  barrister  for  the 
city  of  BristoL 

It  appeared  that  James  Daniel  had  objected  to  the 
name  of  fVilliam  Camplin  being  retained  upon  the 
householders'  list  of  voters  in  the  parish  of  AU  Saints. 

The  name  was  thus  inserted  iu  the  list :  — 


Camplin,  William. 


High 


House  and  Shop. 


High 


William  Camplin  occupied  the  house  and  shop  which 
conferred  his  qualification  jointly  with  another  person. 
The  premises  were  of  sufficient  value,  and  all  the  other 
requisites  necessary  to  give  William  Camplin  a  vote  had 
been  complied  with,  and  the  only  objection  was  that  the 
qualification  stated  upon  the  list  should  not  have  been 
**  house  and  shop  "  merelyi  but  ought  to  have  been  <*  the 
joint  occupation  of  a  house  and  shop.**  It  was  con* 
tended,  on  the  other  band,  that  the  words  **  house  and 
shop "  sufficiently  described  the  qualification ;  but  if 
not,  the  revising  barrister  was  requested,  under  the 
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powers  given   to  him  by  the  fortieth  section  of  the        1845. 
B^stration  Act,  to  insert  such  words  as  would  make       Dakih! 
it  appear  that  the  occupation  was  joint     The  barrister      caJpuk- 
decided  that  the  qualification  as  stated  upon  the  list  was 
safficient,  and  retained  the  name  of  William  Complin. 

Kinglake  Serjt.  for  the  appellant     The  qualification 
stated  upon  the  list  should  either  have  beeik  ^' joint 
cccupation  of  a  house  and  shop/'  or  ^^  undivided  moiety 
of  a  house  and  shop."    By  describing  his  qualification  as 
consisting  of  a  <*  house  and  shop  "  the  respondent  stated 
in  effect  that  he  was  the  sole  occupier  of  the  premises. 
Under  the  twenty-seventh  section  of  the  Reform  Act  a 
joint  occupier  would  not  be  entitled  to  vote,  but  by  the 
twenty-ninth  section  of  the  statute  the  right  of  voting  is 
conferred  in  express  terms  in  respect  of  the  joint  occu- 
pation of  premises,  in  case  the  value  of  such  premises 
shall  be  of  an  amount,  which,  when  divided  by  the  num- 
ber of  occupiers,  shall  give  a  sum  of  not  less  than  \QU 
for  each  occupier.      In  the  Irish  Reform  Act,  2  8c  S 
W.  4.  c.  88.  there  is  no  clause  corresponding  with  the 
twenty-ninth  section  of  the  stat  8  W.  4.  r.  45,  and  ac- 
cordingly the  Irish  Judges  have  unanimously  held  that 
joint  occupiers  cannot  be  admitted  to  register.     Qise  of 
Joint  Occupiers,  (a)     The  qualifications  required  by  the 
twenty-seventh  and  twenty-ninth  sections  of  the  Reform 
Act  are,  therefore,  widely  distinct,  and  ought  not  to  be 
described  in  the  same  terms.     The  Court  have  held  that 
in  cases  of  successive  occupation,  under  the  twenty- 
eighth  section  of  the  act,  the  different  premises  occupied 
by  the  claimant  ought  to  be  set  forth  in  the  description 

(«)  1  Ale9dt$  J?,  a  8. 
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1845.        oF  his   qualification    in  the  list  of  voters;    Bariletiv* 
T     ~       Gibbs»  {a)     \_Maule  J.     The  ground  of  that  decision  was 
^'  that  the  registration  list  ought  to  aSbrd  such  information 

of  the  nature  and  situation  of  the  premises,  as  would 
enable  other  parties  to  ascertain^  upon  enquiry,  the 
value  of  the  premises  and  the  sufficiency  of  the  occu- 
pation.] The  principle  of  that  decision  applies  in  its 
full  force  to  the  present  case,  because  premises  which 
would  confer  a  qualification  upon  one  occupier,  would 
frequently  be  below  the  value  which  would  entitle  two 
or  more  occupiers  to  vote  in  respect  of  them*  [MauUi* 
Then,  if  a  party  occupied  jointly  with  four  others,  you 
would  say  that  the  description  of  the  nature  of  his  quali- 
fication should  be  *^  one-fifth  part  of  a  house  ? '']  Tbyt 
would,  it  is  submitted,  be  an  accurate  description  of  his 
qualification.  In  the  Appendix  of  Forms  given  in 
Elliott  on  Registration  {b\  in  the  form  of  a  list  of 
claimants  for  a  county,  the^  following  instances  are 
given,  in  the  column  headed  **  Nature  of  qualification ; " 
"One  undivided  sixth  share  in  freehold  tenements;" 
"  An  undivided  moiety  ^  of  a  freehold  rent  charge." 
[Tindal  C.  J.  Do  you  find  any  thing  of  that  kind  in  the 
Registration  Act  ?]  The  schedules  in  the  new  act  are 
left  blank,  but  in  schedule  (H)  No.  8.  annexed  to  the 
Reform  Act,  various  examples  are  given  of  the  nature  of 
the  qualification,  (c)  It  is  most  important  in  cities  and 
boroughs  that  accurate  information  should  be  given  to 
the  public,  in  order  that  the  value  of  the  premises  should 
be  ascertained.  The  respondent  was  stated  to  be  quali- 
fied in  respect  of  the  occupation  of  a  house  and  shop ;  but 
in  fact  he  occupied  part  only.    [MauU  J.    You  should 

'  (a)  Antd,  p.  73.  (6)  Sd  ed.  p.  619. 

(c)  Hiete  examples  we,   ««  Freehold  bouse;"  "  Copyhold  field;" 
«<  Lease  of  warebonae  for  yean ; "  *<  50  acres  of  land  aa  occupier.** 


V. 

Campuit. 
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rather  contend  that  he  was  part  occupier  of  a  house  and  1845. 
shop.]  In  Bex  v.  Great  Wakering  (a),  a  house  and  land  dakwl 
were  demised  to  two  persons,  Bullock  and  Ckn^  by  lease, 
for  a  term  of  years,  at  162.  per  annum.  There  was  a 
coyenant  by  them  jointly  and  severally  to  pay  taxes  and 
ntes^  &c.y  but  none  to  pay  rent.  Bullock  occupied  the 
whole  premises,  and  paid  the  rent  for  five  years,  and  it 
was  held  that,  the  demise  being  joint,  each  could  only 
be  considered  as  having  rented  a  tenement  at  8/.  a  year, 
and  that  consequently  no  settlement  was  gained  by 
Bullock.  In  giving  his  judgment  UttUdale  J.  said  (6), 
"  The  demise  being  to  two  as  joint  tenants,  each  was 
entitled  to  occupy  an  undivided  moiety  in  his  own  right. 
The  pauper,  therefore,  if  he  occupied  the  whole,  would 
occupy  one  half  in  his  own  right,  and  the  other  half  as 
bailifif  to  Clay^  and  would  be  accountable  to  him  for  the 
profits."  So,  in  Bex  v.  Tonbridge  (c\  the  premises  pc- 
copied  by  the  pauper  were  not  of  sufficient  value,  unless 
he  could  be  considered  as  sole  occupier  of  a  garden. 
The  pauper  took  the  garden,  but  it  was  agreed  between 
him  and  one  Maynard  that  they  should  share  the  ex- 
pense and  profit.  Maynard  paid  the  pauper  half  the 
rent,  and  Bayley  J.  observed,  that  although  it  was  not 
stated  that  there  was  a  joint  occupation,  yet  it  must  be 
taken  that  there  was,-  and  if  so,  it  must  be  considered 
that  the  pauper  occupied  only  a  moiety  of  the  garden. 
These  cases  shew  that  a  joint  occupation,  when  the 
value  of  the  premises  comes  in  question,  is  only  a  part 
occupation.  Secondly,  it  is  submitted  that  the  barrbter 
had  no  power,  under  the  fortieth  secUon  of  stat.  6  Vict, 
c*  18.,  to  change  the  description  of  the  qualification  as  it 

(•)  5  A  4^  Jtd.  971.  (6)  Id.  976. 

(e)  6B.t  a  88. 

VOL.  I.  U 
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1845.       appeared  in  the  list.    [Tindal  C.  J.    He  may  alter  the 
-Qj^YinL       description  for  the  purpose  of  more  clearly  defining  the 
Cautixw.      qwJificationJ 

Butt  for  the  respondent.     The  description  of  the 
voter's  qualification,   as  it  appeared  in   the  list)  was 
clearly  good.    There  is  nothing  in  the  schedules  an- 
nexed either  to  the  Reform  or  the  Registration  Act, 
which  makes  it  necessary  to  state  the  nature  and  extent  of 
the  interest  which  the  occupier  has  in  the  premises.  It  is 
enough  that  the  party  should  comply  with  the  terms  of 
the  acts  of  parliament     The  nature  of  the  qualification 
means  simply  a  description  of  the  premises  in  respect  of 
the  occupation  of  which  the  party  is  ^ntided  to  vote. 
The  length  of  the  occupation  and  the  value  of  the 
premises  are  not  required  to  be  stated.    In  Schedule  (I) 
No.  1.  to  the  Reform  Act,  the  form  of  the  list  directed 
to  be  published  by  the*  overseers  contains,  in  the  column 
headed  <*  Nature  of  qualification,"  the  following  ex- 
amples of  what  was  meant  should  be  inserted  under 
that  head :  *<  House^  warehouse,  shop,  counting*house;" 
and  in  the  corresponding  form  in  the  Registration  Act, 
Schedule  (B),  No.  8.,  no  examples  at  all  are  given. 
[Maude  J.    The  question  is,  whether  the  natare  of  the 
qualification  is  the  occupation  of  the  premises  or  not 
Cresswell  J.    The  argument  for  the  appellant  is,  that  the 
nature  of  the  occupation  should  be  described.]    The 
two  acts  being  in  pari  matari&j  the  schedules  must  be 
taken  together,  and  then  it  will  dearly  appear  that  the 
legislature  never  intended  to  require  any  statement  of 
the  kind,  which  would  lead  to  a  great  number  of  very 
minute  objections.     The  overseers  are  not  even  directed 
to  state  whether  the  voter  occupies  as  owner  or  tenant 
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BarUett^.  Gibbs{a)  is  no  authority  for  the  appellant.  1845. 
The  successive  occupation  of  two  sets  of  premises  was  of  DAMm 
the  essence  of  the  right  to  vote,  yet  the  Court  held  that 
Id  describing  the  nature  of  the  appellant's  qualification  in 
that  case,  the  two  houses  which  he  had  occupied  during 
the  qualifying  period  should  have  been  inserted  in  the  list, 
not  that  his  qualification  should  have  been  described  as 
the  *'  successive  occupation  of  two  houses."  Neither  does 
the  Case  qfJoitU  Occupiers  {b)  advance  the  argument  on 
the  other  side,  there  being  no  clause  in  ,the  Irish  act 
similar  to  the  twenty-ninth  section  of  the  English  act  of 
parliameot.  In  Rex  v.  Greai  Wakering{c\  and  Rex  v. 
Tonbridge  (d)^  the  value  of  the  premises  was  not  suf- 
ficient. With  regard  to  the  power  of  amendment  under 
the  fortieth  section  of  stat.  6  Vid.  c*  18.,  there  cm  be 
no  doubt  that  the  barrister  had  a  right  to  exercise 
it.  No  new  or  different  qualification  was  set  up,  which 
was  the  ground  of  the  decision  in  the  second  point  de- 
tenniaed  by  BarUett  v.  Gibbs,  {a) 

Englake  Serjt.  replied. 

TiNDAL  C.  J.  It  appears  to  me  that  the  decision  of 
the  revising  barrister  was  right.  The  objection  taken 
to  the  vote  of  the  respondent  was,  that  in  the  list  made 
out  by  the  overseers,  the  nature  of  his  qualification  was 
improperly  described.  The  description  found  upon  the 
list  was,  ^  house  and  shop,  High  Street;^*  and  it  was 
contended  on  the  part  of  the  appellant  that  it  ought  to 
have  been  *^  joint  occupation  of  house  and  shop."  The 
question,  therefore,  is,  whether  in  the  claim  made  by 

(a)  AnO,  p.  73.  (6)  1  jtlcod^s  22.  C,  2. 

(c)  SB.t  ^^  ^1*  W  ^  B,ffC.  88. 
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1845.  the  party  himself,  or  in  the  list  of  persons  entitled  to 
Dakml  ^^^  made  out  by  the  overseers,  the  subject-matter  in 
CAMPuy  respect  of  which  the  right  is  claimed,  if  in  the  joint 
occupation  of  two  or  more  persons,  should  be  stated  to 
be  in  their  joint  occupation.  I  think  we  have  no  right 
to  impose  on  those  who  lay  claim  to  the  elective  fran- 
chise any  regulation  which  is  not  rendered  necessary 
by  the  fair  construction  of  the  statutes  relating  to  this 
subject.  Now,  the  thirteenth  section  of  the  stat  6  Vict. 
c.  18.  requires  that  a  list  shall  be  made  out  by  the 
overseers  of  persons  entitled  to  vote,  according  to  the 
form  No.  S.  given  in  the  Schedule  (B)  annexed  to  that 
act.  The  objection  in  the  present  case  is  confined 
simply  to  the  list  so  made  out  by  the  overseers ;  but 
thcpare  also  required  by  the  fifteenth  section  to  make 
out  a  separate  list  of  persons  daiming  to  be  entitled  to 
vote,  according  to  a  form  numbered  8.  in  the  same 
schedule.     In  each  of  these  forms  we  find  one  column 

w 

headed  **  Nature  of  qualification,"  and  underneath  these 
words  b  left  a  blank.  If  these  had  been  the  only  forms 
that  had  been  given,  either  in  that  statute,  or  in  the 
preceding  statute,  2  fV.  4.  c.  45.,  it  would  have  been 
left  a  matter  of  doubt  how  that  blank  was  to  be  filled 
up ;  but  when  we  turn  to  the  form  that  has  been  given 
for  the  list  of  persons  objected  to,  to  be  published  by 
the  overseers,  in  Schedule  (I)  No.  7.  of  the  stat  2  fP.  4. 
c.  45.,  we  find  under  the  bead  **  Nature  of  the  supposed 
qualification,"  the  word  '*  shop,"  that  is,  the  subject* 
matter  of  the  qualification,  viz.  the  property  in  respect 
of  which  the  right  to  vote  is  claimed.  We  find  also, 
that  in  a  former  form.  No.  I.,  in  the  same  schedule, 
*  four  instances  are  given  under  the  heading  '^  Nature  of 
qualification,"  one  of  which  is  "  house,"  another  *•  ware- 
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boase,"  the  third  <<  shop/'  and  the  last  <<  counting-        1845. 
house,"  which  are  the  four  very  words  found  in  the       j)AmmL 

bodj  of  the  twenty-seventh  section  of  the  Reform  Act. 

< 

It  is,  therefore,  but  a  fair  argument  to  infer  that,  when 
in  the  form  that  is  now  in  question,  No*  S.  Schedule  (B) 
of  the  Stat  6  Vici.  c.  18.,  we  find  the  words  '*  Nature 
of  qualification  "  at  the  head  of  a  column  which  b  left  a 
perfect  blank,  nothing  more  is  required  by  the  statute 
than  to  insert  in  that  column  one  of  those  instances 
given  in  the  schedule  of  the  former  act,  containing  the 
very  words  of  the  section  which  confers  the  right^of 
voting  upon  occupiers  of  premises  of  a  certain  annual 
value.  It  has  been  argued,  that  as  we  have  already 
decided  that,  in  cases  of  successive  occupation,  under 
the  twenty-eighth  section  of  the  stat  2  W»  4.  c.  45.,  the 
different  premises  occupied  in  immediate  succession  by 
a  party,  must  all  be  set  forth  in  the  description  of  his 
qualification,  we  ought,  to  be  consistent,  to  go  still 
further,  and  require  it  to  be  stated  whether  there  be  a 
joint  or  separate  occupation  of  the  premises.  But  to 
this  I  answer,  that  the  reason  and  ground  of  our  deci- 
sion in  BartUit  v.  Gibbs  (a)  was,  that  the  successive 
occupations  of  the  difierent  premises  did  in  fact  but 
make  up  one  subject-matter  in  respect  of  which  the 
right  was  claimed ;  whereas  in  the  present  case  the  sub- 
ject-matter of  the  qualification  is  properly  described^ 
and  the  nature  of  the  occupation  is  only  a  quality  or 
incident  attending  on  the  enjoyment  of  the  property. 
Now,  it  seems  to  me  that  as  the  twenty-seventh  section 
of  the  Stat.  2  fFI  4.  c.  45.  gives  the  right  of  voting  to 

;(a)  ADtd,  p.  73. 
U  S 
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1845.  the  party  who  shall  occupy,  either  as  owner  or  tenant, 
jyj^^^j^j^  certain  descriptions  of  property,  and  as  it  has  never  been 
contended  that  the  column  in  which  his  qualification  is  to 
be  described  shall  specify  whether  he  holds  as  owner  or 
tenant,  it  would  be  going  a  great  way  to  say  that  he  must 
state  whether  the  premises  are  in  his  sole  occupation, 
or  are  occupied  by  him  jointly  with  another  person.  In 
both  cases  the  point  seems  to  be  matter  of  evidence  for 
the  consideration  of  the  revising  barrister,  who  has  to 
decide  whether  the  occupation  be  sufficient.  I  think, 
therefore,  that  the  overseers  have  complied  with  the  re* 
quisites  of  the  act  in  describing  the  nature  of  the  quali- 
fication as  it  is  here  expressed,  and  that  the  name  of  the 
respondent  was  properly  retained  on  the  register. 

Maule  J.  I  also  think  that  the  decision  of  the  re- 
vising barrister  was  right  It  is  contended  that  the 
qualification  of  the  voter  was  insufficiently  described, 
because  it  ought  to  have  been  stated  that  be  occupied 
the  house  and  shop  in  conjunction  with  another  person, 
so  that  it  might  be  ascertained  whether  he  occupied 
premises  of  sufficient  value  to  confer  a  vote.  No  doubt 
such  information  would  be  convenient  to  objectors,  and 
it  has  been  argued  that  it  is  important  that  the  public 
should  know  the  particulars  of  the  voter's  qualification. 
Our  decision  with  respect  to  cases  of  successive  occu- 
pation has  been  cited  as  an  authority  in  support  of  that 
argument;  but  in  Barilett  v.  Gibbs{a)  there  was  an 
entire  absence  of  one  portion  of  the  qualification.  It 
must  be  recollected,  also,  that  the  list  in  question  is  to 

(a)  Ant^  p.  7S. 
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be  made  out  by  the  overseers,  who  caDQot  be  supposed  1845. 
to  know  the  exact  extent  of  a  man's  interest  in  the  pro-  d^jml 
pertj  which  he  occupies.  In  a  notice  of  claim  greater . 
particalarity  might  be  looked  for,  but,  upon  turning  to 
the  form  No.  6.  Schedule  (B)  in  stat  6  Vki.  c.  18.,  it 
appears  to  me  that  the  particulars  of  the  claimant's 
qualification  thereby  required  to  be  stated  extend  merely 
to  m  description  of  the  property  in  respect  of  which  the 
right  is  claimed,  when  the  right  depends  on  property. 

Cresswell  J.  It  seems  to  me  that  the  words  **  Na-  . 
tore  of  qualification "  mean  the  nature  of  the  thing 
occupied,  whether  it  be  a  house,  warehouse,  counting- 
hoos^  or  shop,  and  consequently  that  the  property  only 
need  be  described,  and  not  the  nature  of  the  party^s 
interest  in  the  premises.  In  describing  the  qualification 
of  a  county  voter,  a  statement  of  the  nature  of  his  title 
is  essential,  and  is  evidently  required  by  the  form  given 
in  No.  S.  Schedule  ( A),  stat  6  Vici.  c.  1 8.,  the  heading 
of  which  states  that  the  claim  is  made  in  respect  of 
ffaperhf.  But  when  a  party  claims  to  vote  for  a 
borongh  in  respect  of  the  occupation  of  property,  it  is 
only  necessary  to  point  out  the  property  which  is  occu- 
pied. 

EbleJ.  I  also  think  that  the  description  of  the 
party's  qualification  need  not  refer  to  his  interest  in  the 
premises.  The  forms  given  in  tl\e  schedules  to  the 
Reform  Act  and  the  Registration  Act  do  not  contain 
any  allusion  to  the  nature  of  the  occupation,  and  it 
seems  clear  from  one  of  them  that  the  nature  of  the 
qualification  means  the  nature  of  the  premises  occupied. 

V  4 
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In  the  fonn  No.  4.  Schedule  (I)  annexed  to  the  Reform 
Act,  of  a  notice  of  claim  to  be  addressed  to  the  over-* 
seers,  the  party  is  supposed  to  say,  *^  I  hereby  give  you 
notice  that  I  claim,  &c.,  and  that  my  qualification  con- 
sists of  a  house  in  Duke  Street  in  your  parish." 

Decision  affirmed. 


Joftttory  27. 


A  claioBftnt 
cannot  join 
together  two 
■epaimte  build- 
ings, in  order 
to  niake  up  the 
▼alue  required 
to  confer  a  Tote 
for  a  city  or 
borough  under 
the  twenty- 
■eventh  section 
of  Stat.  2  W.  4* 
e.45. 


Dewhubst,  Appellant,  and  Fielden, 

Respondent. 

npHIS  was  an  appeal  from  the  decision  of  Stephen 
Temple,    Esq.,   the    revising    barrister  for    the 
borough  of  Blackburn. 

Joseph  Fielden  was  objected  to  as  not  being  entitled 
to  have  his  name  retained  upon  the  list  of  voters  for  the 
borough,  in  respect  of  the  occupation  of  premises  de- 
scribed in  the  list  as  .^'joiner's  shop,  warehouse,  and  land 
in  Thunder  and  Back  Lane"  The  party  objected  to 
had,  together*  with  his  uncle,  jointly  occupied,  as 
owners,  a  joiner's  shop  in  Back  Lane,  and  a  warehouse, 
besides  two  yards,  in  Thunder,  occupied  for  the  deposit 
of  stones  and  flags.  The  joiner's  shop,  the  yards  and 
the  warehouse,  were  worth  together  above  20/.  'a  year ; 
but  the  joiner's  shop  alone  was  not  worth  20/.  a  year ; 
and  the  warehouse  and  yards  alone  were  not  together 
worth,  independently  of  the  joiner's  shop,  20/.  Thunder, 
where  the  warehouse  and  the  two  yards  were  situated, 
was  three  hundred  yards  distant  from  the  joiner's  shop^ 
and  there  were  many  buildings  and  other  descriptions 
of  property  lying  between  the  joiner's  shop  in  Bade  Lane 
and  the  warehouse  and  yards  in  Thunder,  which  pre- 
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mises,  so  lying  between  the  two,  were  the  property  and       1845* 
in  the  occupation  of  other  and  different  persons.  d«whob« 

The  revising  barrister  decided  that  the  said  Joseph 
Relden  occupied  a  joiner's  shop,  warehouse  and  land, 
of  sufficient  value  to  entitle  his  name  to  be  retained  on 
tbe  list  of  voters  for  the  said  borough,  within  the  meaning 
of  the  Stat.  2  W.  4.  c.  45.  s.  27. 

Coekbum  for  the  appellant.  The  question  here  is, 
whether  two  distinct  buildings  may  be  joined  together^ 
in  order  to  make  up  the  value  necessary  to  confer  a  vote 
for  a  borough,  and  it  is  submitted  that  they  cannot  be 
united  for  that  purpose.  The  twenty-seventh  section 
of  the  Reform  Act  uses  the  words,  <*  any  house,  ware- 
house, counting-house,  shop,  or  other  building,"  and  by 
that  form  of  expression  one  house  or  building  of  the 
requisite  annual  value  must  have  been  intended.  The 
terms  of  tliat  section  are  the  same  as  those  used  in  the 
Irish  Reform  Act,  2  &  8  W.^.c  88.  5.  7.)  and  it  has 
been  expressly  decided,  in  the  construction  of  that 
statute,  that  two  separate  tenements,  neither  of  them 
being  of  the  value  of  10^,  will  not  confer  the  borough 
fnmcbise  upon  the  occupier,  although  the  value  of  both 
exceeds  that  amount ;  Sweetman^s  Case,  (a)  \CresmeU  J. 
In  WM  V.  The  Overseers  of  Birmingham  (6),  the  Court 
held  that  a  lessee  of  houses,  situate  within  a  borough, 
was  entitled  to  a  vote  for  the^county,  although  one  of 
the  houses  comprised  in  the  lease  was  of  a  sufficient 
annual  value  to  give  the  occupier  a  vote  for  the  borough. 
If  the  value  of  two  or  more  buildings  might,  in  order 
to  make  up  the  borough  qualification,  be  added  together, 

(«)  AkodTi  R.  C.  27.  (6)  Anti,  p.  18. 
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1 845*       the  lessee  in  that  case  would  not  have  been  entitled  to 
DBWHVftfz     vote,  (a)]    That  case  appears  to  be  precisely  in  point 


Kinglake  Seijt,  for  the  [respondent  In  Sogers  on 
Elections  {b)  it  is  laid  down  that  under  the  stat  3  FF.  i. 
€•  45.  $*  27.»  two  houses,  or  two  warehouses,  or  a  house 
and  a  warehouse,  or  any  two  members  of  die  sentence, 
may  be  joined  together  in  order  to  complete  the  value. 
JVebb  y.  The  Overseers  of  Birmingham  (c)  b  no  authority 
against  this  proposition,  as  the  point  was  not  raised  in 
that  case.  The  object  of  the  statute  was  to  give  the 
franchise  to  persons  who  occupied  property  of  a  suffi- 
cient value,  and  it  cannot  be  of  any  consequence  whe* 
ther  they  occupy  one  building  or  two.  In  cases  arising 
upon  the  construction  of  the  stat  59  G.  8.  a  50.  and 
6  G.  4.  c.  57.,  it  is  now  distinctly  recognised  as  a  prin- 
ciple, that  two  separate  tenements  may  be  joined,  in 
order  to  make  up  the  required  value ;  Rex  v.  MaccleS" 
Jield {d)\  Rex  v.  Tadcasier  (e) ;  Rex  v.  loer  (g) ;  Rex  v. 
Wootton.  (h) 

Codbum^  in  reply,  was  stopped. 

.  TiNDAL  C.  J.  I  think  that  the  decision  of  the  re- 
vising barrister  must  be  reversed.  The  twenty-seventh 
section  of  the  Reform  Act  begins  by  stating  that  the 
party  who  shall  be  qualified  to  vote  for  a  borough  must 
be  an  occupier ;  it  then  goes  on  to  specify  that  he  must 
occupy  either  as  owner  or  tenant ;  and  then,  in  describ- 

(a)  See  sUt  8  r.  4.  c.  45.  «.  S5.        (h)  Sd  ed.  p.  153. 
(c)  Antd,  p.  18.  id)  2  B.  if  Ad,  870. 

(e)  4  B,  ^  Ad.  70S.  (g)  \  A.  ^  K  238. 

(A)  I  A.^E.  83S. 
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iog  the  subject-matter  6f  the  occupation,  it  says,  '*  any 
house,  warehouse,  counting-house,  shop,  or  other  build<« 
ing."  Now,  the  first  observation  which  occurs  to  the 
mind  upon  reading  these  words  is,  that  they  are  all  in 
the  singular  number,  and  that  it  would  have  been  just 
as  easy,  if  it  had  been  intended  that  several  of  these 
distinct  subject-matters  might  together  make  up  a  suffi- 
cient quali6cation,  to  have  used  the  plural  number. 
The  section,  however,  does  not  stop  there,  but  it  goes 
on  to  state  that  when  the  yearly  value  of  a  house  or 
other  building  does  not  amount  to  10/.,  it  may  be  made 
up  by  the  occupation  of  land  in  conjunction  with  it. 
The  franchise  is  conferred  in  respect  of  any  house,  &c., 
"being,  either  separately,  or  jointly  with  any  land 
within  such  city,  borough,  or  place  occupied  therewith 
by  him."  Applying  the  ordinary  rule  of  construction, 
expressio  tmius  exclusio  est  alieriusj  I  cannot  see  why  the 
joint  occupation  of  land  with  a  house,  &C.,  should  have 
been  mentioned,  unless  it  had  been  intended  to  exclude 
the  occupation  of  two  buildings.  This  view  of  the 
case  is  strengthened  in  some  degree  by  the  form  which 
is  published  by  [the  overseers, '  pursuant  to  the  direc- 
tions contained  in  stat.  6  Vict.  c.  18.  5.  IS.  Schedule  (B), 
No.  8.  That  form,  in  pointing  out  the  manner  in 
which  the  qualifying  property  should  be  described, 
directs  that  the  number  of  the  house,  if  any,  shall  be 
given ;  a  direction  which  seems  to  refer  more  to  a  single 
and  definite  subject-matter  of  qualification  than  that 
which  is  composed  of  several  buildings.  It  may  well  be 
that  the  legislature  considered  that  a  man  who  occupies 
a  house  worth  10/.  yearly  may  be  in  a  proper  condition 
of  life  to  exercise  the  franchise,  while  they  were  un- 
willing to  entrust  it  to  one  who  would  be  obliged  to  add 
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1845.        together  a  number  of  small  and  worthless  tenements,  in 
order  to  eke  out  an  annual  value  of  102. 

The  rest  of  the  Court  concurred. 

Decision  reversed  {a)» 


DlWHUEtC 
Y. 

FixLDiir. 


(a)  See  Gadthy  ▼.  Barrow,  entd,  p.  142. 


HILARY  VACATION. 
Feinwny  IS,    Mahshatx,  Appellant,  and  Bown,  Respondent. 


To  render  a 
coDTeyauoe 
Yoid  under  the 
Stat  7aE8  W.S, 
c  25.  f.  7.,  oa 
hftving  been 
made  in  order 
to  multiply 
Yotces,  or  to 


A  T  a  court  held  before  Thomas  Brosy  Elsq.,  the  bar- 
rister appointed  to  revise  the  list  of  voters  for  the 
city  dilAchfield^  fVilliam  Marshall  objected  to  the  names 
of  John  Bamrij  Bobert  LeigkUm^  JcJin  MeUoTy  Ralph 
Pennington^  James  Badjbrd^  and  WiUiam  Stokes,  being 
split  end  divide  retained  on  the  second  list  of  voters  for  the  parish  of 

the  mterest  in 
any  bouses  or 
lands,  the  seUer 
must  be  party 
or  privy  to  the 
illegal  object 
intended  by  the 
conveyance. 

Quaref 
whether  the 
statute  would 
apply  where 
the  object  of 
the  vendor  in 
making  the 
conveyance  was 


St.  Michael^  in  the  said  city.  The  revising  barrister 
retained  the  names,  subject  to  the  opinion  of  the  court 
on  the  following  case :  — 

The  parliamentary  borough  of  the  city  of  Lichfield  is 
a  county  of  itself,  and,  prior  to  the  passing  of  the  statute 
2  &  8  fF.  4.  c.  45.,  freeholders  had  the  right  to  vote  in 
the  election  of  members  for  the  said  city.  In  the  second 
list  of  voters  duly  made  out  by  the  overseers  of  the 


to  multiply 

Yoices,  but  the  conveyance  was  made  bond  fide  for  a  valuable  consideration  ? 

The  owners  of  a  house  in  Lichfield  had  contracted  to  sell  it  for  a  valuable  conaideratioa 
to  A^t  who,  after  such  contract,  sold  it  bond  fide  to  six  other  persons,  and  caused  the  con- 
veyance to  be  made  from  the  original  owners  to  them.  The  object  of  A»  in  so  doing  uras 
to  increase  the  number  of  voters  in  Lichfieid,  but  the  object  of  the  six  purchasers  wms  « 
hand  fide  investment  of  their  money,  though  they  expected  that  the  possession  of  the  pro* 
perty  would  entitle  each  of  them  to  Yote.  JBeld,  that  as  it  did  not  appear  that  the  parties 
conveying  had  any  knowledge  of  the  object  for  which  the  house  was  purchased,  the  con- 
veyance was  not  void  under  the  statute. 
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parish  of  St.  Michael^  in  the  said  city,  the  following  six 
names  appeared :  — 


1845. 


ChrUtkn  Kaine  and 
SiiraasMofeach. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street  Lane,  or 
other  Place  In 
this  Pariah  where 
the  Property  la 
situate. 

• 

Bown,  John. 
Leighton,  Robert 
Mellor,  John. 
Pennington  Ralph. 
Radford,  James. 
Stokes,  William. 

Wade  Street 
Footherley. 
Little  Ashton. 
Shenstone. 
Stowe  HUl. 
Freeford. 

Freehold  House. 
Freehold  House. 
Freehold  House. 
Freehold  House. 
Freehold  House. 
Freehold  House. 

St  John  Street 
St  John  Street 
St  John  Street 
St  John  Street 
St  John  Street 
St.  John  Street 

JICabshali. 

▼. 

Boww. 


Objections  were  duly  made  to  each  of  the  above  names 
being  retained  in  the  said  list  of  voters  for  the  said 
parish  in  respect  of  the  above  qualification ;  and,  upon 
the  parties  appearing  to  support  their  title  to  have  their 
names  retained  in  the  said  list,  it  was  proved  that  the 
said  John  Boom  and  the  other  five  persons  were  inserted 
in  the  said  list  in  respect  of  the  same  Jreehdd  house  in 
S.  John  Street^  in  the  said  city,  and  that  they  became 
and  were  the  joint  owners  of  it  under  the  following 
circumstances:  Prior  to  Lady-^y^  1843,  one  William 
Gorton  contracted  in  his  own  name  with  the  then  pro- 
prietors of  the  house  for  the  purchase  of  it  at  the  price 
of  292/.  Ss.^  and  having,  after  such  contract,  bon&Jide 
sold  the  said  house  to  the  said  John  Boom  and  the  five 
other  persons  above  named,  in  equal  shares,  he  caused  a 
conveyance  of  it  from  the  vendors  to  the  said  John  Baam^ 
and  the  five  other  persons  above  named,  to  be  prepared 
by  their  solicitor,  which  was  afterwards  duly  executed 
by  the  vendors,  whereby  the  said  house  was,  in  con- 
sideration of  the  said  sum  of  292/.  Ss.y  absolutely  con- 
veyed to  the  said  John  Baton  and  the  other  five  persons 
above  named,  to  hold  to  them  in  undivided  sixth  parts 
^  tenants  in  common  in  fee-simple.    The  purchase- 
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Hakshall 
Bowib 


money  was  paid  to  the  vendors  by  the  hands  of  the  said 
William  Gorton,  bat  was  the  proper  monies  of  the  said 
John  Bamn  and  the  five  other  persons  above  named, 
and  contributed  by  them  in  equal  shares.  The  house 
was  let  to  a  respectable  tenant  at  1521  a  year,  and  was 
worth  at  least  that  rent.  The  object  of  the  said  WUUam 
Goi-toHy  in  proposing  the  said  purchase  to  the  said  Jokn 
Bonon  and  the  five  other  persons  above  named,  was  to 
increase  the  number  of  the  voters  for  the  city  of  Lick-- 

Jieldi  but  the  purchase  on  the  part  of  the  said  John 
Boom  and  each  of  the  above-named  persons  was  a  honi 

Jide  investment  of  their  money,  which  they  would  not 
have  made,  unless  they  had  been  satisfied  with  the  value 
of  the  premises,  and  the  income' they  were  to  receive  from 
the  investment  They  also  all  expected  that  the  posses- 
sion of  the  property  would  entitle  each  of  them  to  a  vote 
for  the  city  of  Lichfield;  but  there  was  no  stipulation  or 
understanding  before,  or  at  the  time  of,  the  conveyance 
to  them,  that  they  or  any  of  them  should  vote,  in  respect 
of  the  said  house,  in  any  particular  way,  or  m  support 
of  any  particular  interest.  The  said  John  Bown  and 
each  of  the  other  above-named  five  persons  had  been  in 
the  receipt  of  50^.,  in  respect  of  his  share  of  the  rents 
and  profits  of  the  said  house  for  his  own  use  for  twelve 
calendar  months  next  previous  to  the  last  day  ofjufy, 
1844;  the  said  sum  of  505.  having  been  paid  to  each  of 
them  by  the  said  William  Gorton  out  of  the  said  rent, 
which  the  said  William  Gorton  was  authorised  to  receive 
on  their  behalf;  and  each  of  them  had  resided  for  six 
calendar  months  next  previous  to  the  last  day  of  July 
within  the  said  city  of  Lichfield,  or  within  seven  statute 
miles  thereof. 
It  was  objected  that  the  conveyance  of  the  said  bousie 
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to  the  said  John  Baton  and  the  other  five  persons  above  1845. 
named,  under  the  above  circumstances,  was  void  and  of  MAWHAtL* 
none  efiect  by  the  provisions  of  the  statute  7  &  8  ^  8* 
c.  S5.  s.  7.»  as  being  made  to  them  in  order  to  multiply 
Toices,  and  to  split  and  divide  the  interest  in  such  house, 
and  that  under  the  said  act  no  more  than  one  single 
voice  ought  to  be  admitted  for  the  said  house.  The 
barrister  was  of  opinion  that  there  had  been  a  bond  fide 
purchase  of  the  said  house  by  the  said  John  Bown  and 
the  five  other  persons  above  named  for  a  valuable  con- 
sideration; and  that  the  seventh  section  of  the  said 
statute  did  not  apply  to  a  conveyance  made  under  such 
circumstances,  and  that  the  provision  "  that  no  more 
than  one  voice  shall  be  admitted  for  one  and  the  same 
house  or  tenement,"  related  only  to  boroughs  in  which^ 
at  the  time  of  the  passing  of  the  said  act,  the  right  of 
voting  was  in  householders  or  inhabitants  paying  scot 
and  lot;  and  he  was  of  opinion,  on  the  whole  case,  that 
the  said  John  Botmn  and  the  five  other  persons  above 
named  were  entitled  to  have  their  names  retained  in  the 
list  of  voters  for  the  city  of  Lichfield^  in  respect  of  their 
respective  shares  in  the  said  freehold  house. 

The  cases  of  five  other  persons  were  consolidated 
with  the  principal  case. 

ByU^  Seijt  for  the  appellant  (in  Michaelmas  term, 
Vooember  21st}.  The  decision  of  the  revising  barrister 
is  in  direct  contravention  of  the  stat  7  &  8  fF.  .8.  c.  25. 
&  7.,  by  which  it  is  enacted  *^  that  all  conveyances  of 
any  messuages,  lands,  tenements,  or  hereditaments,  in 
any  county,  city,  borough,  or  town  corporate,  in  order 
to  multiply  voices,  or  to  split  and  divide  the  interest  in 
any  houses  or  lands  among  several  persons  to  enable 
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1845.  them  to  vote  at  elections  of  members  to  serve  in  parlia- 
ment,  are  hereby  declared  to  be  void  and  of  none  effect, 
und  that  no  more  than  one  single  voice  shall  be  ad- 
mitted for  one  and  the  same  house  or  tenement.'*  It  is 
only  necessary  to  refer  to  the  plain  language  of  the  act, 
to  show  that  the  revising  barrister  was  wrong. 

Kinglake  Seijt,  conird.  Before  the  stat.  7  &  8  W.3» 
c.  25.  passed,  the  possession  of  a  freehold  for  one  day 
only  before  the  day  of  polling  entitled  a  party  to  vote^ 
and  that  act  was  never  intended  to  apply  to  bond  fide 
conveyances,  but  to  collusive  grants,  made  under  a 
secret  condition  to  reconvey  the  property  to  the  grantor, 
after  the  grantee  had  polled  his  vote.  That  such  was 
the  object  of  the  act  is  clear  from  the  language  of  the 
Stat.  10  Ann*  e*  2S.  «.  1.,  which  recites  the  stat.  7  &  8 
W.  S.  c.  25.  5. 7.,  and  makes  further  enactments  *'  for  the 
more  effectual  preventing  of  such  undue  practices." 
The  Stat.  18  G.  2.  c.  18.  ss.  1.  and  5.,  and  stat.  19  G.  2. 
c.  28*  s.  4.,  are  in  pari  materid  with  the  former  statutes, 
and  contain  further  provisions  for  effectuating  the  same 
object.  The  argument  has  been  now  raised  for  the  first 
rime  that  the  stat  7  &  8  fFI  S.  c.  25.  s.  7.,  applies  to 
bond  fide  conveyances.  He  referred  to  the  Okehamftan 
Case  (a),  and  to  Elpkinstone^s  Case,  (b) 

Bifies  Seijt  in  reply.  The  case  clearly  comes  within 
the  mischief  contemplated  by  the  statute.  The  legal 
estate  was  in  a  party  whose  name  does  not  appear,  but 
Gorton^  having  entered  into  a  contract  to  purchase,  had 
an  equitable  estate  in  the  property,  and  afterwards  caused 

(«)  1  Peek.  S59.  (6)  S  Lui.  S70. 


VIII.  VICTORIA.  2S3 

it  to  be  conveyed  to  Baaon  nnd  the  other  vendees,  in  1845. 
order  to  increase  the  number  of  voters  for  the  city  of  mamhall 
Lichfield,  Gorton  must,  therefore,  be  considered  as  the  _  ^' 
vendor,  and  having  made  a  conveyance  for  the  purpose 
or  multiplying  voices,  the  conveyance  is  rendered  void 
by  the  statute,  although  the  vendees  were  not  privy  to 
thb  intention.  The  statute  is  not  to  be  construed 
strictly,  as  it  is  a  remedial  act.  [Erie  J.  It  can  hardly  ^ 
be  regarded  in  that  light,  when  it  avoids  a  conveyance 
made  upon  a  valuable  consideration.  Matde  J.  One 
man  commits  a  fraud,  for  which  you  wish  to  punish 
another.  You  say  that  the  vendor  has  been  guilty  of 
a  fraudulent  act,  and  according  to  the  construction  of 
the  statute  now  contended  for,  the  innocent  party,  the 
vendee,  is  to  lose  his  money,  which  the  guilty  party  is 
to  keep.]  An  innocent  vendee  might  recover  the  money 
in  an  action  for  money  had  and  received.  [Matde  J. 
If  the  vendor  had  not  spent  it  in  the  mean  time.  7Vn- 
dalC  J,  The  vendee  may  have  built  upon  the  land 
before  the  illegality  of  the  vendor's  intention  has  tran- 
spired.] Cases  of  hardship  may  sometimes  occur,  but 
the  Court  will  give  effect  to  the  plain  words  of  the  act. 

Cuf\  adv*  vtdL 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court.  The  objection  taken  against  the  claim  of  Bffam 
and  of  the  several  other  persons  mentioned  in  the  case, 
to  the  right  of  voting  as  freeholders  in  the  election  of 
members  for  the  city  of  Lichfield^  was  this,  that  the  six 
persons  therein  firstly  named  claimed  the  right  of  voting 
in  respect  of  one  and  the  same  freehold  house,  and  that 
the  conveyance  to  those  persons  was  void  under  the 
provisions  of  the  act  7  &  8  W.  3.  c.  25.     That  statute 

VOL.  I.  X 
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1845.       enacts  that  *^  all  conveyances,  in  order  to  multiply 

""II  voices,  or  to  split  and  divide  the  interest  in  any  houses 

^'  or  lands  among  several  persons,  to  enable  them  to  vote 

at  elections  of  members  to  serve  in  parliament,  are 

thereby  declared  to  be  void  and  of  none  etkctJ' 

The  argument  before  us  proceeded  upon  the  suppo* 
sition  that  the  facts  of  the  present  case  brought  it  within 
the  scope  and  operation  of  that  statute;  and  we  are 
called  upon  to  give  the  legal  construction  of  that  statute 
with  reference  to  the  abstract-  question  whether  a  b(md 
fiie  conveyance,  where  the  money  was  really  paid  by 
the  purchaser,  and  there  was  no  secret  trust  or  reserva- 
tion in  favour  of  the  seller,  but  where  the  object  of  the 
conveyance  was  to  multiply  voices  and  to  split  and  di- 
vide the  interest,  fell  within  the  provisions  of  the  statute. 
Whenever  that  question  comes  before  us  we  shall  be 
prepared  to  givei  our  opinion  upon  it ;  but  as  we  think 
the  facts  stated  in  this  case  do  not  raise  the  question,  it 
would  be  premature  to  do  so  on  the  present  occasion. 
For  we  tliink  the  obvious  meaning  of  the  statute  is,  that, 
in  order  to  make  the  conveyance  void,  the  ^Uer  must 
be  party  or  privy  to  the  illegal  object  intended  by  the 
conveyance;  for  it  would  indeed  seem  to  be  an  un- 
reasonable consequence,  and  one  which  could  never  have 
been  in  the  contemplation  of  the  legislature,  that  a 
person  who  sold  property  bon&^fide  to  several  persons  as 
purchasers,  having  no  intention  himself  to  evade  the 
statute,  and  no  knowledge  of  any  such  object  or  design 
on  the  part  of  the  purchasers,  should  afterwards,  and 
at  any  distance  of  time,  find  the  conveyance  void,  the 
land  thrown  back  upon  his  hands,  and  himself  liable  to 
refund  the  purchase  money,  on  account  of  its  having 
been  subsequently  discovered  that  the  purchase  was 
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made  by  the  several  persons  to  whom  it  was  conveyed,  1845. 
in  order  to  split  and  divide  the  interest  and  to  multiply  "H 
votes.  And  the  necessity  of  this  privity  and  intention  ^- 
on  the  part  of  the  seller  appears  further  from  the  sub« 
sequent  statute^  10  Ann.  c.  2S.,  which  after  reciting  the 
statute  of  IV,  S.,  and  that  the  subsequent  statute  was 
made  for  the  more  e£fectual  preventing  such  undue 
practices,  proceeds  to  make  provisions  for  cases  in  which 
the  object  of  the  conveyance  cannot  but  be  known  to 
the  party  who  conveys  the  estate ;  and  is  still  further 
evident  from  the  statute  53  G.  S.  c.  49.,  which  enacts 
that  a  devise  made  for  the  same  purpose  shall  be  taken 
to  be  a  conveyance  within  the  meaning  of  the  former 
statutes.  Now  looking  at  the  case  before  us,  there  is 
not  only  no  statement  of  the  fact,  but  no  reason  to  infer 
the  fact,  that  the  former  proprietors  of  the  house,  who 
were  the  conveying  parties,  had  any  knowledge  what- 
ever of  the  object  for  which  the  house  was  purchased  at 
the  time  they  executed  the  conveyance  to  the  six  claim- 
ants. Gorton  contracted  in  his  own  name  with  the  pro- 
prietors for  the  purchase  of  the  house,  such  proprietors, 
so  far  as  appears,  not  having  any  knowledge  whatever 
of  any  of  the  six  persons  to  whom  the  conveyance  was 
afterwards  made,  before  the  actual  execution  of  the 
conveyance.  Then,  Gorton^  as  it  is  stated,  after  enter- 
ing into  the  contract,  bondjlde  sold  the  house  to  Bown 
and  the  five  other  claimants ;  and  all  that  was  done  by 
the  proprietors  was,  that,  upon  the  request  of  Gorton^ 
they  executed  the  conveyance  to  such  new  purchasers. 

And  as  to  the  argument  urged  on  the  part  of  the 
appellant,  that  Gorlon  may  be  considered  as  the  vendor, 
and  the  conveyance  taken  to  be  his  conveyance  within 
the  meaning  of  the  statute,  it  appears  a  sufficient  answer, 

X  2 
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1845.        tliat,  upon  the  facts  stated  in  the  case,  there  is  no  proof 

Marshall  ^^^^  '^®  ^^^^  ""y  ^^^*"g  ^o  convey,  or  even  that  he  was  a 
party  to  the  conveyance  which  is  contended  to  be  void 
under  the  statute. 

As  the  case,  therefore,  seems  to  us  not  to  be  brought 
within  the  statute,  we  are  of  opinion  that  the  objection 
taken  before  the  revising  barrister  never  properly  arose; 
and,  therefore,  without  giving  any  opinion  upon  the 
merits  of  that  objection,  it  is  suflScient  to  say,  that  the 
names  of  the  six  claimants  in  respect  of  the  first  pur- 
chase, and  of  the  five  claimants  in  respect  of  the  second 
purchase  (which  was  made  under  circumstances  pre- 
cisely similar  with  the  first)  were  rightly  retained  on  the 
list. 

We  therefore  give  our  judgment  for  the  respondent. 

Decision  affirmed. 
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Baxteb^  Appellant,  and  Newman,  Respondent,      ^pru  so. 

nPHIS  was  a  consolidated  appeal  against  the  decision  Land  was 

of  Percival  A.  Pickerings  Esq.,  the   barrister  ap-  fuiiiog-miU 

pointed  to  revise  the  lists  of  voters  for  the  West  Riding  ^fitied*up*°' 

of  Yorkshire,  who  stated   the   following  case  for   the  ^^f^oTmolTitt^' 

opinion  of  the  Court :  —  contributed  by 

*  a  Urge  number 

The  claimants,  Bateman,  Broohbanh,  and  thirty-five  of  perwni.  By 

a  general  part- 
Other  persons,  joined  many  other  persons  in  forming  nership  deed 

a  partnership  to  build  and  carry  on  their  respective  conveyed  to 

.     J      •  .ii        r  •  1  i_    •«.    -  \         •      r        trustees  and 

trades  m  a  mill,  which  was  built  in  manner  hereinafter  their  heirs,  and 
mentioned.     Money  was  subscribed  by  all  the  partners,  J^^for  th'" 
part  of  which  was  appropriated  to  buy  freehold  lauds,  P«'P«eof^ 
which  were  conveyed  unto  and  to  the  use  of  certain  management  of 

"^  the  trade  car- 

trastees,  their  heirs  and  assigns  absolutely.     Other  part  ned  on  by  the 

subscribers. 

of  the  money  was  appropriated  to  build  the  said  mill      Theconcerna 
upon  such  lands,  and  the  remainder  of  the  s^id  money  were  managed 
was  appropriated  to  buy  machinery,  &c.  for  the  purpose  ^Z^inv^hT^ 
of  the  mill.     By  a  general  partnership  deed,  executed  ^y^'^ndUie 
by  the  said  trustees,  the  above  claimants,  and  all  the  fomniittee  were 

"  in  the  occupa- 

otber  partners,  the  trust  of  the  freehold  lands  so  con-  tlon  of  the  mill 

and  premises, 

veyed  to  the  said  trustees  as  aforesaid,  and  of  the  said  and  employed 

senranls  to 
work  it. 

The  paitnerabip  deed  declared,  that  the  lands,  mill,  &c.  should  be  deemed  and  con- 
sidered as  or  in  the  nature  of  personal  estate,  and  not  real  estate,  and  should  be  held  in 
trust  for  the  parties  thereto,  as  part  of  their  partnership  stock  in  trade.  It  also  provided 
that  the  land,  &c.  should  be  liable  to  the  claims  for  indemnity,  &c.  of  the  committee  and 
trustees. 

ir«U,  that  a«  there  was  no  trust  which  was  absolutely  incompatible  with  tlie  existence  of 
a  present  equitable  freehold  interest  in  the  premises,  in  the  several  shareholders,  such  equit- 
able interest  might  be  considered  as  vested  in  them,  and  the  value  of  their  shares  being 
sufficient,  conferred  a  vote  on  each  of  them. 

The  trustcea  bad,  under  the  powers  given  by  the  deed,  borrowed  money  for  the  purposes 
of  the  mill,  for  which  they  had  given  bonds  and  notes  in  their  own  names.  Hetd^  that  the 
moocy  so  borrowed  bad  not  the  effect  of  a  mortgage  on  the  shares. 

X  3 
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1845.  mill  then  to  be  built,  the  machinery  and  every  thing 
Baxieii  belonging  or  appertaining  to  the  said  lands,  mill,  and 
premises,  were  declared  to  be  that  the  said  joint«con- 
cern,  trade,  and  business,  should  at  all  times  during  the 
continuance  of  the  copartnership,  be  conducted  and 
carried  on  in  the  names  of  the  trustees,  and  the  sur- 
vivors and  survivor  of  them ;  ^^  and  that  all  and  singular 
the  estates,  property,  goods,  chattels,  and  effects  be- 
longing, or  which  shall  belong  to,  or  which  have  been 
and  shall  from  time  to  time  be  purchased  by  or  for  or 
on  account  of  the  said  partnership,  or  for  carrying  on 
the  said  joint  concern,  trade,  or  business,  shall  be  con- 
veyed, transferred,  delivered,  and  assigned  to,  and 
vested  in  such  trustees  or  trustee  for  the  time  being, 
who  shall  at  all  times  stand  seised  or  possessed  thereof, 
and  interested  therein,  upon  trust,  for  the  benefit  of 
themselves  and  their  partners  in  the  said  joint  concern, 
as  part  of  their  partnership  joint  stock  in  trade."  And 
that  all  contracts,  dealings,  sales,  purchases,  payments, 
receipts,  bills,  notes,  drafts,  orders,  securities,  actions, 

• 

suits,  proceedings,  matters,  and  things  whatsoever,  for 
or  on  account  or  in  respect  or  relating  to  the  said  joint 
trade,  should  be  and  be  carried  on  in  the  names  of 
such  trustees  or  trustee  for  the  time  being.     There 

m 

were  also  other  provisions  in  the  said  deed  in  the  words 
following :  ^^  That  at  all  times,  and  from  time  to  time 
during  this  copartnership,  it  shall  and  may  be  lawful  to 
and  for  the  trustees  for  the  time  being,  at  the  request 
and  by  the  direction  of  three-fourth  parts  in  value  of 
the  partners  who  shall  be  present,  either  in  person  or 
by  proxy,  at  any  general  meeting  to  be  held  after  ten 
days'  previous  notice  thereof  in  writing,  to'  be  affixed 
on  the  principal  door  of  the  said  mill  by  the  committee 
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far  the  time  being,  to  take  up,  borrow,  and  raise,  upon  1845. 
the  credit  of  the  joint  trade,  or  by  or  upon  mortgage  or  Bjjon 
other  security  of  all  or  any  part  or  parts  of  the  stock,  ^  ^* 
property,  estate,  or  effects  of  and  belonging  to  the  said 
copartnership,  any  such  sum  or  sums  of  money  to  be 
empbyed  in  the  said  joint  trade,  as  such  three-fourth 
parts  of  the  said  partners  at  such  last  above-mentioned 
or  any  other  general  meeting  to  be  held  in  like  manner 
shall  order  or  direct ;  and  that  each  and  every  of  the 
said  parties  hereto,  his,  her,  and  their  executors,  admi- 
nistrators, and  assigns,  shall  and  will  pay  his,  her,  and 
their  share  of  every  sum  and  sums  of  money  which  shall 
be  so  taken  up,  borrowed,  and  raised,  in  proportion  to 
the  number  of  shares  he,  she,  or  they  shall  hold  in  the 
said  joint  trade.  And  it  is  hereby  agreed  and  declared 
that  the  said  lands  contracted  to  be  purchased  as  afore- 
said, and  the  mill  and  other  buildings  which  have  been 
and  shall  be  erected  and  built  thereon,  and  all  other  lands, 
tenements,  and  hereditaments,  which  shall  or  may  be  pur- 
chased by,  with,  or  out  of  the  copartnership  joint  stock 
monies  and  effects,  and  be  received  in  exchange,  shall  be 
deemed  and  considered  as  or  in  the  nature  of  personal  estate^ 
ond  not  real  estate,  and  shall  be  held  in  trust  for  the  said 
several  parties  hereto  respectively,  and  their  respective 
executors,  administrators  and  assigns,  as  part  of  their 
partnership  stock  in  trade,  in  the  same  parts,  shares, 
and  proportions,  as  they  are  and  from  time  to  time  shall 
be  interested  in  or  entitled  to  the  partnership  stock  in 
trade,  monies,  and  effects.  And  it  is  hereby  provided, 
declared,  and  agreed,  that  the  person  or  persons  who 
shall,  advance  or  pay  any  money  to  the  trustees  or 
trustee  for  the  time  being  of  the  said  copartnership  or 
company,  their  or  his  heirs,  executors,  administrators, 
or  assigns,  or  to  their  or  his  agent  or  agents,  or  any 
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1845.       other  person  or  persons,  under  their  or  bis  direction, 
g^^^^^       upon  any  mortgage  or  mortgages*  or  other  security*  of 
^*  or  upon  all  or  any  part  or  parts  of  the  said  copartner- 

ship  joint  stock  property,  estate*  and  effects*  or  upon 
any  exchange  of  the  same*  or  any  part  thereof*  or  other- 
wise* pursuant  to  these  presents*  shall  not  be  obliged  or 
required  to  see  to  the  application  of  such  money*  or  be 
answerable  or  accountable  for  the  misapplication  or  non- 
application  of  the  same*  or  any  part  thereof*  nor  to  see 
or  inquire  whether  any  order*  authority*  or  direction* 
for  any  such  mortgage,  or  security*  or  exchange  be 
made  or  given  by  the  said  partners*  any  or  either  of 
them*  or  whether  any  such  mortgage  or  security  or  ex- 
change be  made  pursuant  or  in  conformity  to  the  powers* 
authorities*  and  directions  herein  contained*  and  that  all 
receipts  which  shall  be  given  by  the  said  trustees  or 
trustee  for  the  time  being*  any  or  either  of  them*  or  his, 
their*  or  any  or  either  of  their  heirs*  executors*  adminis- 
trators or  assigns*  agent  or  agents,  or  by  any  other 
person  or  persons  to  whom  the  same  money  shall  be 
paid*  under  their  or  his  direction*  shall  be  good  and 
sufficient  discharges  for  the  sum  or  sums  of  money 
which  therein  or  thereby  shall  be  expressed  or  ac- 
knowledged to  be  or  to  have  been  received.  And  that 
every  mortgage  and  security  and  conveyance  by  way  of 
exchange*  which  shall  be  made*  executed*  or  given  by 
the  said  trustees  or  trustee  for  the  time  being*  or  any 
or  either  of  them*  his,  their*  or  any  or  either  of  their 
executors*  respective  heirs*  executors*  administrators, 
and  assigns*  shall  be  binding  and  conclusive  on  all  the 
said  partners  and  their  respective  heirs*  executors,  ad- 
ministrators and  assigns,  to  all  intents  and  purposes 
whatsoever.  Provided  also,  and  it  is  hereby  further 
declared  and  agreed,  that  the  persons  elected  or  to  be 
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elected  on  tbe  committee  of  the  said  copartnership,  and  1845. 
every  of  them,  also  all  and  every  the  present  and  future  baxtiii 
trustees  or  trustee  thereof,  and  their  respective  h  eirs,  ex 
ectttors,  and  administrators,  shall  now  and  always  stand 
and  be  indemnified  and  saved  harmless  by  the  copartner- 
ship in  and  for  all  lawful  acts,  deeds,  and  transactions 
dooe^  performed,  and  executed  in  pursuance  and  by 
virtue  of  these  presents,  and  the  land,  stock,  property, 
estates,  and  effects,  of  and  belonging  to  the  said  company 
or  copartnership,  shall  in  the  first  place  be  appropriated 
and  applied,  and  tbe  same  is  and  are  hereby  declared 
to  be  subject  and  liable  to  indemnify,  exonerate,  and 
discharge  them,  and  every  of  them,  of,  from,  and 
against  all  actions,  suits,  and  prosecutions  whatsoever, 
and  also  to  reimburse  them  the  said  committee,  trustees, 
and  trustee,  and  every  of  them,  for  the  time  being,  their 
and  every  of  their  heirs,  executors,  and  administrators, 
estates,  and  effects,  all  such  costs,  charges,  expenses, 
and  demands,  as  shall  or  may  happen  to  arise  to  them 
or  any  of  them,  or  which  they  or  any  of  them  shall 
reasonably  expend,  sustain,  or  be  put  unto ;  and  also 
subject  and  liable  to  such  a  reasonable  allowance  to  the 
said  committee  for  their  loss  of  time  as  a  majority  of  the 
said  partners  shall  adjudge,  in,  for,  and  concerning  the 
trusts  aforesaid,  or  any  of  them,  on  the  execution  or 
performance  thereof.'' 

The  said  mill  was  built  according  to  the  terms  of  the 
partnership  deed,  and  the  'business  and  trades  were 
carried  on  therein  in  manner  following :  — 

The  concerns  of  the  company  were  managed  by  a 
committee  appointed  by  a  general  meeting  of  share- 
holders, and  the  committee  were  in  the  occupation  of 
the  mill  and  premises,  and  employed  servants  to  work 
it.    The  mill  was  used  for  the  purpose  of  fulling  cloth. 
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1845.        The  shareholders  did  not  carry  on  one  trade  jointly 
g^^^^       together,  but  each  shareholder  brought  his  own  doth  to 
^*  be  fulled  at  the  mill.    If  any  other  person,  who  was  not 

a  shareholder,  brought  cloth  to  be  fulled  at  the  mill,  he 
was  charged  a  certain  sum  for  the  use  of  the  mill,  whidi 
was  paid  to  the  committee;  and  every  shareholder  who 
brought  cloth  to  be  fulled  at  the  mill  was  debited  with 
the  same  sum  proportionably  for  the  amount  of  cloth 
which  he  had  fulled  at  the  mill,  in  the  general  annual 
settlement  of  the  profits  arising  from  the  use  of  the  mill. 
The  trustees  had,  under  the  powers  of  the  partnership 
deed,  and  with  the  consent  of  the  general  meeting  of 
the  shareholders,  borrowed  sums  of  money  for  the  pur- 
poses of  the  mittfjbr  which  they  had  given  bonds  and  notes 
in  their  awn  names  onfy^  atid  no  part  of  the  partnership 
property  had  been  mortgaged.  The  personal  property  of 
the  company  was  greater  in  amount  than  the  sums  so 
borrowed  by  the  trustees,  and  was  sufficient  to  meet 
such  sums  and  interest  thereon,  and  all  other  liabilities 
incurred  by  the  company  or  by  the  trustees  in  their  be- 
half. The  amount  of  abares  possessed  by  each  of  the 
above  claimants  respectively  in  the  real  property  of  the 
company  was  sufficient  to  confer  a  vote,  provided  the 
interest  acquired  by  such  shares  could  be  considered  as 
an  interest  in  real  property ;  but  it  was  objected  before 
the  revising  barrister,  that  the  interest  acquired  by  the 
above  claimants  as  the  owners  of  shares  was  only  an  in- 
terest in  personalty. 

With  regard  to  the  above  claimants,  Jonas  Bateman 
and  John  Brookbanky  it  was  also  objected  that  the 
money  so  borrowed  by  the  trustees  on  bonds  and  notes 
as  aforesaid,  should  be  considered  as  a  mortgage  on  the 
real  property  of  the  company,  and  that  such  sums,  with 
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interest  thereon,  shoold  be  dedacted  from  the  value  of       1845. 
Ae  real  property. 

The  revising  barrister  overruled  the  objections  in  the 
case  of  each  of  the  above  claimants,  and  allowed  the, 
votes  of  each  claimant  respectively. 

If  the  Court  of  Common  Pleas  should  be  of  opinion 
that,  under  the  said  partnership  deed,  the  shares  of  the 
said  claimants  respectively  in  the  said  property  of  the 
coonpany  cannot  be  considered  as  a  legal  or  equitable 
interest  in  real  property,  then  the  votes  of  each  of  the 
above  claimants  respectively  to  be  dballowed ;  or  if  the 
Court  of  Common  Pleas  should  be  of  opinion  that  the 
sums  of  money  so  borrowed  by  the  trustees  as  aforesaid 
ODght  to  be  considered  at  law  or  in  equity  as  a  charge 
on  the  real  property  of  the  company,  then  the  vote  of 
each  of  the  above  claimants,  Jonas  Bateman  and  J(An 
Brookbanki  to  be  disallowed;  otherwise  the  decision  of 
the  revising  barrister  to  be  confirmed. 

B.  C.  HiUfyard  for  the  appellant  (in  Hilary  term, 
January  16th).  The  claimants  acquired  no  interest  in 
the  realty  by  the  purchase  of  the  land,  mill,  and  ma- 
chinery. They  were  only  entitled,  under  the  stipula- 
tions of  their  deed  of  partnership,  to  the  profits  arising 
from  the  trade  carried  on  at  the  mill.  The  law  on  this 
point  may  be  considered  as  settled  by  the  case  of  Bligh 
▼.  Brent  (a),  where  it  was  held  that  the  shares  in  the 
Chelsea  Waterworks  Company  were  merely  personal 
property,  though  the  act  of  parliament  under  which  the 
company  was  incorporated  did  not  declare  them  to  be 
such.    Lord  Abinger  C.  B.  observed  (d),  in  the  course 

(a)  iT.^C,  268.  (b)  P.  S79. 
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1845.       of  the  argumem  in  that  case,  **  Though  the  shareholders 
Baxtwi       '"^y  ^*^®  ^^^  profits,  the  corporation  may  have  the  in- 
^  ^'  terest  in  the  land,  and  not  the  shareholders."     And 

Parke  B.  put  hypothetically  the  very  case  which  is  now 
before  the  Court,  saying,  <<  Suppose  lands  to  have  been 
purchased  for  the  purpose  of  an  undertaking,  and  to 
have  been  conveyed  to  certain  parties,  who  execute  a 
deed  of  trust,  upon  trust  to  divide  the  surplus  profits 
among  the  original  subscribers ;  would  their  having  the 
surplus  profits  give  the  original  subscribers  any  estate 
in  the  land  ?  It  appears  to  me  that  the  company  are  as 
distinct  from  the  proprietors  of  shares  as  one  man  is 
from  another."  By  the  terms  of  the  act  of  parliament 
every  shareholder  became  a  member  of  the  corporation ; 
but  the  Court  held,  nevertheless,  that  the  shares  were 
personal  estate.  The  present  is  a  much  stronger  case, 
because  here  the  legal  estate  is  conveyed  to  the  trustees 
absolutely,  while  in  Bligh  v.  Breni  (a)  the  1^1  estate 
was  vested  in  the  corporation,  of  which  the  shareholders 
were  members.  The  authority  of  that  case  was  recog- 
nised in  Bradley  v.  Holdgworih,  (b)  It  is  submitted, 
therefore,  that  the  revising  barrister  was  wrong. 

Martin  for  the  respondent  The  interest  of  the 
shareholders  in  the  property  is  an  interest  in  realty- 
All  the  property  is  either  land  or  something  that  is 
fixed  to  the  land;  and  the  law  will  not  allow  parties 
to  alter  the  nature  of  property  by  a  declaration  in  a 
deed  that  its  nature  shall  be  considered  difierent  from 
that  which  it  is.  A  testator  may  alter  the  distribution 
of  his  assets,  but,  as  Lord  Tenterden  C.  J.  observed,  in 

(a)  8  r.  f  C.  S68.  (h)  SM,^W.  482. 
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Barter  v.  May  (a),  it  is  quite  clear  that  be  cannot  alter        ]  845. 
the  legal  character  of  the  property,  by  directing  that  it       ba»e 
shall  be  considered  part  of  his  personal  estate.     [^Cress-  ^- 

X^  X WIC  A  If. 

well  J.  I  do  not  suppose  that  will  be  disputed  by  the 
other  side.  The  argument  for  the  appellant  is,  that  the 
shareholders  never  had  the  land.]  It  is  submitted  that 
they  are  in  actual  possession,  through  the  committee 
appointed  by  themselves,  who,  as  the  case  finds^  occupy 
the  mill,  and  manage  the  business  carried  on  there. 
Each  shareholder  has  a  right  to  go  upon  the  land,  and 
to  full  his  cloth  at  the  mill,  and  the  profits  which  he 
derives  therefrom  are  suflBcient  in  amount  to  entitle  him 
to  the  franchise.  The  case  resembles  that  of  two 
fanners  building  a  barn,  and  threshing  their  corn  there 
in  common.  Bligk  v.  BretU  (ft),  therefore,  is  quite  dis- 
tinguishable. Where  land  belongs  to  a  corporation, 
the  individual  members  of  the  corporation  are  neither 
legally  nor  equitably  interested  in  the  land.  ICresswellJ. 
In  BUgA  v.  Brent  {b)  it  is  said  by  Parke  B.  (c),  «<  The 
corporation  is  separate  from  the  members.  If  the 
stock  were  assigned  to  a  third  person  as  a  trustee,  he 
would  have  the  same  interest  as  the  corporation.  AH 
the  subscribers  have  to  do  is,  to  receive  the  net  profits.'' 
That  seems  to  be  not  unlike  the  present  case.]  The 
opinion  there  expressed  was  extra-judicial.  In  the  fol- 
lowing page  of  the  report  Lord  Abinger  C.  B.  observes, 
"If  a  joint  stock  company  purchase  property,  each 
individual  shareholder  has  an  interest  in  it,  but  the 
moment  the  company  becomes  a  corporation,  the  cor- 
poration have  the  property  in  trust  for  the  individuals." 
ICresswellJ.    Lord  Abinger  seems,  in   saying  this,  to 

(a)  9  JB.  ^  a  494.  (6)  S  F.  j-  C.  868. 

(c)  P.  S79. 
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1845.  have  agreed  with  Mr.  Baron  ParlreJ]  If,  instead  of 
building  a  mill  on  land,  a  number  of  parties  were  to 
buy  land  and  lay  down  a'  railway,  which  they  might  do 
without  obtaining  an  act  of  parliament,  they  would  not 
the  less  be  seised  of  the  land,  because  by  conveying  pas* 
sengers  and  goods  along  the  line  they  received  large  an- 
nual profits.  But,  in  Bradley  v.  Holdsxorth  (a),  which  is 
relied  upon  by  the  other  side,  there  was  an  express 
clause  in  the  act  of  parliament,  under  the  authority  of 
which  a  railway  company  in  that  case  was  formed, 
declaring  that  the  shares  should  be  deemed  personal 
estate,  and  be  transmissible  as  such.  That  case,  there- 
fore, has  no  ^application.  He*  referred  to  Ex  parte 
Vauxhall  Bridge  Convpafty  {b);  Ex  parte  Lancaster 
Canal  Company  (c)  ;  Buckeridge  v.  Ingram  (d) ;  and 
Tawnshend  v.  Ash.  (e) 

B.  C.  Hildyard  replied.  It  has  been  admitted  that 
the  shareholders  have  no  legal  estate,  and  the  question 
is,  whether  they  are  seised  in  equity.  The  language  of 
the  deed,  when  speaking  of  the  interest  which  the  share- 
holders are  to  have  in  the  property,  evidently  applies 
only  to  personal  estate.  At  all  events,  if  the  money 
borrowed  by  the  trustees  can  be  treated  as  a  mortgage 
upon  the  property,  Bateman  and  Brookbank  will  be  dis- 
qualified, as  the  value  of  their  shares  would  not  be  su£B- 
cient,  in  that  event,  to  confer  a  vote. 

TiNDAL  C.  J.    We  will  consider  this  case.     It  is  one 

of  great  importance. 

Cur.  adv.  vult. 

(a)  S  M.^W.  422.  (6)  1  GL  j-  Jam.  101. 

(c)  Mimt,  i  BUgh,  113.  (d)  2  Fet.  jun.  651. 

(e)  S  Atk.  336. 
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TiNDAL  C.  J.  now  delivered  the  judgment  of  the  1845. 
Court.  In  this  case,  there  were  thirty-seven  persons  baxm* 
who  claimed  the  right  of  voting  for  the  West  Riding  of  ^^^ 
the  county  of  Yark^  in  respect  of  a  qualification  described 
upon  the  Ibt  as  ^*  freehold  shares  in  a  mill,  houses  and 
laud."  The  revising  barrister  found  that  the  amount 
of  shares  possessed  by  each  of  the  claimants  in  the  real 
property  of  the  company  was  sufficient  to  confer  a  vote, 
provided  the  interest  acquired  by  the  shares  could  be 
considered  as  an  interest  in  the  real  property.  The 
objection  taken  before  him  was,  that  the  interest  acquired 
by  the  several  claimants,  as  owners  of  such  shares,  was 
an  interest  in  personalty  only,  and  not  in  land ;  but  the 
revising  barrister  overruled  this  objection,  as  well  as 
another,  which  applied  solely  to  the  cases  of  two  of  the 
claimants,  Bateman  and  Brookbank^  to  which  objection 
we  shall  afterwards  advert,  and  allowed  the  votes  of  all 
the  claimants.  And  we  are  of  opinion  that  the  revising 
barrister  was  right  in  his  decision,  and  that  the  votes  of 
the  several  claimants  ought  to  be  allowed. 

That  the  claimants  took  no  legal  interest  in  the  real 
property  is  placed  beyond  doubt.  The  freehold  land 
was  purchased  with  the  money  contributed  by  the  several 
claimants,  and  by  other  shareholders,  and  conveyed  to 
trustees  *^  unto  and  to  the  use  of  them,  their  heirs  and 
assigns  absolutely,"  the  trusts,  subject  to  which  the 
trustees  were  seised,  being  declared  by  the  copartnership 
deed  subsequently  executed  by  the  trustees,  and  the 
several  members  of  the  copartnership  thereby  created. 
The  only  question  therefore,  is,  whether  the  claimants 
take  such  an  equitable  interest  in  the  realty  as  will  by 
law  give  them  a  right  to  vote;  for,  under  the  provbions 
of  the  Stat.  7&B  tV.S.;  18  G.2.C.18.;  2  W.^c.^5.\ 
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1845.  and  6  Vict.c.  18.,  a  person  seised  in  equity  is  to  i)ave 
g^^^^^  the  same  right  to  vote  as  if  he  had  the  seisin  in  law  of 
a  freehold  estate  to  the  value  of  405.  by  the  year,  ac- 
cording to  the  provisions  of  the  statute  8  H.  6.  c.  7. 
And  the  ground  on  which  we  consider  these  claimants 
to  have  such  right  is  this :  that  the  property  of  which 
the  trustees  are  seised  in  trust  for  the  benefit  of  the 
shareholders  who  formed  the  copartnership  is  freehold 
land ;  that  the  copartners  by  their  committee  are  in  pos- 
session thereof;  that  the  trusts  declared  by  the  deed  are 
no  more  than  agreements  and  regulations  entered  into 
between  the  copartners  for  the  better  carrying  on  the 
joint  trade  by  means  of  such  land  and  the  mill  erected 
thereon ;  and  are  not  trusts  which  are  inconsistent  with 
an  equitable  seisin  of  the  freehold  in  the  copartners ; 
and,  lastly,  that  it  is  found  by  the  revising  barrister  that 
the  amount  of  the  shares  of  each  of  the  claimants  in  the 
real  property  of  the  company  is  sufficient  in  value  to 
confer  a  vote. 

It  is  undoubtedly  true,  as  was  urged  at  the  bar,  that 
the  trusts  declared  by  the  copartnership  are  such  as  that 
a  court  of  equity  would  deal  with  the  real  property  as 
personalty,  so  far  as  was  necessary  to  carry  the  intention 
of  this  trading  copartnership  into  execution.  In  general 
there  can  be  no  question  but  that,  for  all  purposes  ne- 
cessary to  effectuate  the  intention  of  the  parties,  per- 
sonal estate  may  be  considered  as  real,  and  real  estate 
as  personal,  by  a  court  of  equity,  as  in  the  ordinary  in- 
stance of  money  agreed  or  directed  to  be  laid  out  in 
land;  and  so  in  the  instance  of  real  estate  under  an 
absolute  trust  or  direction  to  sell.  Against  this  general 
rule  our  decision  in  the  present  case  will  not  in  any  way 
militate.    But  notwithstanding  this  acknowledged  doc- 


T. 

NzwMAir. 


VIII.  VICTORIA.  299 

trine  of  the  courts  of  equity,  no  one  can  deny  that  the  1845, 
Imd  still  remains  land,  and  nothbg  else ;  and  there  is  baxtw 
no  authority  or  decision  that  for  the  collateral  purpose 
of  giving  a  vote,  which  has  no  bearing  on  or  reference 
whatever  to  the  objects  of  the  deed  of  copartnership, 
the  right  of  the  cnhti  que  trust  should  not  remain  just 
as  it  would  have  been  without  such  a  declaration  of 
trust  For,  as  to  the  declaration  by  the  copartners  in 
the  deed,  ''that  the  lands  and  buildings  should  be 
deemed  and  considered  as  and  in  the  nature  of  personal 
estate^  and  not  real  estate^**  we  tliink  the  generality  of  such 
words  must  necessarily  be  limited  by  the  subject-matter  of 
the  trusts  declared  by  the  deed,  and  that  they  can  extend 
no  further  than  the  objects  and  purposes  of  the  deed  re- 
qmre.  And  further,  we  think  it  may  be  considered  as  a 
very  doubtful  question,  whether  the  private  agreement 
of  parties,  or  any  authority  short  of  an  act  of  parliament, 
can  deprive  the  owners  of  the  freehold  of  the  right  of 
voting  for  members  of  parliament,  which  is  a  right  in- 
herent in  the  owners  of  the  freehold,  not  for  their  own 
benefit,  but  for  that  of  the  community  of  which  they 
form  a  part. 

But  however  that  may  be,  it  appears  to  us  such  right 
is  left  altogether  untouched  by  the  objects  and  purposes 
for  which  the  trusts  of  the  deed  now  under  consider- 
ation  are  created  and  declared*  This  deed  declares  no 
trust  whatever  of  the  freehold  $  but  as  it  appears  by  the 
statement  in  the  case^  that  the  land  was  purchased  with 
the  money  of  the  several  shareholders  or  copartners,  it 
fellows  that  under  the  purchase  deed  there  was  a  re- 
snldng  trust  as  to  the  fee-simple  and  inheritance  for 
their  benefit,  so  that  each  of  them  would  be  entitled  to 
his  share  in  the  beneficial  interest  therein,  proportioned 
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1845.  to  his  share  of  the  purchase  money.  The  partnership 
g^^^^  deed  does  not  alter  the  proportions  in  which  the  partners 
^^^  are  interested,  nor  does  it  confer  on  a  stranger  any  por- 
tion of  the  interest  in  the  land ;  it  only  regulates  the 
mode  in  which  the  property  is  to  be  managed  and  enjoyed 
according  to  the  quantity  of  interest  of  each  shareholder 
therein,  and  **  the  estate  '*  (to  use  the  language  of  Lord 
Eldon  in  the  case  otCrawshay  v.  Maule  (a),  when  speaking 
of  a  freehold  estate  purchased  by  a  partnership  for 
trading  purposes),  ^*  though  personal  in  enjoyment,"  is 
^^ freehold  in  its  nature  and  quality;"  and  it  is  to  the 
nature  and  quality  of  the  estate  we  are  to  look,  and  not 
to  the  mode  of  enjoyment,  when  we  have  to  decide 
whether  it  confers  a  vote. 

It  was  objected  on  the  part  of  the  appellant  that  the 
case  of  Bligh  v.  Brent  (b)  was  an  authority  against  the 
claimants,  inasmuch  as  it  proved  that  the  shares  of  a 
company,  the  profits  whereof  were  derivable  fi*om  land, 
were  personal  property,  not  real.  But  we  think  it  sui^ 
ficient  to  advert  to  a  broad  ground  of  distinction  between 
that  case  and  the  present  In  the  case  referred  to,  the 
company,  that  of  the  Chelsea  Waterworks,  was  a  corpo* 
ration  created  by  an  act  of  parliament  and  a  charter  from 
the  crown,  of  which  the  individual  shareholders  were 
corporators.  The  whole  of  the  real  property  was  vested 
in  a  corporation  aggregate,  who  had  the  sole  manage* 
ment  and  control  thereof,  having  power  to  convert^  it 
into  personalty,  or  back  again  into  realty  at  their  free 
pleasure,  the  individual  corporators  having,  as  individuals, 
no  more  interest  in  the  freehold  than  perfect  strangers, 
and  no  interest  in  the  surplus  of  profits  of  the  concern 

« 
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till  they  actually  arose.  In  the  present  case  the  free-  1845. 
hold  is  in  the  trustees  for  the  benefit  of  indiyidual  co-  Baxtzu, 
partners  in  a  trade  to  be  managed  and  conducted  by  a 
«ominittee  appointed  by  themselves.  In  many  other 
cases  of  shareholders  in  joint  stock  companies,  where  the 
company  has  been*  incorporated  by  act  of  parliament, 
the  l^islature  has  expressly  declared  that  the  shares 
shall  be  deemed  personal  estate,  and  transmissible  as 
such,  and  not  of  the  nature  of  real  property.  Such  was 
the  case  of  the  VauxhaU  Bridge  Ciompany  (a),  and  of  the 
Lancaster  Canal  Company  (6),  and  others,  in  which  cases 
it  may  well  be  conceded  that  there  could  be  no  freehold 
interest  in  the  several  shareholders,  so  as  to  entitle  them 
to  vote ;  whereas  in  the  case  before  us,  there  is  no  other 
than  a  voluntary  declaration  by  the  parties  themselves 
that  the  real  estate  shall  be  considered  as  personal. 

Upon  the  principle,  therefore,  that  the  land  and  mill 
built  thereon  are  the  basb  and  subject-matter  of  the 
trade  out  of  which  the  profits  arise,  which  are  to  be  dis- 
tributed among  the  shareholders ;  that  the  trusts  relate 
only  to  the  management  and  conduct  of  the  land  and 
mill,  and  the  trade  carried  on  by  means  of  the  same ; 
that  there  is  no  trust  declared  which  is  inconsistent  with 
an  equitable  interest  in  the  freehold  in  the  respective 
shareholders ;  that  the  copartners  are  by  their  committee 
in  possession  ;  and,  lastly,  that  the  value  of  each  man's 
share  is  suflBcient  to  enable  him  to  vote ;  we  think  that 
the  shareholders  had  an  equitable  seisin  in  a  suflScient 
estate  to  enable  them  to  vote  for  the  county. 

As  to  the  objection  raised  against  the  right  of  the  two 
particular  claimants,  Bateman  and  Brootbank,  we  see 

(ft)  1  GL  ^  Jam.  101.  (6)  Moni.  ^  BUgh,  118. 
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1 845.  no  groond  whatever  for  conndering  the  money  borrowed 
Baxtm  ^7  ^  trustees  on  bond  and  notes  as  having  the  effect  of 
a  mor^[age  on  then-  shares,  and,  indeed,  this  objection 
was  little  relied  on  in  the  argument.  Upon  the  whok, 
therefore,  we  think  the  deckion  was  right,  and  ought  to 
be  affirmed. 

Decision  affirmed. 
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Cboucher,  Appellant,  and  Browne,  Respondent.    ivbtv-iVrii. 

/^ROVE  moved  in  this  case,  and  seven  other  cases  of  The  Court 
appeal  from  the  decisions  of  the  revising  barrister  bo6ks  to  be 
for  the  city  of  Lofidon^  for  leave  to  deliver  paper  books  judlesnuwriw 
to  the  Judfices.     The  appeals  in  question  had  been  en-  ***"?  "^^ 

o  rr  1  notice  had 

tered  in  time,  but  no  notice  had  been  given  of  the  days  !^?  «*!;*°  ^*' 

^  J      intheafier- 

OD  which  the  Judges  would  hear  registration  appeals  noon  of  the 

®  B  rr  'jxh  November^ 

until  late  in  the  afternoon  otFriday^  the  7th  of  November*  that  the  Court 
OvLMondcy^  the  10th  of  Naoemberj  paper-books  had  been  to  hear  regis- 
teodered  to  the  Judges'  clerks,  who  had  refused  to  re-  ^^  ^  fg^ 
ceive  them,  as  the  first  of  the  days  appointed  for  hearing  ^^^^1^1^^^ 
the  appeals  was  Thursday ^  Naoember  ISth.     The  stat.  had  been  ac- 
6  Vid.  c.  18.  5. 60.  enacted  that  all  appeals  from  the  re-  de»«d  to  the 

,  Judges'  clerki 

vising  barristers  should  be  prosecuted  according  to  the  on  the  loth 
ordinary  rules  and  practice  of  the  Court  with  respect  to 
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Croucbsk 

T. 

Browxi. 


special  cases,  so  far  as  the  same  might  be  applicable; 
and  consequently  it  must  be  allowed  that  the  tender  of 
the  paper-books  on  Monday  was  not  strictly  within  the 
rule  of  practice  which  required  that  copies  of  special 
cases  should  be  delivered  to  the  Judges  four  clear  days 
before  the  day  appointed  for  the  argument.  He  sub- 
mitted, however,  that  under  the  circumstances  su£Scient 
time  had  not  been  given  to  prepare  the  paper-books, 
and  prayed  that  the  paper-books  might  be  delivered  to 
the  Judges'  clerks  nunc  pro  tunc. 

Application  granted  {a). 


(a)  AsHKOBE,  Appelknt,  and  Lbes,  Respondent 

Byle$f  Serjty  moved  on  behalf  of  the  Respondent,  for  leave  to  deliver 
his  paper-books  to  the  two  junior  puisne  judges  of  the  Court.  He  relied 
upon  the  same  dreumstances  as  those  above  stated  in  the  principal  case. 

The  Court  granted  the  application. 


Nmmiber  IS.         Prusn,  Appellant,  and  Cox,  Respondent. 


A  notice  of 
oljectlon  truly 
dMcribed  the 
objector's  place 
of  abode  as 
••  No.  S98, 
^A  Streei, 
CkeUenham," 
the  description 
of  it  in  the 
register  of 
voters  being 
•*  a^eUenkam" 
only.     BeU, 
that  the  notice 
was  a  sufficient 
compliance 
with  the  form 
prescribed  1^ 
6  Vict,  e.  18, 
f.7. 


A  T  a  Court  held  before  Henry  Singer  Keaiing^  I^^m 
the  barrister  appointed  to  revise  the  lists  of  voters 
for  the  eastern  division  of  the  county  of  Glouceslerj  Join 
Surman  Cox  objected  to  the  name  of  Rayner  Winter^ 
Ingham  being  retained  upon  the  list  of  voters  for  the 
parish  of  Cheltenham. 

The  notice  of  objection  was  duly  given  and  was  in 
the  proper  form ;  but  the  objector  described  his  place 
of  abode  as  '« No.  S98,  High  Street^  Cheltenham^**  and 
as  in  the  register  of  voters  for  the  parish  of  Cirencester. 
The  name  of  the  objector  was  in  the  list  of  voters  for 
the  parish  of  Cirencester  in  the  said  division ;  but  his 
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place  of  abode  as  described  in  that  list  was  Cheltenham  1845. 
only.  Cheltenham  is  a  parish  within  the  said  division,  Vww 
andNo«S98s  High  Street  is  within  the  said  parish  of 
CheUenhafHt  and  the  true  place  of  abode  of  the  objector. 
It  was  contended  that  the  objector  ought  to  have 
omitted  <*  No,  398,  High  Street "  in  the  description  of 
his  place  of  abode^  and  described  it  generally  ^<  Chel^ 
tenham "  only,  as  it  appeared  on  the  register  of  voters. 
Th^  revising  barrister  thought  the  description  sufficient, 
and,  the  voter  being  unable  to  prove  his  qualification, 
expanged  his  name.  If  the  Conrt  were  of  opinion  that 
the  barrister  was  wrong,  the  name  was  to  be  restored, 
as  well  as  the  names  of  sixty  other  persons,  which 
names  he  expunged  under  similar  circumstances,  and 
whose  appeals  were  consolidated  with  that  in  the  prin- 
cipal case. 

Cockbum^  for  the  appellant.  The  question  for  the 
decision  of  the  Court  in  this  case  is,  whether  the  de« 
scription  in  a  notice  of  objection  of  the  objector's  place 
of  abode  must  be  the  same  as  that  which  appears  in  the 
register.  It  is  submitted  that  the  form  given  by  the 
staL  6  Vict.  c.  18.  $.  7.  Schedule  (A)  No.  5,  points  to  the 
conclusion  that  they  ought  to  correspond  exactly.  The 
form  in  question  concludes  with  these  words :  ^'  (Signed) . 
A.B.  o([^  place  of  abode"]  on  the  register  of  voters  for 

• 

the  parish  of >'."     [Matde  J.    In  the  Cirencester  list 

the  objector's  place  of  abode  is  described  to  be  ^^  Chel- 
tenham"  and  the  notice  of  objection  describes  it  as 
*'  Cheltenham^*  and  something  more,  namely,  ^'  No.  398, 
High  SireetJ'  Tindal  C.  J.  Your  complaint  seems  to 
be,  that  the  appellant  was  blinded  with  excess  of  light.] 
In  Gadshy  v.  Warbwion^  as  reported  by  Messrs.  Barron 
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1845.        and  Arnold,  MauleJ.  is  represented  to  have  said  (a), 
~  "  In  the  foirm  given  in  the  schedule,  the  words  *  place 

"'  of  abode'  are  in  a  parenthesis  after  the  signature  of  the 

party  giving  the  notice,  to  shew  that  the  place  of  his 
abode  is  required  to  be  inserted.  And  it  seems  to  me 
that  the  meaning  of  this  form  is,  that  it  should  be  tie 
place  of  abode  as  inserted  in  •  the  register,  in  order  td 
shew  that  the  objector  is  on  the  list  of  voters,  it  being 
absolutely  necessary  that  the  place  of  abode  of  every 
party  entitled  to  vote  should  be  on  the  register." 
Erie  J.  also  observed  (&),  *^  I  am  even  inclined  to  think 
that  if  the  objector  retained  the  same  place  of  abode, 
and  purposely  changed  the  description  of  it  in  the 
notice  of  objection,  by  adding  the  parish  or  any  other 
particular,  it  might  be  invalid."  lErle  J.  I  meant,  in 
saying  so,  such  an  additional  particularity  as  would 
create  confusion,  and  mislead  the  party  objected  to ;  not 
such  as  gives  him  additional  light  Maule  J.  The  lan- 
guage of  the  seventh  section  of  the  act  requires  that  the 
notice  of  objection  shall  be  according  to  the  form  in  the 
schedule,  or  « to  the  like  effect."  Tindal  C.  J.  The 
notice,  as  it  now  stands,  is  to  the  same  efiect  as  if  the 
objector  had  signed  •  his  name  "  of  Cheltenham,^*  and 
then  had  added,  in  a  parenthesis  at  the  bottom,  ^<  No. 
*  S98,  High  Street."] 

Byles  Serjt.  (with  whom  was  Grove),  for  the  respond- 
ent, was  not  called  upon  by  the  Court. 

Per  cwiam  ; 

Decision  affirmed,  with  costs. 

(a)  Vol.  L  p.  279.  {b)  Id.  p.  281.     See  5*.  C.  ant^»  p.  136. 
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Babton,  Appellant^  and  Ashley,  Respondent.     November  17. 


T^HIS  was  a  consolidated  appeal  from  the  decision  of 
Thomas  Brosj  Esq.j  the  revising  barrister  for  the 
city  of  lAchfield. 

At  the  Ck)urt  of  veyisioii  William  Barton  objected  to 
the  name  of  JTiomas  Ashley  being  retained  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  members  for 
that  city.  The  objector  duly  proved  the  service  of  a 
notice  of  objection  upon  the  said  Thomas  Ashley  ac- 
cording to  the  form  No.  11,  in  Schedule  (B)  of  stat. 
6  Vict.  c.  18.,  and  he  also  gave  in  evidence  and  proved 
the  service  of  a  notice  of  objection  upon  the  overseers 
of  the  parish  of  St.  Michael^  in  the  list  of  which  parish 
containing  the  names  of  persons  entitled  to  vote  in  the 
election  of  members  of  parliament  for  the  said  city,  by 
virtue  of  the  provisions  of  stat.  2  W.^.  c.  45.,  the  name 
of  the  said  Thomas  Ashley  appeared  as  follows;  that  is 
to  say,  *<  Tlie  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  city  of  Lichfield  in  respect 
of  property  occupied  within  the  parish  of  St.  Michael^ 
by  virtue  of  an  act  passed  in  the  second  year  of  the 
reign  of  William  the  Fourth,  entitled,  *  An  Act  to 
amend  the  Representation  of  the  People  in  England  and 


In  cities  or 
boroughs  where 


required  to 
meke  out  two 
lists  of  voters,  m 
notice  of  ob- 
jection to  the 
overseers  must 
specify  the  par- 
ticular list  to 
which  the  ob- 
jection refers, 
even  when  the 
name  of  the 
party  objected 
to  appears  in 
one  list  only. 


Wales: 


99 


ChriiUan  Name 
and  auraame  in  ftill. 

Place  of  Abode. 

Nature  of 
•    Qoallfication. 

street,    Lane,    or  like 
Place  in  this  ParUh, 
Number    of      House 
where  the  Property  Is 
situated. 

Ashley,  Thomas. 

Greenhill. 

House. 

Greenhill. 
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1845.  'file  last-mentioned  notice  of  objection  was  in  the 

B^^TOw       following  words :  —  "  Notice  of  objection  to  the  over- 

AsHLKT.       ^^^^  o{  the  parish  of  Si.  Michaelf  in  the  city  of  Lick' 

afield  t  I  hereby  givd  you  AOtlce»  that  I  object  to  the 

name  of  Thomas  Ashley  being  retained  in  the  list  of 

persons  entitled  to  vote  in  the  dectidb  of  members  for 

the  city  of  Lichfield.    Dated  this  25th  day  of  August 

1845.     Signed,  William  Barton^  of  Staxe  Street^  tAch'^ 

JUldj  on  the  list  of  freemen  for  the  city  of  tichfield/* 

In  the  city  of  Lichjield  it  is  the  duty  of  the  overseers 
of  the  several  parishes,  and  amongst  the  rest  of  the 
said  parish  of  St.  Michael^  to  make  out  and  publish 
two  separate  lists  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  said  cityt  the  one,  in 
respect  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  said  city  in  respect  of  property  oc- 
cupied within  the  said  parish  by  virtue  of  the  pro- 
visions of  Stat  2  W.  4.  c.  45.  \  and  the  other,  of  per- 
sons not  being  freemen  entitled  to  vote  in  the  election 
of  members  for  the  said  city  in  respect  of  any  right 
other  than  those  conferred  by  the  said  last-mentioned 
statute.  The  name  of  the  said  Thomas  Ashley  only  ap- 
peared on  the  first-mentioned  list  of  voters,  namely, 
the  list  of  persons  entitled  to  vote  by  reason  of  the  pro- 
visions of  Stat  2  W.  4.  c.  45.,  and  did  not  appear  on  the 
other  list  made  out  and  published  by  the  overseers.  In 
the  list  of  objections  published  by  the  overseers,  the 
said  Thomas  AMey  was  described  as  in  the  original 
list  herein-before  set  forth.  It  was  objected,  on  the 
part  of  the  said  Thomas  Ashley^  that  the  said  notice  of 
objection  served  on  the  overseers  was  insufficient,  as  it 
did  not  comply  with  the  directions  given  in  Schedule 
(B)  No.  10,  of  Stat  6  Vict.  c.  18.,  there  being  two  lists 
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of  voters  made  out  by  the  overseers  in  that  parish,  and        1645. 

the  notice  not  specifying  the  particular  list  to  which  the       BiMw 

objectiod  referred.     The  revising  barrister  held  the 

notice  to  be  informal  and  insufficient  for  that  reason ; 

but  as  the  said  Thomas  Ashley  was  present,  and  then 

consented  that  the  proof  of  his  qualification  should  be 

gone  into^  subject  to  the  question  of  the  validity  of  the 

said  nodoe  of  objection,  he  proceeded  to  call  evidence 

in  support  of  his  right  to  have  his  name  retained  in  the 

said  list,  but  failed  to  prove  the  same.     The  question 

for  the  opinion  of  the  Court  was,  whether,  upon  the  facts 

above  stated,  the  above  notice  of  objection  to  the  overseers 

of  the  said  parish  of  &•  Michael  was  or  was  not  sufficient 

in  law  to  call  upon  the  said  Thomas  Ashley  to  prove  his 

title  to  have  his  name  retained  in  the  said  list    If  the 

Court  should  be  of  opinion  that  the  said  notice  was 

sufficient,  the  name  of  the  said  Thomas  Ashley  was  to 

be  expunged  from  the  register  of  voters  for  the  said 

city,  otherwise  to  be  retained  thereon. 

• 

ISnglake  Seijt.  for  the  appellant.  The  decision  of 
the  revising  barrister  was  wrong.  It  is  contended  that 
the  notice  of  objection  served  on  the  overseers  was  a 
virtual  compliance  with  the  requisitions  of  the  stat 
6  Vict,  c  18.  5. 17.  The  ISth  section  of  thesame  statute 
directs  the  overseers  to  make  out  two  lists  of  voters  in 
any  city  or  borough  where  persons,  not  being  freemen, 
are  entitled  to  vote  in  respect  of  other  rights  reserved 
by  the  SSd  section  of  the  Reform  Act.  The  17th  sec- 
tion of  the  Registration  Act  then  provides,  that  parties 
objecting  shall  give  a  notice  to  the  overseers  according 
to  the  form  No.  (10),  Schedule  (B),  or  to  the  like  effect ; 
and  the  objection  raised  to  the  validity  of  the  notice  in 

z  4 
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1845*  this  case  is,  that  the  objector  has  not  complied  with  the 
Baetom  directions  contained  in  the  note  at  the  bottom  of  the 
AsHLiT  ^^^°^  (^'^'  which  states  that  if  there  be  more  than  one  list 
of  voters,  the  notice  of  objection  should  specify  the  list 
to  which  the  objection  refers.  It  is  submitted,  how- 
ever, that  such  a  specification  is  not  necessary,  unless  the 
name  of  the  party  objected  to  appears  in  both  lists,  which 
is  not  the  case  here.  The  name  of  the  respondent  ap- 
pears only  in  the  list  of  persons  entitled  to  vote  as  occu- 
piers. Before  the  statute  of  Victoria  passed,*  the  form 
of  the  notice  of  objection  to  be  served  upon  the  over- 
seers was  quite  general  (&),  although  the  overseers  were 
equally  bound  to  make  out  two  separate  lists  in  cases 
like  the  present,  and  it  should  seem  that  the  words  <'or 
to  the  like  efiect''  in  the  17th  section  of  the  Registration 
Act  render  a  strict  compliance  with  the  form  given  by 
that  section  unnecessary;  Gaddy  y.Warburton.  (c) 

The  form  in  the  schedule  is  only  directory.  In  Wan* 
sey  V.  Perkins  (Quigle^s  Case)  (d),  it  was  held  that  where 
the  overseers  only  make  out  the  list  of  householders  in 
their  own  parish,  a  notice  of  objection  to  them  need  not 
specify  the  list  (though  there  may  be  more  than  one)  to 
which  the  objection  refers ;  upon  the  ground  that  the 
notice  can  only  apply  to  the  qualification  situate  in  the 
parish  of  which  they  are  overseers.  The  principle  of 
that  decision  is  applicable  to  the  present  case,  because 
the  name  of  the  respondent  was  in  one  only  of  the  two 
lists  which  the  overseers  had  made  out,  and  they  could 
not  doubt  for  a  moment  thac  the  objection  was  intended 
to  refer  to  the  list  in  which  his  name  appeared  as  that  of 

(a)  AnU;  p.  240. 

(6)  Sec  the  form  (No.  5),  Schedule  (I)  of  sUt  2  W,  4.  c.  45. 

(c)  Ante,  p.  136. 

{d)  JinXht  p.  235. 
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a  person  qualified  to  vote  in  respect  of  the  occupation  1845. 
of  property  within  the  parish  of  St,  Michael,  Again,  In  ^^^^^^ 
Alien  ▼•  House  (a),  which  was  a  case  in  which  the  over-  ^  ^* 
seers  made  out  two  lists,  one  of  householders,  and  one 
of  potwallers,  it  was  held  that  the  interpolation  of  the 
words  ^*  as  householders  "  did  not  vitiate  a  notice  of  ob- 
jection, as  it  did  not  appear  that  the  party  objected  to 
had  been  misled  by  the  introduction  of  those  words. 
Farther,  it  is  submitted  that  not  only  was  it  impossible 
for  the  overseers  to  have  been  misled,  but  that  they  in 
fact  acted  upon  the  notice,  and  published  the  name  of 
the  party  objected  to  in  the  way  in  which  it  would 
have  been  published  if  the  notice  of  objection  had 
specifically  stated  that  the  objection  referred  to  the 
occupiers'  list.  [Matde  3.  Then  you  would  say  that 
it  is  not  necessary  to  prove  the  service  of  the  notice  of 
objection  before  the  revising  barrister.]  Not  if  the  name 
of  the  party  objected  to  has  been  duly  published  by  the 
overseers.  [MaideJ,  The  fortieth  section  of  the  Re- 
gistration Act  provides  that  a  person  whose  name  ap- 
pears in  any  list  of  voters  shall  not  be  called  upon  to 
prove  his  qualification,  unless  the  objector  shall  prove 
that  he  gave  the  notice  or  notices  respectively  required 
by  the  act.  Erie  J.  The  thirty-fifth  section  also  enacts 
(hat  the  overseers  shall  deliver  to  the  barrister  the 
several  lists  made  by  them,  and  also  the  original  notices 
of  claim  and  of  objection  received  by  them.] 

Byles  Serjt,  for  the  respondent,  was  not  called  upon. 

0 

TiNDAL  C.  J.    I   think  the  sections   of  the  statute 
which  have  been  just  referred  to  dispose  of  that  part 

(a)  Ante,  p.  255. 
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1845.        of  the  argument  founded  on  a  waiver  by  the  overseers. 

Z  The  subject-matter  for  our  consideration,  therefore,  is 

^-  reduced  to  the  original  question,  and  it  seems  to  me 

that  the  words  in  the  note  at  the  foot  of  the  form 
No.  (10)9  in  Schedule  (B),  are  so  clear  that  it  is  im- 
possible to  misunderstand  them.  The  words  are^  **  If 
more  than  one  list  of  voters,  the  notice  of  objection 
should  specify  the  list  to  which  the  objection  refers  **  — 
words  which  admit  of  no  doubt  upon  their  construction^ 
All  that  can  be  said  on  the  other  side  is,  that,  in  this 
particular  case,  the  non-observanco  of  the  directions 
contained  in  the  note  did  not  introduce  any  confusion, 
but  it  would  be  much  more  convenient  to  the  overseer 
to  have  the  list  pointed  out,  and  it  appears  to  me, 
therefore,  that  the  form  of  this  notice  was  improperly 
conceived. 

CoLTMAN  J.  I  am  df  the  same  opinion.  The  dif- 
ference between  the  present  form  and  that  given  by  the 
Reform  Act,  Schedule  (I),  No.  5,  indicates  that  ex- 
perience had  shewn  the  legislature  that  the  former 
notice  was  not  stringent  and  particular  enough,  and 
leads  me  to  conclude  that  the  object  of  the  act  was  to 
require  additional  particularity. 

M AULE  J.  I  agree  that  it  is  not  absolutely  necessary 
to  follow  the  form  given  in  the  schedule,  if  the  effect  of 
it  be  adhered  to,  but  the  effect  of  a  compliance  with  the 
form  in  this  case  would  have  been  that  the  overseers 
would  have  been  spared  some  trouble.  When  there 
are  two  lists,  the  ^^  like  effect "  fails,  if  the  overseers  are 
compelled  to  search  both  lists  for  a  name  which  is  to  be 
found  in  one  only.     It  is  true  that,  by  some  additional 
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labour,  the  overseers,  with  an  imperfect  notice  of  ob-  1845. 
jection  to  guide  them,  may  come  to  the  same  result  as  ^^^' 
if  they  had  been  served  with  a  notice  in  perfect  com-  ^  J; 
pliance  with  the  form  in  the  schedule ;  but  it  was  the 
iDtention  of  the  act  to  save  them  that  trouble.  Suppose 
the  act  had  said  that  the  volume  and  page  of  a  par- 
ticular work  should  be  specified  in  a  notice  to  the  over- 
seeri  and  the  party  sending  the  notice  should  only 
mention  the  volume ;  —  it  might  be  contended  that  the 
overseer  had  nothing  to  do  but  to  read  the  volume 
through,  and  it  would  be  his  own  fault  if  he  did  not 
find  what  he  wanted  somewhere^  The  note  at  the  bot- 
tom of  the  form  expressly  requires  that  the  notice 
should  specify  the  list  to  which  the  objection  refers, 
and  I  think,  therefore,  that  the  notice  now  in  question 
vasbadk 

Erle  J.  In  my  opinion  the  decision  of  the  revising 
barrister  was  right  It  seems  to  me  that  the  statute  of 
Victoria  is  clear  in  requiring  a  notice  in  a  particular 
form,  and  although  it  is  argued  that  no  inconvenience 
would  follow  from  its  non-observance  in  this  particular 
case,  the  relaxation  of  the  rule  would  lead  to  very  great 
doubt  and  inconvenience  in  future* 

Decision  affirmed,  with  costs. 
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November  17.  WooD,  Appellant,  and  The  Overseers 

of  WiLLESDEN,  Respondents. 

offartfoTthe"  A^  *  ^"""^  holden  by  Lancelot  Skadwell,  Esq.,  tbe 
determinaUon  revising  barrister  for  the  county  of  Middlesex^  the 

of  the  reTising 

barrister,  with-  name,  place  of  abode,  and  qualification  of  Henry  Hall 

in  tbe  xneaniDS  .  _ 

of  suL  6  Fie*,  as  a  voter  in  respect  of  property  situate  within  the 
whether  the*  parish  of  fVillesdenj  were  described  in  the  register  for 
Sy?on^thr  *®  ®*'«*  ^"°'y  ^°  ^'*«  following  words ;  (that  b  to  say,) 

face  of  the  old 
register,  be  suf* 
ficiently  de- 
scribed for  the 


Hall,  Henry. 


The  Grove,  Neaadon,  in 
this  Parish. 


House  and  Land 
as  Occupier. 


Neaadon. 


i^enSTin^it-     ^^^^  °*^™®  ^^  objected  to  by  the  appellant,  and  it  was 
and  the  Court    proved  that  the  voter's  place  of  abode  was  at  the  Groce^ 

will  not  review 

his  decision.       Neasdofij  in  the  parish  of  WiUesden^  and  that  he  occupied 

a  house  and  land  at  Neasdon,  for  which  he  was  bondjide 
liable  to  upwards  of  50/.  yearly  rent ;  but  it  was  con- 
tended by  the  appellant,  first,  that  the  voter's  place  of 
abode  was  not  sufficiently  described  for  the  purpose  of 
being  identified ;  for  that  the  words  in  the  second 
column,  namely,  ^<  Tke  Grove,  Neasdon,  in  this  parbb,'* 
did  not  specify  any  particular  parish.  The  revising 
barrister  was  of  opinion  that  the  words  "  in  this  parish'' 
must  mean  in  the  parish  of  Willesden,  and  he  overruled 
tbe  objection. 

In  the  register,  the  list  of  voters  in  respect  of  pro- 
perty, situate  within  the  parish  of  WiUesden,  was  imme- 
diately preceded  by  a  heading  in  the  words  ^'  Parish  of 
fVillesden"  and  the  same  words  *^  Parish  of  fVillesdefi^' 
stood  as  a  heading  to  every  subsequent  page  in  which 
voters  in  respect  of  property  within  that  parish  were 
described.  • 


IX.  VICTORIA.  315 

It  was  also  contended  by  the  appellant  that  the  pro-        1845. 
perty  in  question  was  not  sufficiently  described  for  the         Wood 
purpose  of  being  identified^  and  that  the  name,  either   ,^^  orcraeeni 
of  the  property,  or  of  the  occupying  tenant,  ought  to  o^  Willesdek. 
have  been  given  in  the  fourth  column.     It  was  shewn 
that  Neasdem  was  not  a  street,  lane,  or  like  place,  and 
that  the  property  was  not  situated  in  any  street,  lane,  or 
like  place,  but  was  known  by  the  name  of  <^  The  Grovcj 
Neasdon. 

The  revising  barrister  was  of  opinion  that  the  words 
^' House  and  land  as  occupier"  in  the  third  column, 
together  with  the  words  ^*  Neasdon "  in  the  fourth 
column,  amounted  to  a  sufficient  description  of  the  pro- 
perty, and  he  accordingly  overruled  the  objection  and 
retained  the  name,  with  205.  costs  against  the  objector. 

Cockbum  (with  whom  was  H.  T.  Atkinson)^  for  the 
appellant.  The  question  for  the  Court  in  this  case  will 
be,  whether  the  second  objection  which  was  taken  before 
the  revising  barrister  was  not  impropel*ly  overruled  by 
him.  It  is  submitted  that  the  description  of  the  situ- 
ation of  the  qualifying  property  in  the  fourth  column 
was  not  given  with  sufficient  particularity,  and  that  it 
ought  to  have  been  "  The  Chvvey  Neasdouy"  or  "  Neas- 
don"  with  the  addition  of  the  name  of  the  occupying 
tenant.  The  stat.  6  Vict,  c,  18.  5.  4.  requires  the  over- 
seers of  every  parish  to  give  a  notice^  on  or  before  the 
20th  of  June^  calling  upon  persons  entitled  to  vote  in 
the  election  of  knights  of  the  shire,  and  not  upon  the 
register  then  in  force,  to  send  in  their  claims  to  the 
overseers,  following  the  form  No.  2,  Schedule  (A) ;  and 
then,  by  the  fifth  section,  the  overseers  are  required,  on 
or  before  the  last  day  oX  Jidy^  to  make  out  a  list  of  such 
claimants,  according  to  the  form  No.  3  in  the  same 
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1845.        schedule.    The  Court  has  put  a  construction  upon  the 

~  efiect  of  these  two  forms  in  EctersUy  v.  Barker^  (a) 

_     J^*  That  case  decides  that  the  description  of  the  situaUon 

The  Oferwwni  ^ 

of  WiLLWDiw.   of  the  property,  under  the  fourth  columns  sliould  oon"> 

tain  the  name  of  the  property,  if  known  by  any,  or  tbe 
name  of  the  occupying  tenant,  where  the  premises  are 
not  in  a  street*  or  lane,  or  other  like  place.  It  is  ibund 
*  in  the  case  that  Neasdon  is  not  a  street,  lane,  or  other 
like  place :  and  that  the  property  was  not  situate  in  any 
street,  lane,  or  like  place,  but  that  it  was  known  by  the 
name  of  "  The  Groves  Neasdon.** 
The  Court  then  called  upon 

Amoldf  for  the  respondents,  to  support  the  decision. 
In  the  first  place,  it  is  not  stated  in  the  case  that  the  voter's 
name  was  on  tlie  list  in  consequence  of  any  daim  having 
been  sent  in  by  him.  The  revising  barrister  expressly 
finds  that  the  description  in  question  was  in  the  register^ 
which  places  the  question  on  a  different  footing  from 
that  upon  which  it  has  been  argued.  By  the  stat* 
6  Vict.  c.  18.  5.  3.,  the  clerk  of  the  peace  is  directed 
to  deliver  to  the  overseers  of  every  parish  in  the  county 
his  precept,  together  with  certain  forms  of  notices  and 
lists,  and  copies  of  such  parts  of  the  register  then  in 
force  as  shall  relate  to  such  parish.  The  fourth  sec- 
tion of  the  act  then  provides  that  the  overseers  shall 
give  notice  to  persons  not  on  the  register,  and  to  those, 
who,  being  on  the  register,  shall  not  retain  their 
qualification  or  place  of  abode  as  described  therein, 
to  send  in  their  claims ;  by  sect.  5.  the  overseers  are 
required  to  publish  the  list  of  such  claimants ;  and  the 
sixth  section  enacts  that  the  list  of  claimants  in  any 
parish,  and  the  part  of  the  register   relating  to  tliat 

(a)  Antd,  p.  190« 
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parish)  shall  be  deemed  to  be  the  list  of  voters  of  1845. 
such  parish.  There  is  no  section  in  the  act  which  ^ 
points  out  what  is  to  be  the  heading  of  the  register,  and  „.  ^^* 
mm  constat  that  the  name  of  the  party  might  not  have  oi  Willudkn. 
been  upon  the  register  for  several  years.  ITindal  C.  J. 
Strictly  and  properly  these  lists  do  not  become  the 
roister,  until  they  have  passed  through  the  hands  of 
the  barrister,  and  have  been  signed  by  him.  (a)  ]  Even 
assuming,  for  the  sake  of  argument,  that  the  descrip- 
tion in  the  copy  of  the  old  register  and  in  the  list  of 
claims  should  be  substantially  the  same,  it  does  not 
follow  that  there  is  any  necessity  for  a  slavish  ad- 
herence to  the  form  No*  S,  Schedule  (A).  It  is  enough 
if  a  sufficient  description  be  given  by  the  whole  of  the 
form,  taken  together,  as  it  appears  in  the  case,  and  it 
is  immaterial  whether  that  description  appears  in  the 
ihird  or  fourth  column.  [^ErU  J.  Do  you  not  concede 
too  much  in  putting  the  list  of  claims  and  the  old 
roister  on  a  similar  footing  ?  The  fortieth  section  of 
the  Stat  6  Vici.  c*  18.  prescribes  that  **  if  any  person 
whose  name  is  included  in  any  such  list  (&),  or  his 
place  of  abode,  or  the  nature  or  description  of  his  quali* 
ficatioHy  shall,  in  the  judgment  of  the  revising  bar- 
rister, be  insufficiently  described  for  the  purpose  of  being 
identified^  such  barrister  shall  expunge  the  name  of 
every  such  person  from  such  list,  unless  the  matter  or 
matters  so  omitted  or  insufficiently  described,  be  sup- 
plied to  the  satisfaction  of  such  barrister  before  he 
shall  have  completed  the  revision  of  such  list,  in  which 
case  he  shall  then  and  there  insert  the  same  in  such 

(a)  See  stat  6  Vict.  c.  18.  «f.  40,  41,  47,  48,  49. 
{h)  By  "such  list"  is  here  intended  "list  of  TOters  for  the  parish,** 
made  up  of  the  list  of  claimants  and  the  copy  of  the  old  register. 


318  MICHAELMAS  TERM, 

IS^S*       list."      It  would  seem    that   in   the  judgment  of    the 

~  revising  barrister  the  description  of  HalPs  qualification 

"'  must  have  been  supplied  to  his  satisfaction  before  the 

The  Overseers  *  * 

of  WiiLitoBK.   revision  of  the  list  was  completed,  or  he  would  have 

expunged  the  voter's  name.]  The  question,  then, 
really  before  the  Court  amounts  to  a  question  of  fact, 
which  the  revising  barrister  has  already  decided,  and 
his  finding  upon  a  question  of  fact  is  conclusive,  (a) 

Cockbum  was  then  called  upon,  to  reply.  The  efiect 
of  sections  S,  4,  5,  and  6  of  the  stat.  6  VkL  c.  18.  ap- 
pears to  be  this  —-  that  the  old  register  shall  be  taken 
to  be  in  force  as  to  all  those  who  are  not  new  claimants. 
There  must  have  been  at  one  time  or  other  a  claim 
made  by  the  party ;  and  as  the  Registration  Act  takes 
up  the  old  register,  and  makes  it,  together  with  the  list 
of  new  claimants,  the  list  of  voters  for  the  parish,  it 
becomes  necessary  to  turn  back,  to  the  former  statute, 
the  Reform  Act  The  thirty-seventh  section  of  that 
act  requires  that  a  claim  to  vote  for  the  county  shall  be 
made  according  to  the  form  No.  2,  Schedule  (H) ;  and 
in  that  form  the  direction  is,  '*  If  the  property  be  not 
situate  in  any  street^  lane,  or  any  other  like  place,  then 
say,  *  Name  of  the  property,  Highfield  Farm,*  or  *  Name 
of  the  occupying  tenant,  John  Edwards* **  Either  the 
name  of  the  property,  therefore,  or  the  name  of  the 
occupying  tenant,  ought  at  some  time  or  other  to  have 
been  stated  in  the  notice  of  claim ;  and  if  once  a  party 
has  got  on  the  register,  and  some  matter  appears  upon 
it  which  would  have  been  open  to  objection  when  the 
list  of  claimants  first  appeared,  it  is  not  because  he  has 
got  on  the  regbter  that  the  description  of  the  qualifying 

(a)  See  HhUon  ▼.  Hinton,  ante,  p.  259. 
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property  shall  be  taken  to  be  sufficient*    The  objector        1845. 
has  an  inchoate  right  to  the  proof  of  every  thing  which        ^^^ 
goes  to  make  up  a  good  qualification^  otherwise  the   ^   J^' 
party  might  easily  elude  his  researches*    \_MauleJ.  For  of  Willisdeit, 
any  thing  we  know  to  the  contrary,  the  party  may  have 
given  a  full  account  of  the  situation  of  the  property  in 
the  original  claim.]    The  objector  has  nothing  to  do 
witb  the  claim>  but  only  with  the.  list  of  voters ;  and  it 
must  be  presumed  that  the  list  of  voters  would  be  in 
conformity  with  the  list  of  claims.     It  is  submitted  that 
as  the  act  of  parliament  was  made  for  the  guidance  of 
simple  and  illiterate  persons,  the  yeomanry  and  tenantry 
of  the  county,  they  should  not  be  required  to  look  at 
more  than  the  fourth  column,  in  order  to  see  the  situa* 
tion  of  the  qualifying  property.     The  revising  barrister 
had  no  right  to  unite  the  descriptions  in  the  third  and 
fourth  columns  for  the  purpose  of  identifying  the  pro- 
perty, and  it  is^  therefore,  submitted  that  his  decision 
ought  to  be  reversed. 

Tjndal  C.  J.  This  appears  to  me  not  to  be  a  ques- 
tion of  misdescription  for  the  opinion  of  this  Court,  but 
a  question  of  fact  for  the  determination  of  the  revising 
barrbter,  namely,  whether,  on  the  face  of  the  register, 
there  was  sufficient  to  identify  the  property.  This  is 
not  an  objection  to  the  claim  sent  in  by  the  party^ 
neither  is  it  an  objection  to  the  list  made  out  by  the 
overseers ;  in  either  of  which  cases  there  is  a  precise 
form  pointed  out  by  the  Registration  Act,  Schedule  (A) 
Nos.  2  and  5,  and  consequently  the  objection  which 
has  now  been  taken,  as  to  the  insufficiency  of  the  de^ 
ficription  under  the  fourth  column,  might  have  arisen. 
But  the  objection  here  is  one  which  was  taken  before 

VOL.  I.  A  J 
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1845.        (be  revising  barrister  to  the  description  as  it  appeared 

:z:        "    upon  tbe  fiicc  of  the  register.    When  the  reTising  bar- 

^'  rister  sits  as  judire,  be  has  brouirlit  before  him  so  much 

The  Otenem  ''     ^®  ° 

of  WiLLBiDsitf.  of  the  old  register  as  the  clerk  of  the  peace  has  fur- 
nished to  the  different  overseers,  and  also  a  list  of  new 
claims  made  oat  by  the  parties  tliemselves  who  seek  to 
be  placed  upon  the  new  register,  and  transmitted  by 
them  to  the  overseers.  These  are  the  two  lists  in  the 
revision  of  which  his  judgment  is  to  be  exercised.  Now^ 
In  order  to  see  what  the  revising  barrister  is  to  do,  we 
must  look  at  the  terms  of  the  fortieth  section  of  the 
Stat.  6  Fid.  c.  18.  In  the  first  place,  the  beginning 
of  that  section  points  out  that  he  may  correct  any 
mistake  which  is  proved  to  him  to  have  been  made  in 
any  list  —  that  is,  any  mistake  which  appears  in  his 
mind  to  have  been  a  mere  mistake.  Then  the  clause 
goes  on  to  say  that  he  shall  expunge  the  name  of  every 
person  whose  qualification,  as  stated  in  the  list,  is  in«» 
sufiicient  in  law,  which  is  the  main  and  important  object 
which  he  has  to  effect  by  the  revision.  Another  pro- 
vision is,  that  he  shall  expunge  the  name  of  every 
person  who  shall  be  proved  to  be  dead.  The  clause 
then  goes  on  to  say,  that  <^  wherever  the  Chrbtian 
name,  or  the  place  of  abode,  or  the  nature  of  the  qua« 
lification,  or  the  local  or  other  description  of  the  pro- 
perty of  any  person  who  shall  be  included  in  any  such 
list,  and  the  name  of  the  occupying  tenant  thereof  shall 
bew  holly  omitted,"  or  if  they  shall,  *Un  the  Judgment 
of  the  revising  barrisier^  be  insufficiently  described  for 
the  purpose  of  being  identified,"  the  barrister  shall  ex- 
punge the  name  of  every  such  person  from  the  list  ^- 
leaving  it,  therefore,  a  question  for  tbe  judgment  of  the 
barrister  whether  the  particulars  in  the  list  are  or  are 
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not  sufficient  to  identify  the  property.    Even  if  they  are       1845. 
insufficient  in  his  judgment  for  that  purpose,  he  is  not        Z 
absolutehf  bound  to  expunge  the  naroe»  because  the  ^* 

section  goes  on  to  say  **  unless  the  matter  or  matters  so  of  WiujnoxM« 
omitted  or  insufficiently  described  be  supplied  to  the 
satisfaction  of  such  barrister  before  he  shall  have  com* 
pleted  the  revision  of  such  list,**  in  which  case  he  is  to 
insert  the  name.  The  section  then,  after  going  on  to 
slate  that  there  shall  be  no  change  in  the  description  of 
the  qualification  as  it  appears  in  the  list,  except  for  the 
purpose  of  more  clearly  defining  it,  proceeds  to  say  that 
if  the  objector  appears,  and  duly  prosecutes  his  object 
tioD,  the  barrister  **  shall  then  require  it  to  be  proved 
that  the  person  so  objected  to  was  entitled  on  the  last 
day  of  JuJjf  then  next  preceding,  to  have  his  name  in» 
serted  in  the  list  of  voters  in  respect  of  the  qual\ficaiUm 
described  in  mch  UslJ*  But  that  leaves  it  a  question  for 
trial,  aye  or  no,  before  the  barrister,  whether  in  the  list 
before  him  the  identity  of  the  premises  shall  be  made 
out  to  his  satisfaction.  Now,  on  the  present  occasion, 
the  objection  was  that  the  description  given  in  the  list 
was  not  sufficient  to  identify  the  property.  The  case 
states  that,  ia  the  judgment  of  the  revising  barrister  it 
was  sufficient,  and  I  think  that,  he  having  so  found,  we 
can  see  no  reason  to  say  that  the  property  was  not  suf- 
ficiently described.  In  my  opinion,  therefore,  the  de* 
dsion  of  the  revising  barrister  must  be  affirmed. 

CoLTMAH  J.  I  am  of  the  same  opinion.  We  must 
consider  the  law  as  it  afiects  the  point  reserved,  and  I 
see  no  reason  why  we  should  go  beyond  that  The 
question  arises  upon  the  fortieth  section  of  the  sta^ 
6  Vid.  c.  1 8.,  namely,  whether  under  the  circumstances 

A  A  2 
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1845.       stated  in  the  case,  the  barrister  was  justified  in  saying 

Z  .that  the  property  was  sufficiently  described  for  the  pur* 

7'  pose  of  beinsr  identified.     Now,  the  section  itself  refers 

Tb«  Ofcneers    *^  '^ 

of  WiLua&BN.    this  fact  to  the  judgment  of  the  revbing  barristerj  and  if 

he  has  formed  a  judgment  upon  it,  it  seems  to  me  that 
his  judgment  ought  to  be  conclusive.  We  ought  not  to 
look  further  and  see  that  there  might  possibly  have 
been  before  him  some  matters  which  would  not  have 
justified  him  in  so  holding. 

Maule  J.  I  think,  also,  that  this  is  not  a  question 
of  that  description  upon  which  the  forty-second  section 
of  the  Stat.  6  Vict,  c.  18.  authorized  the  party  dissatisfied 
with  the  decision  of  the  revising  barrister  to  appeal  Co 
this  court.  The  question  which  the  revising  barrister 
has  decided  is,  that  in  his  judgment  the  description  of 
the  property  was  sufficient  for  the  purpose  of  its  being 
identified.  I  do  not  think  that  this  question  can  be 
decided,  except  as  a  question  of  fact.  The  only  way  in 
which  it  can  be  put  as  a  question  of  law  would  be  tbis-^ 
that  the  property  was  described  as  being  a  house  and 
land  in  Neasdon,  in  the  parish  of  Willesderu  But  the 
description  in  the  fourth  column  being  only  '*  Neasdon^* 
how  can  we,  not  knowing  what  Neasdan  is,  decide 
whether  the  description  be  sufficient  or  not?  Suppose 
the  qualifying  property  were  described  as  a  house  situate 
ill  <<  Oxford  Street^*  and  it  appeared  that  Oxford  Streei 
was  two  miles  long,  such  a  description  would  not  be 
sufficient ;  but  suppose  that  the  house  were  described  as 
being  in  '*  Oxford  Courts  and  it  were  shewn  that  there 
was  only  one  house  in  the  Court,  this  description  would 
identify  the  property,  which,  in  the  other  case,  it  would 
not.     In  my  opinion,  the  court  should  not  review  the 
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decisions  of  the  revising  barristers  upon  such  questions        IS^S. 
as  these.   I  think,  therefore,  that  in  this  case  the  decision 
should  be  affirmed. 


Wood 

v. 

The  OTeneera 

of  WlLUEUIX'M* 


Erle  J.  It  appears  to  me,  also,  that  the  decision 
must  be  affirmed.  The  question  arises  with  respect  to 
a  name  which  appears  in  the  copy  of  the  old  register. 
There  is  no  specific  requirement  in  either  of  the  acts 
relating  to  this  subject,  that  the  name  of  the  property, 
or  that  of  the  occupying  tenant,  should  be  in  the  old 
roister,  though  there  is  a  requirement  that  it  should  be 
so  described  in  the  notice  of  claim,  and  in  the  list  of 
claimants.  It  cannot  be  said,  therefore,  that  there  is 
any  requirement  of  a  statute  which  has  not  been  fulfilled^ 
The  question  turns  upon  that  branch  of  the  fortieth 
section  of  the  Registration  Act  which  provides  that  the 
property  shall  be  sufficiently  described  in  the  judgment 
of  the  barrister  for  the  purpose  of  being  identified,  and 
the  appellant  says  it  is  not  so  sufficiently  described. 
The  barrister  says^  **  it  is  sufficiently  described  in  my 
judgment)"  and  as  it  was  a  matter  entirely  for  his  judg-« 
ment,  his  finding  is  conclusive* 

Arndd  applied  for  costs,  on  the  ground  that  the  over- 
seers were  public  officers. 

TiNDAL  C«  J.    No ;  there  has  been  some  difficulQr  ins 
the  question* 

Decision  affirmed,  without  costs« 
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1845. 


NoBtmAer  17.      Walkeb,  Appellant,  and  Patne,  Respondent. 


Wheras 
county  voter 
has  no  fixed 
place  of  abode, 
the  second 
column  in  the 
register,  head- 
ed «  place  of 
abode,"  may 
be  left  blank* 

'*  TraTelling 
abroad,**  is  a 
sufficient  de» 
scription  in  the 
second  column, 
when  the  party 
has  no  fixed 
place  of  abode. 

It  is  not  an 
inTariable  rule, 
that  the  party 
succeeding  will 
be  entitled  to 
costs,  when 
one  side  only 
has  been  heard* 


A  T  a  Court  duly  holden  by  Lancelot  Skadwdly  Esq., 
the  barrister  appointed  to  revise  the  list  of  voters 
tor  the  county  of  Middlesex^  the  name,  place  of  abode^ 
and  qaalification  of  William  Gibbs  as  a  voter  in  respect 
of  property  situate  within  the  hamlet  of  MiU'endj  Old 
Tarnnt  were  described  in  the  register  for  the  said  county 
in  the  following  words;  (that  b  to^sayi) 


Gibbs,  William. 


TraTelUng  abroad. 


Freehold  house. 


SS,  Heath  St. 


This  name  was  objected  to  by  the  appdilant^  and  it 
Was  proved  that  the  voter  was,  and  for  several  years  had 
been,  travelling  abroad,  and  had  no  fixed  place  of  abode; 
but  it  was  contended  by  the  appellant  that  as  no  place 
of  abode  was  given,  the  name  ought  to  be  expunged. 
The  revising  barrister  was  of  (pinion  that  as  the  voter 
had  no  fixed  place  of  abode,  but  was  travelling  abroad^ 
he  (the  revising  barrister)  was  not  at  liberty  to  expmige 
the  voter's  name,  and  he  therefore  retained  it* 


H.  T.  Atkinson  for  the  appdknt.  The  qnestaoB  is, 
whether  the  description  *^  Travelling  abroad,"  under  the 
edumn  in  the  regifi^ter  headed  ^*  Place  of  abode,**  is  suiE- 
cient ;  and  it  is  submitted  that  it  is  not  It  amomila,  ia 
efiect,  to  a  total  omission  of  the  place  of  abode,  and  the 
barrister,  under  the  provisions  of  the  fortieth  section  of  tlie 
Registration  Act,  ought  to  have  expunged  the  name^  un- 
less the  omission  had  been  supplied  to  his  satisfaction  be* 
fore  the  complete  revision  of  the  list.  That  could  not  have 
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been  don^  because  the  case  finds  that  the  barrister  was        16i5. 
of  opinion  that  the  voter  had  no  fixed  place  of  abode,.      waIm* 
and  it  was  impossibly,  therelbre,  to  supply  the  omissKHi^ 
In  the  stat^  2  fV.  ii.  c.  46^  Sdiedule  (!{}»  No.  8*  ex- 
amples ^re   given   jn   the    s^copd    column,    headed 
^  Place  of  abode,''  pointing  out  the  ouuiner  io  which 
that  column  was  to  be  filled  up,  such  as  **  CAeapiide^ 
Lonim^^  ««  Market  Street^  Lancaster j**  &c. ;  but  these 
examples  are  ^ot  repeated  in  the  Schedule  (A)  of  |he 
R^stration  Act,  though,  the  two  acts  being  in  pari 
materidy  the  repealed  schedules  of  the  stat  2  JV.4t.  c.  45., 
jnay  be  referred  to  for  the  purpose  of  exjJainipg  the 
aUitate  of  Victoria^    The  otgect  of  the  Reform  Act  iq 
requiriog  that  the  voter's  place  of  abode  should  be  menr 
tioneit  was,  to  afford  means  of  information  as  to  the 
identity  of  the  voter,  and  thus  prevent  fraudulent  per* 
soaation;  and  an  additioQal  reason  for  requiring  it  is  to 
be  found  in  stat  6  Vict.  c.  18«     The  forty^sipuh  section 
of  that  statute  empowers  t^  reviaiog  barrister  to  award 
ccats  against  parties  making  frivolous  claims  or  objeo- 
lions,  and  the  aeventy^first  section  provides  ibat  upon 
pioof  that  a  true  copy  of  the  barrister's  order  for  pay- 
mtnt  of  coats  ^  has  been  served  upon,  or  left  at  the 
usual  place  of  abode  of  the  persoo  in  tlie  ^aid  oinler 
directed  to  pay  such  sum,"  a  Justica  of  ^  peace  may 
issue  a  warrant  to  distrain  for  ibe  amount    That  see* 
tion  would  be  inopefrative  if  such  a  description  as 
^  fravelliog   abroad"  were   beld  :to    be    sufficient. 
[MauleJ,    Do  you  mean  to  contend  Aat  a  person 
travelling  abroad  has  no  vote  ?]     He  is  much  in   the 
same  situation  as  an  alien  or  a  minoo     It  is  impos- 
sible to  inquire  into  the  validity  of  such   a  person's 
title  to  vote.    He  cannot  be  served  personally  with  a 
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1845.  notice  of  objection,  for  he  is  travelling  abroad ;  and 
^^ij~^  the  object  of  the  seventh  section  of  the  Registration 
Act,  which,  to  avoid  the  necessity  for  personal  service^ 
authorizes  an  objection  to  leave  the  notice  of  objection 
at  die  voter's  place  of  abode  as  described  in  the  list  of 
voiersj  would  be  entirely  defeated,  because  the  direction 
could  not  be  complied  with. 

Phipson^  for  the  respondent,  was  not  called  upon  by 
the  Court. 

TiNDAL  C.  J.  By  the  fortieth  section  of  the  stat  6  Fief. 
€•  18.,  it  is  enacted,  that  '*  if  any  person  whose  name  b 
included  in  any  such  list,  br  his  place  of  abode,  or  the 
nature  or  description  of  his  qualification,  shall,  in  the 
judgment  of  the  revising  barrister,  be  insuflBciently 
described  for  the  purpose  of  being  identified,  such  bar- 
rister shall  expunge  the  name."  It  does  not  appear 
from  the  case^  that  the  revising  barrister  had  any  doubt 
about  the  identity  of  the  voter*  If  we  were  to  give  way 
to  the  present  objection,  it  would  follow  as  a  corollary 
that  officers  in  the  army  or  navy,  or  any  other  person 
travelling  abroad  on  public  business,  might  be  disfran- 
chised. It  seems  to  me  that  the  direcdon  in  the  schedule 
means  that  the  place  of  abode  shall  be  inserted,  when 
the  party  has  a  place  of  abode,  but  it  never  could  have 
been  intended  that  a  man  travelling  abroad  should  be 
deprived  of  his  right  to  vote  because  he  has  no  fixed 
place  of  residence. 

CoLTMAK  J.  concurred. 

* 

Maule  J.     I  also  think  that  a  place  of  abode  need 
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not  be  inserted  when  the  party  has  no  place  of  abode.  1845. 
Upon  the  same  ground,  it  would  be  unnecessary, 
although  the  form  in  the  schedule  requires  that  the 
Christian  name  of  the  party  should  be  stated,  to  set  out 
a  Christian  name,  if  the  voter  did  not  happen  to  be  a 
Christian* 

Erle  J.  The  statute  requires  the  Christian  name 
and  surname  of  each  voter  to  be  inserted,  in  order  to 
identify  him ;  and  also  the  place  of  his  abode,  because 
that  is  the  locality  in  which  he  is  likely  to  be  met  with* 
If  a  party  has  a  place  of  abode,  it  should  be  stated,  but 
if  not,  then  he  should  give  as  good  a  description  as  he 
can  of  the  region  in  which  he  may  be  found. 

Phipsan  applied  for  costs,  upon  the  ground  that  one 
side  only  had  been  heard  (a) ;  but  the  Court  did  not 
entertain  tb6  application. 

Decision  affirmed,  without  costs. 

(a)  See  AUen  ▼.  Bouse,  antd,  p.  255. 


829 
1845. 


MICHABLMAfi  TERM, 


November  sa    HiTCHiNS,  Appellant,  and  Bbowk,  Bespondent. 

A  party  whose     A  T  a  Couit  held  before  Graham  JViUmore^  Esq.,  the 

qualification         X\, 

to  Tote  for  a  revising  barrister  for  the  city  of  Lincoln,  William 

founded  on  the    VptoH  appeared  to  have  given  due  notice  of  his  claim  to 
t^housaln     have  his  name  inserted  in  the  list  of  persons  entitled  to 

immediate  nio- 
cesMOOt  de- 
scribed in  his 
notice  of  claim, 
under  the  third 
column,  the 
nature  of  hit 
qualification  aa 
*«  house,** 
pointing  out  in 
the  fourth 
column  the 
aituation  of  the 
two  houses  in 


Lincoln,  and  that  the  particulars  of  my  qualification  and 
place  of  abode  are  stated  in  the  columns  below. 

*«  Dated  the  2Sd  day  of  August  1 845." 


vote  in  respect  of  property  occupied  within  the  parish  of 

St.  Peter-at-Arches. 

The  notice  of  claim  was  as  follows :  — 

**  To  the  overseers  of  the  parish  of  St,  Peter'Ot^Arches 

in  the  city  of  Lincoln, 

**I  hereby  give  you  notice  that  I  claim  to  have  my 

name  inserted  in  the  list  made  by  you  of  persons  en* 
qu^onTjJ^  titled  to  vote  in  the  election  of  members  for  the  city  of 

that  such  de- 
scription of  his 
qualification 
was  sufficient^ 
under  stat. 
6  Vict,  c,  18* 
s.15.,  Schedule 
(B)Form 
No.  6 ;  as  the 
third  column 
was  intended 
to  point  out 
the  general 
nature  of  the 
qualification, 
and  the  fourth 
to  give  a  more 
particular  de* 
acription  of  it. 

MeUtlfOf 
per  CoHmanJ., 
that  at  all 
erents  the  re- 
vising barrister 
was  empow- 
ered, under 
atat  6  Fid. 
c.  18.  «;40.,  to 
afnend  the  de- 
scription in  the 


Street.  Lane,  or  other 

1 

Plaee  in  the  Pariah 

Chriitiaa  Name  and 

or  Townthip  wherw 

Sttnume    of     the 
CUimaut   at    ftiU 

Place  of  Aboda 

Natnre  of  Quail- 
flcatlon. 

tfaeProportj  U  itta- 
Ate,  ana  Number  of 

laogtb. 

the  Hooae  (If  any} 
where  the  Rlchtd*. 

pendsoo  Pniperty. 

William  Upton. 

Made     Lane, 

House. 

No.    5^     Muck 

Saint  Peter- 

Lane»  Saint  Pe. 

at  -  Arches, 

ter- at- Arches, 

Lincoln. 

Lincoln,     and 
previously     ia 
the  occupation 
of  a  house  No. 
SI,  Saint  Muj 
Street    m    the 

• 

parish  of  Saint 
Mary.le-Wig. 

ibrd,  linroln. 

(Signed)  *«  fFiUiam  Upton.'' 


third  column,  by  inserting  therein  '*  houses  occupied  in  immediate  lucoeasion." 

When  the  revising  barrister  has  found,  in  a  consolidated  appeal,  that  all  the  casta  depend 
upon  the  same  point  of  law,  the  court  will  not  remit  the  case  to  him,  in  order  that  he  may 
state  the  qualifications  of  the  parties  whose  appeals  are  consolidated  with  the  principal  case. 


IX.  VICTORIA. 

He  pron^d  that  he  had  oocnpied  the  two  booses  de* 
scribed  in  the  fourth  column  of  his  claim  in  immediate 
sucoessioni  and  had  done  all  other  things  required  bj 
law  to  encide  htm  to  have  bis  name  inserted*  The 
insertion  of  his  name  was  duly  objected  to  by  James 
HitchhUi  a  registered  voter  for  th&  said  city^  on  the 
grovnd  that  the  nature  of  his  qualification  was  insuf- 
ficiently described  for  the  purpose  of  being  identified. 

On  behalf  of  William  Upton  it  was  argued,  first,  that 
the  description  was  sufficient;  secondly,  that  if  not,  the 
barrister  had  power  to  correct  the  same.  The  revising 
barrister  decided  that  the  nature  of  the  qualification  was 
not  insufficiently  described  for  the  purpose  of  being 
identified,  but  at  Upttnfs  request,  he  altered  the  state- 
ment, as  follows :  --* 


Chrlttian  Name 
aDdS«nuane. 

Flace  or  Abode. 

Natara  of 
QuaUflcation. 

Name  of  Streot,  Ac. 
wbera  situate. 

Wfllisin  UptOD. 

Mack       Luie, 
Su    Peter-at- 
Arcliety  IJn« 
coin. 

HouMs  occtipM 

31,   St     Mary 
Street,       Sl 
Mary-le-Wig-' 
ford,  and  5]^ 
Muck  Lane, 
4k.  Pefeer.4t» 
Arehes. 

and  iaserted  bis  name  with  such  alterations  in  the  list. 

The  case  also  stated  that  the  validity  of  the  claims  of 
Mm  Wihtm  and  sine  other  patties  depended  upon  the 
same  point  as  that  which  occurred  in  the  case  of  ffiBiam 
Vptmif  and  that  the  appeals  from  the  decisions  of  the 
barrister  in  these  cases  depended  upon  die  decision  in 
the  case  of  WiUiam  UpUm^  and  ought  to  be  oonsoli- 
dated« 
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Hscima 
Baowv. 


Manning  Serjt.,  for  the  appellant,  on  a  former  day 
[November  17)}  moved  for  a  rule  to  shew  cause  why  the 


Bftowir* 
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1845.       case  should  not  be  remitted  to  the  revising  barrister^ 
Hj^gj^g      upon  the  ground  that  he  had  neglected  to  state  the  par- 
ticulars of  the  qualifications  of  the  ten  other  persons 
whose  cases  had  been  consolidated  with  that  of  Uptaru 

TiNDAL  C.  J.  The  barrister  has  found  that  the  con-* 
solidated  appeals  depend  upon  the  same  point  of  law  as 
that  raised  in  UptorCs  case.  We  cannot,  therefore*  in*, 
terfere*  If  there  were  not  enough  stated  to  enable  us 
to  give  judgment  in  law,  it  would  be  a  different  matter. 

Rule  refused,  (a) 

Manning  Serjt.  now  argued  the  case  for  the  appel- 
lant. The  objection  here  b  that  the  word  **  house*'  in  the 
third  column  was  an  insufiicient  description  of  the  nature 
of  Upton's  qualification,  and  consequently  that  the  bar- 
rister had  no  power  to  correct  the  description  under  the 
provisions  of  the  fortieth  section  of  the  Registration  Act. 
That  section  enacts,  that  *'  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any  other 
qualification  than  that  which  is  described  in  the  list  of 
voters  or  claim,  as  the  case  may  be,  nor  shall  the  bar^ 
rister  be  at  liberty  to  change  the  description  of  the  quali" 
Jication  as  it  appears  in  the  listy  except  for  the  purpose 
of  more  clearly  and  accurately  defining  the  same.**  Th6. 
point  has,  in  fact^  been  already  decided  by  the  Court  in 
Bartlett  v.  Gibbs.  {b)    There  it  was  held  that  where  a 
party  founds  his  qualification  upon  the  occupation  of 
different  premises  in  immediate  succession,  an  omission 
in  the  list  of  any  of  such  premises  amounts  to  a  mis« 
description  of  his  qualification,  which  the  revising  bar* 

(aj  See  UiiUon  ▼.  The  Towi'derk  of  frenloekt  ante,  p.  123* 
(&)  Antd,  p.  73. 


V. 

Baowk* 


IX.  VICTORIA.  SSI 

lister  has  no  power  to  amend  under  stat  6  VicL  c.  18*  1845. 
s.  40.  {Tindal  G  J.  That  case  is  not  in  all  respects  hwchui* 
the  same  as  the  present*  The  successive  occupation  of 
the  premises  appears  here  in  the  fourth  column,  while 
in  Bartlett  v.  Gibbs  it  did  not  appear  any  where.]  It  is 
submitted  that  this  distinction  does  not  affect  the  merits 
of  the  question*  A  party  -examining  a  long  list  of 
voters,  for  the  purpose  of  ascertaining  whether  any 
names  have  been  improperly  inserted  in  that  list,  ought 
not  to  be  required  to  look  further  than  the  column 
headed  *'  Nature  of  qualification.^'  He  is  not  bound  to 
look  to  the  fourth  column  to  see  where  the  property  is 
-sitaate*  {Erie  J*  How  can  a  person,  seeing  the  word 
** house"  in  the  third  column,  tell  whether  a  false  de- 
scription of  the  qualification  has  been  inserted,  without 
Jooking  at  the  fourth  Column  to  see  the  local  situation 
of  the  property  7\  He  might  be  persondly  acquainted 
with  the  claimant,  and  therefore  might  be  able  to  detect 
the  mis*-statement  at  once.  If  any  omission,  therefore, 
or  mis-statement  appear  in  the  third  column^  the  de- 
scription of  the  local  situation  of  the  property  in  the 
fourth  column  will  not  cure  the  defect* 

Clarke  Serjt,  contra^  was  not  called  upon* 

Tindal  C;  J*  It  appears  to  me  that  the  description 
was  proper  as  it  originally  stood,  and  that  it  complies 
with  all  the  requisitions  of  the  act*  The  question  de- 
pends upon  the  construction  to  be  put  upon  the  fifteenth 
section  of  the  stat.  6  Fid.  €•  18*,  and  also  upon  the 
•form»  No,  6,  set  out  in  Schedule  (B)  referred  to  by 
that  section*  The  clause  provides  that  every  person 
omitted  from  the  borough  lists  shall  give  notice  of  his 
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1845.        claim  to  be  inserted  therein  according  to  the  form 
u  Now  6,  Schedule  (B),  or  to  the  like  efiisct     Now,  when 

▼•  we  look  at  that  form,  it  appears  to  me  to  be  quite  dear 

that  the  third  column  was  intended  to  point  out  the 
general  nature  of  the  qualification^  and  the  fourth  to  give 
a  more  particular  description  of  it.  That  appears  from 
the  heading  of  the  fourth  column,  **  Street,  lane,  or  other 
place  in  the  parish  [or  township]  where  the  property  is 
situate,  and  number  of  the  house  (if  any)/'  adding  in 
italics  [when  the  right  depends  on  properiy];'^  the  latter 
words  evidently  calling  attention  to  the  nature  of  the 
qualification,  namely,  to  the  claim  of  the  party  to  vote 
in  lespect  of  property,  and  indicating  that  there  is  an« 
other  list,  which  the  overseers  are  bound  to  make  out 
when  parties  do  not  claim  a  right  to  vote  in  respect  of 
property,  but  in  respect  of  rights  reserved  by  stat. 
2  fV.  4*.  e.  45.  &  Sd.  In  this  case  I  consider  that  (he 
requirements  of  the  tfiird  column  were  satisfied  by 
stating  a  <*  bouse''  qualification.  The  nature  of  the 
qualification  is  sufficiently  described  by  the  word 
^  house.''  One  cannot  suppose  tliat  the  third  column 
is  required  to  be  so  precise  as  the  fourth,  for,  if  so, 
where  would  be  the  use  of  the  fourth  column  at  all  ? 
As  to  Bartleit  v.  Gibb$.(a)f  it  seems  to  me  tiiat  the 
diflPerence  between  that  case  and  the  present  was  not 
sufficiently  adverted  to  in  the  argumenL  Bartlett  v. 
Gibbs  (a)  turned  upon  the  requisites  of  the  fourth,  and 
not  upon  the  third  column.  The  qualification  of  the 
voter  in  that  case  depended  upon  the  successive  occu-* 
patioQ  of  two  bouses,  one  in  West  Street^  the  other  in 
East  Streets  The  bouse  in  East  Street  only  was  men* 
tioned  in  the  fourth  column,  and  accordingly  it  was 

(a)  AnU,  p.  73. 
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held  that  the  fourth  oolumo  did  not  properly  describe       .1845. 
-or  identify  the  premises  forming  the  voter^s  qoalifica-      HiTcmws"" 
tioD.    It  seems  to  me,  thereforev  that  that  case  was       „  ^* 
rightly  decided,   and   that  we  shall  decide   this   case 
rightly  also  by  holding  that  there  has  been  n  sufficient 
compliance  with  the  iatentioDs  of  the  act  of  parliament. 
One  must  suppose^  as  we  are  bound  in  charity  to  sup- 
pose, that  the  objector  was  a  man  of  ordinary  intellect, 
capable  of  walking  about  without  assistance,  and,  there- 
fore, it  may  fairly  be  inferred  that  he  obtained  from  the 
notice  of  claim  sufficient  information  as  to  the  nature  of 
the  premises,  upon  which  the  claimant  founded  bis 
qualification* 

• 
CoLTMAM  J*    I  quite  agree'  with  the  Lord  Chief 

Jasttce*  In  Bartktt  t.  Qibb${a)  the  qualification 
was  two  houses  occupied  in  succession,  and  the  voter 
was  i«gisCered  in  respect  of  one  house,  and  one  house 
only.  That  was  evidently  an  insufficient  description. 
As  the  daim  originally  stood  in  this  case,  I  think  it 
sufficiently  answered  the  purpose  for  which  it  was 
sent  in,  but,  at  all  events,  the  barrister  was  authorized 
by  the  fortieth  section  of  the  stat.  6  VicL  c.  18.  to 
make  the  alteration  which  he  did.  This  appears  to  me 
to  be  precisely  the  sort  of  case  contemplated  by  that 
section,  which  in  express  terms  empowers  the  barrister 
to  change  the  description  of  the  qualification  as  it  ap- 
pears in  the  list,  when  the  alteration  is  made  '*  for  the 
purpose  of  more  clearly  and  accurately  defining  the 
same,'' 

Mavle  J.     I  have   not  heard  the  whole  of  the 

(a)  Anti^p.  7S« 
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184-5.  argument,  but  from  what  I  have  heard,  I  see  no  reason 
to  doubt  the  conclusion  to  which  the  Lord  Chief  Jus- 
tice and  my  brother  Coltman  have  come* 


HiTCHIHS 
T. 

Brown. 


Erle  J.  It  appears  to  me  that  the  nature  or  genus 
of  the  qualification  was  all  that  the  statute  intended 
should  be  stated  under  the  third  column,  and  the  party 
requiring  more  precise  information  should  look  into 
the  fourth  column  for  the  description  of  the  qualifica* 
tion,  the  nature  of  which  has  already  appeared  in  the 
third*  I  am,  therefore,  of  opinion  that  the  objection 
in  this  case  cannot  be  sustained,  as  the  statement  in  the 
third  column  **  house  "  seems  to  me  to  be  sufficient*  In 
Bartlett  v.  Gibbs  (a),  the  name  of  the  party  appeared 
in  the  list  of  voters  as  entitled  to  vote  ia  respect  of  the 
occupation  of  a  house  in  East  Street^  but  in  .&ct  he 
did  not  rely  on  the  occupation  of  the  house  in  EaU 
Street  only,  but  also  upon  the  occupation  of  a  house  in 
1V^  Street*  To  have  inserted  the  house  in  West  Street 
also  would  have  been  a  change  in  the  description  of 
his  qualification  as  stated  in  the  list,  which  the  revising 
barrister  is  not  at  liberty  to  make* 

Decision  affirmed,  with  costs. 

(a)  Ante,  p.  7S. 
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Newton,  Appellant,  and  The  Overseers  of        sovemUr  2a 

MoBBEKLET,  Respondents. 

Newton,  Appellant,  and  the  Overseers  of 

Cbowlet,  Respondents. 

WHEN  these  appeals  from  the  decision  of  the  re-  ^  waiver  by 
,  ,  ,  ^  respondent 

visiniir  barrister  for  North  Cheshire  were  called  on  of  notice  of  the 

eppeliAnt  s 

in  their  turn  on  the  17th  November^  the  respondents  did  intention  to 

not  appear.     The  appellant  not  being  prepared  with  an  appeal,  pur- 

affidavit  of  his  having  given  the  respondents  ten  days*  6^!e.^!^ 

notice  of  his  intention  to  prosecute*  the  appeal,  pur-  Jiif^"^*|^'J^ 

soant  to  Stat  6  Vict.  r.  18.  5.64.,  the  Court  allowed  the  neceuity  of 

proving  such 

the  cases  to  stand  over,  in  order  that  the  appellant  notice  to  have 
might  have  an  opportunity  of  producing  an  affidavit  of  before  the 

•         f  appeal  can  be 

service  of  such  notice.  heard. 

Cockbum  now  applied  for  leave  to  proceed  with  the 
appeals,  notwithstanding  such  notice  had  not  b<een  given* 
He  moved  upon  an  affidavit  of  the  managing  clerk  of 
tbe  hondon  agent  to  the  appellant's  attorney,  stating 
that  on  the  3d  of  Naoember  the  agent  was  instructed  to 
enter  the  appeals,  and  was  at  the  same  time  informed  by 
bis  country  correspondent  that  the  attorney  for  the  re- 
spondents had  consented  to  waive  notice  of  the  appellant'3 
intention  to  prosecute  them.  Qn  the  17th  Novcnfber 
the  agent  wrote  to  the  appellant's  attorney,  stating  that 
no  counsel  had.  appeared  for  the  respondents  when  the 
appeals  were  called  on  by  the  Master,  and  in  reply,  re* 
ceived  a  letter  from  his  correspondent,  dated  Naoember 
19ih,  in  which  the  attorney  for  the  appellant  mentioned 

•VOL.  I.  B  B 
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1646.        that  he  bad  written  to  the  attorney  for  the  respondents, 

~  *  expressing  at  the  same  time  his  surprise  that  no  counsel 

^'  had  been  instructed  to  appear,  as  it  had  been  fully 

7116  Ovenecni 

of  MoniRLxr.   understood  between  them  that  counsel  would  appear  on 

NxwvoH       the  respondents'  behalf.      The  learned  counsel  sub- 

Tbe  OTeneen  mitted,  that  as  the  respondents  had  consented  to  waive 

ofCaowLST.       ,  .  ,       ^  .1  lit 

the  notice,  the  Court  might  now  proceed  to  hear  the 
appeal. 

TiNOAL  C.  J.  The  question  is,  whether  we  are  not 
bound  by  the  stringent  words  of  this  act  of  parliament. 
The  sixty-fourth  section  enacts,  that  **  no  appeal  shall 
be  heard  by  the  Court  in  any  case  where  the  respond- 
ent shall  not  appear,  unless  the  appellant  shall  prove 
that  due  notice  of  his  intention  to  prosecute  such  appeal 
was  given  or  sent  to  the  smd  respondent  ten  days  at 
least  before  the  day  appointed  for  the  bearing  of  such 
appeal/'  It  seems  to  me,  therefore,  that  we  have  no 
power  to  dispense  with  an  affidavit  of  such  notice 
having  been  given,  although  the  respondents  have 
waived  it  Still,  as  the  proviso  which  follows  these 
words  in  the  section  enables  the  Court  to  postpone  the 
hearing  of  the  appeal,  *^  if  it  shall  appear  to  them  that 
there  has  not  been  reasonable  time  to  give  or  send  such 
notice ; "  and  as  it  appears  that  the  appellant  has  been 
lulled  into  security  by  the  conduct  of  the  respondents, 
I  think  the  appeals  may,  under  the  circumstances,  stand 
over  till  the  next  term.  That  delay  will  give  the  ap- 
pellant ample  time  to  serve  the  respondents  with  notice 
of  his  intention  to  prosecute  the  appeals. 

Appeals  to  stand  over  accordingly. 
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AsHMOBE,  Appellant,  and  Lees,  Respondent.       November  2a 

A  T  a  Court  held  before  G^otse  Hayes^  Esq.,  the  bar-  I«  I68O  the 

IX  ^  .  Duke  of 

lister  appointed  to  revise  the  lists  of  voters  for  the  Norfolk  con- 
Moithern  Division  of  the  county  of  Notlingham^  a  con-  and  tenements, 
solidated  appeal  was  reserved  for  the  opinion  of  this  fn  y^kshhe 
Coart  upon  the  following  case :  -  5?X^° 

James  Ashmore  was  an  inmiite  of  the  Shrewsbury  Has*  <Aiw,  to  tnis- 

"^  tees,  for  main- 

fUalj  Sieffieldj  in  the  countv  of  York,  and  claimed  to  be  taining  shrewM^ 

"      ^  bury  Hospital, 

a  voter  for  the  Northern  Division  of  Nottinghamshire^  Sh^fieid,  and 

payinff  the  in- 

•8  being  entitled,  as  such  inmate,  to  an  equitable  life  mates  accord- 
estate  or  interest  in  lands  and  corn  rents  in  lieu  of  tithes  institutions. 
arising  from  lands  in  the  parish  of  Harworth  and  the  Jons  m^ned 
aiQoinmg  township  of  StymgK  S^sh^W  h^* 

The  Shrembury  Hospital  was  Ibunded  in  pursuance  ^^,  governor 

.  •  and  twenty 

of  the  will  of  Gilbert^  Earl  of  Shrewsbury^  by  Henry^  p«>f  persons  in 

^       ^  *^     the  hospital; 

Duke  of  Norfolk  J  in  or  about  the  year  167S,  when  he  that  the  rents 
erected  the  hospital  at  Sheffield^  and  made  certain  8ta«  unds,  &c. 
totes  and  constitutioni  for  its  government. .  And  in  the  Into  the  trea^ 

suryofthe 
hospital ;  that  each  inmate  should  receive  out  of  the  monies  so  paid  in,  2j.  S<L  a  week,  and 
an  allowaaca  of  >coals  and  clothing  \  and  tfiat  whenever  the  monies  in  the  treasury  ex- 
eceded  lOOiL,  the  surplus  should  be  equally  distributed  among  the  pensioners. 

By  a  lobseqaeBt  private  act  of  parliaaient,  it  was  enacted  that,  instead  of  the  surplus 
revenues  being  thus  distributed,  additional  pensioners  should  be  chosen,  and  the  trustees 
wflBB  distc>pd  Iram  time  to  time  to  add  as  many  more  pensioners  as  the  revenues  of  the 
hospital  would  allow,  and  also  to  pay  to  the  pensioners,  according  to  the  circumstances  of 
the  oasc^  and  the  exigencies  of  the  times,  such  fixed  stipends  as  they  should  think  fit,  and 
alter  such  stipends  as  they  should  find  requisite,  so  that  the  stipends  ahould  at  no  time  be 
icdooed  below  S«.  6d.  a  week  in  money. 

The  present  munber  of  inmates  is  the  same  as  the  number  required  by  the  original  con* 
slitations  of  the  hospital.  The  revenues  of  the  hospital  arise  entirely  fVom  real  property, 
and  the  trustees  have  no  beneficial  interest  in  any  part  of  iL  Each  inmate  receives  a  fixed 
stipend  of  1  Of.  a  week.  Heldy  that  as  the  trustees  might  at  any  time  increase  the  number  of 
pensaooOTs,  and  reduce  the  sum  paid  to  the  present  inmates  to  S<.  6d  a  week,  the  inmates 
had  no  equitable  estate  in  NoUingkanuhire  of  a  sufiScient  value  to  confer  the  franchise. 

iiniiMe,  per  £r!e  J.,  that  the  inmates  had  no  equitable  estate  Sn  land,  but  only  an  interett 
in  a  sum  of  money. 

Sembitf  that  tha  interest  of  the  inmates  in  the  rents  reoeivad  fram  the  estates  in  the  two 
ctBoaties  was  apportioiiablc. 
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1845.        year  1680,  by  indenture,  the  said  Duke,  in  pursuance 

AsHMOM  ®f  ^^^  ^"^  ®f  ^^®  **'d  ^^^^  of  Shrewsbury^  conveyed 
j^^j^  certain  lands  and  tenements  to  trustees  for  the  purpose 
of  maintaining  the  hospital  and  paying  the  inmates  and 
pensioners  according  to  the  said  constitutions.  The 
hospital  has  been  further  regulated  by  certain  private 
acts  of  parliament  respectively  passed  in  the  eleventh 
year  of  the  reign  of  King  George  L,  the  tenth  year  of 
the  reign  of  King  George  III.,  and  in  the  fourth  year  of 
the  reign  of  King  George  IV.,  confirming  the  found* 
atioii  of  the  said  hospital  and  the  constitutions  thereof, 
subject  to  certain  changes  and  modifications  duly  intro- 
duced by  and  in  pursuance  of  the  said  statutes. 

There  are  now  twenty  male  inmates  of  the  said  hos- 
pital, of  whom  the  said  James  Ashmore  is  one,  and  as 
such  inmates  they  occupy  and  enjoy  certain  rooms  and 
premises  at  Sheffieldj  in  the  county  of  York  ;  but  they 
are  not  in  the  occupation  of  any  property  in  the  county 
of  Nottingham. 

By  the  said  constitutions  it  is  (amongst  other  things) 
ordained  that  in  the  said  hospital  there  shall  be  for  ever 
one  governor  and  twenty  poor  persons,  who  shall  give 
themselves  to  the  service  of  God,  and  to  pray  for  the 
prosperity  of  the  noble  family  of  the  founder  and  his 
posterity.  And  that  the  said  governor  and  every  of 
them  should  enjoy  such  chambers,  rooms,  and  accom- 
modations from  time  to'  time  for  their  livesj  together 
with  such  stipend  and  all  other  allowances  as  are  there- 
inafter to  every  of  them  limited  and  appointed,  every 
one  of  them  well  and  honestly  behaving  himself  accord- 
ing to  the  said  statutes  and  constitutions. 

It  is  also  provided  by  the  said  constitutions  that  the 
said  Duke  of  Norfolk  and  his  heirs  should  from  time  to 
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time  nomiaate  the  governor  and  certain  persons  who  1845. 
were  to  be  assistants  to  the  governor  in  the  disposal  of  ashmorb 
the  revenues  of  the  said  hospital,  and  they  were  to  re- 
ceive the  rents  from  the  collector  and  lay  them  up  in  the 
treasury  of  the  hospital,  and  one  or  more  of  them  were 
to  meet  monthly  with  the  governor  in  the  hall,  and 
pay  the  said  inmates  their  allowances  (as  thereinafter 
limited  and  appointed)  out  of  the  monies  in  the  treasure 
house ;  that  is  to  say,  25.  6(L  a  week  for  each  inmate 
(which  sum  has  since  been  considerably  increased  under 
the  powers  given  by  the  said  acts  of  parliament),  and  also 
to  every  one  in  due  season  two  wain  loads  of  pit  coals 
for  one  whole  yeaPs  firing.  And  the  assistants  ap- 
pointed were  also  from  time  to  time  to  advise  and  assist 
the  governor  in  buying  the  said  clothing  in  such  manner 
as  thereafter  directed ;  that  is  to  say,  to  every  man  a 
purple  gown  in  seven  years  for  festival  daysj  and  a  blue 
one  every  two  years  to  be  clothed  withal. 

It  was  also  further  provided  by  the  said  constitutions 
that  a  register  should  be  kept  of  all  the  members  of  the 
hospital  after  their  regular  election.  And  that  the  poor 
men  should  be  widowers  or  bachelors  and  threescore 
years  of  age  or  upwards,  unless  any  of  them  should  be 
particularly  dispensed  with  by  the  said  Duke  or  his 
heirs.  And  that  for  electing  them,  the  governor  and 
three  assistants,  or  the  major  part,  should,  on  the  death 
or  removal  of  every  poor  person,  present  the  names  of 
two  persons  for  every  void  place  to  the  said  Duke  or 
his  heirs,  to  the  end  that  the  said  Duke  or  his  heirs 
might  elect  one  or  more  to  the  vacant  place  or  places. 
And  that  if  the  Duke  or  his  heirs  should  neglect  to 
choose  within  six  weeks,  the  governor  and  assistants, 
or  the  majority,  were  then  to  fill  up  the  vacancy  or 
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1 845*        vacancies,  provided  that  the  said  founder  or  his  heirs 
AsMMou      might,  if  he  or  they  thought  fit,  make  choice  of  a  poor 
j^^         person  qualified  according  to  the  statutes  without  anj 
certificate  from  the  governor  and  assistants. 

It  was  further  provided  by  the  said  constitutions 
that  the  persons  to  be  elected  should  be  chosen  firom 
Sheffield,  if  fit  persons  were  to  be  found  therein,  the 
poor  tenants  of  the  founder  and  his  heirs  to  have  the 
preference ;  and  if  proper  persons  could  not  be  found 
ixi  Sheffield,  the  said  Duke  or  his  heirs  might  choose 
any  person  qualified  according  to  the  statutes  in  any 
place  where  the  Duke  or  his  heirs  had  lands  descended 
to  him  from  the  Said  Gilbert j  Earl  o(  Shrewsbury. 

The  persons  to  be  elected  were  to  be  poor  indigeni 
people  well  esteemed  of  for  Godly  life  and  convefsatioo^ 
and  of  good  condition,  and  peaceable  and  quiet  amongst 
their  neighbours,  and  such  as  by  persons  of  honest 
repute  should  be  judged  fit  objects  of  the  charity;  bul 
if  it  should  so  happen  by  misinformation  or  mistake 
that  any  person  should  be  elected  wanting  such  qualifi* 
cations  as  are  in  the  statutes  required,  or  should  after* 
wards  marry,  or  in  anywise  misbehave  themselves,  con- 
trary to  the  said  rules  and  constitutions^  that  then  every 
such  poor  person  should  be  removed  and  expelled  by 
the  governor  and  assistants  for  the  time  beings  or  the 
major  part,  and  another  chosen  in  his  place* 

It  was  further  provided  by  the  said  consUtutioiis  that 
the  said  poor  persons  were  to  employ  themselves  in 
some  work  and  labour  according  to  their  abilities.  Tbsit 
no  one  was  to  lodge  with  any  of  the  said  poor  persons, 
or  be  admitted  to  inhabit  in  their  rooms  without  license 
as  therein  mentioned,  and  that  none  of  the  said  poor 
persons  should  lodge  abroad,  wander,  or  beg  alms, 
upon  pain  of  expulsion. 
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It  was  also  ordained  thai  the  gowns  belonging  to  the        1845. 
poor  persons  should  on  their  deaths  go  to  their  sue-      Amuoti^ 
oessors ;  and  that  in  the  year  when  they  had  no  gowns 
two  shirts  should  be  provided  for  the  men. 

It  was  also  provided  that  if  tlie  said  poor  persons 
should  profanely  curse  or  swear,  or  frequent  taverns  or 
alehouses,  or  remain  there  above  an  hour  in  a  day,  or 
be  drunk,  or  ai^  otherwise  misbehave  themselves^  that 
the  governor  and  assistants  might  for  a  first,  second, 
and  third  offence  impose  certain  specified  fines,  to  be 
stopped  out  of  their  weekly  allowances ;  and  that  if  the 
said  offender  should  be  incorrigible,  and  should  not 
reform  his  life,  then  the  offender  should  be  expelled ; 
provided  that  the  governor  and  assistants,  and  the  Duke 
or  bis**  heirs,  might  afterwards  at  their  pleasure^  by 
writing,  restore  the  person  so  expelled. 

It  was  also  ordained  that  what  monies  should  at  the 
end  of  any  year  remain  over  the  necessary  disburse- 
ments thereby  authorized  should  be  put  into  the 
common  treasury;  and  whenever  it  should  be  found 
that  there  remained  in  the  treasury  (all  necessary 
charges  being  defrayed)  above  lOOJL,  that  then  all  such 
sarplus  money  exceeding  lOOL  should  be  equally  dis* 
tribnted  amoi^t  the  poor  persons  according  to  the 
proportion  of  their  allowance. 

Certain  other  particular  regulations  were  made  by 
the  said  constitutions ;  hut  they  are  not  material  to  the 
present  case.  No  power  of  expnlsibo  was  ^ven  except 
those  which  are  above  set  ouL 

It  was  further  ordained  that  the  said  Duke,  any  thing 
therein  contained  to  the  contrary  notwithstanding,  did 
reserve  power  to  himsdf  and  hb  heirs  for  ever  to  alter, 
dispense  with,  or  repeal  athis  or  their  wills  or  pleasures 
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)  S45.        any  of  the  said  statutes,  constitutions,  and  ordinances, 

AraMouc      ^^^  ^^  ^^^  ^"^^  ^^^  ^^^  ^^^^  ^^^  ^  ^™^  ^  '^^  ^^ 
^'  they  in  their  wisdom  should  think  fit  for  the  better 

government  of  the  said  hospital,  provided  always  that 
neither  the  said  Duke  nor  his  heirs  should  divert  or 
diminish  any  part  of  the  200JL  clear  yearly  revenue 
which  was  the  minimum  amount  originally  appointed 
by  the  will  of  the  said  Earl  oiSkremAury  for  the  main- 
tenance of  the  said  hospital  when  he  directed  the  same 
to  be  founded. 

The  hospital  as  it  now  exists  is  governed  by  the  said 
constitutions  as  modified  by  the  said  private  acts  of 
parliament.  The  material  enactments  of  the  said  acts 
of  parliament  with  reference  to  the  present  case  are^ 
that,  instead  of  having  the  surplus  revenues  distributed 
amongst  the  original  number  of  pensioners,  additional 
pensioners  were  directed  to  be  chosen,  and  the  trustees, 
under  the  direction  of  the  Duke,  were  empowered  and 
directed  from  time  to  time  to  add  as  many  more  pen* 
sioners  as  the  revenues  of  the  hospital  would  allow 
(leaving  a  sufficient  surplus  for  repairs  and  incidental 
expenses).  And  the  trustees  were,  under  the  directions 
of  the  Duke,  to  pay  to  the  pensioners  such  fixed  sti* 
pends  as  they  should  think  fit  (having  regard  to  the 
revenues  of  the  hospital),  and  to  lessen,  increase,  vary, 
change,  and  alter  such  weekly  stipends  as  they  should 
find  requisite,  so  that  the  stipends  should  at  no  time  be 
reduced  below  Ss.  Sd,  a  week. 

The  hospital  was  never  incorporated,  and  the  estates 
from  which  its  revenues  arise  have  always  been  and  are 
now  vested  in  trustees,  to  hold  the  said  estates  in  trust 
to  apply  the  revenues  for  the  purpose  of  keeping  the 
hospital  in  repair,  and  paying  the  pensioners  their  stH 
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pends  and  allowances  of  coals  and  clothing,  and  also  1845* 
paying  the  governor's  salary  and  other  incidental  ex-  asmmom 
penses  of  the  establbhrnent,  according  to  the  constitu- 
tions as  modified  by  the  acts  of  parliament.  The 
trustees  have  no  beneficial  interest  in  any  part  of  the 
property.  Upon  a  trustee  dying,  the  Duke  of  Norfolk 
and  bis  heirs,  or,  on  his  de&ult,  the  surviving  trustees, 
nominate  a  new  trustee. 

llie  revenues  of  the  hospital  arise  entirely  from  real 
property,  which  is  partly  in  Yorlshirey  and  partly  in 
Noiiinghamshire.  The  Yorkshire  property  forms  nearly 
two  thirds  of  the  whole  in  value,  and  the  remaining 
property  is  in  or  arises  from  Harworth  and  Styrrup  as 
described  in  the  list.  Such  residue  consists  partly  of 
land  belonging  to  the  hospital  and  partly  of  corn  rents 
in  lieu  of  tithes  arising  from  land  belonj^ng  to  other 
parties.  The  revenues  from  the  difierent  estates  of  the 
hospital  form  one  general  fund,  out  of  which  the  ex- 
penses of  the  establishment  and  the  allowances  of  the 
pensioners  are  paid,  without  any  distinction  as  to  the 
Yorkshire  or  Nottinghamshire  property. 

According  to  the  ordinary  usage  of  the  hospital,  the 
pensioners,  when  chosen,  enjoy  the  benefit  of  the  insti* 
tuUon  as  long  as  they  live.  No  instance  of  dismissal  ap- 
pears to  have  been  known. 

James  Ashmore^  the  person  named  in  the  list,  was 
duly  appointed  an  inmate  of  the  said  hospital,  and  as 
such  inmate  he  receives  a  fixed  stipend  of  10s.  per  week, . 
and  also  the  allowance  of  coals  and  clothing  according 
to  the  constitutions,  but  neither  he  nor  any  pensioner- 
receives  any  thing  beyond  the  said  fixed  weekly  stipend 
and  allowance. 

If  this  weekly  sum  and  the  average  annual  value  of  his; 
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1845.  allowance  for  coals  and  clothing  are  to  be  added  to^ 
AsHMoas  ffcther,  and  are  lo  be  considered  as  arising  from  the  whole 
of  the  real  estates  of  the  hospital,  and  to  be  apportion- 
able  between  the  two  counties  of  YorkMre  and  NotHng" 
hamshire^  according  to  the  relative  values  of  the  estates 
'  in  each,  the  amount  of  the  proportion  to  be  so  considered 
as  arising  from  Nottinghamshire  would  be  of  sufficient 
value  to  entitle  him  to  be  placed  on  the  register,  pro- 
vided his  interest  were  in  other  respects  sufficient ;  but 
if  the  value  of  the  coals  and  clothing  is  not  to  be  taken 
into  account,  then  the  proportion  of  the  money  stipend 
alone  itould  be  insufficient  The  ori^nal  stipend  of 
25*  6(L  a  week,  and  the  subsequently  fixed  minimum  of 
Ss.  6d.  per  week  would  be  quite  insufficient  in  any  case; 
and,  if  the  land  and  corn  rents  in  Nottinghamshire  are 
not  to  be  added  together  in  estimating  the  total  value  of 
the  Nottinghamshire  property  as  described  in  the  list, 
the  value  would  in  no  case  be  sufficient* 

On  the  part  of  the  objector  it  was  contended, 

1st  That  James  Askmore  had  not  a  life  interest  in  the 
emoluments  he  enjoyed  by  virtue  of  hia  appointment  as 
an  in*pensioner  of  the  hospital. 

2d.  That  if  he  had  a  life  interest  in  such  emoluments, 
it  was  not  ^proved  that  he  had  any  legal  or  equitable 
estate  in  lands  or  tenements  in  the  coun^  of  Nottingham^ 
as  the  whole  real  estates  were  in  two  different  counties, 
and  James  Ashmore  was  not  entitled  to  require  payment 
of  his  stipend  or  allowances  or  any  part  of  them  out  of 
tl^e  Nottinghamshire  property  in  particular,  but  that  this 
was  a  matter  in  the  discretion  of  the  trustees. 

8d«  That  even  if  he  had  an  equitable  estate  in  the 
NottinghamsJiife  property,  yet  as  that  property  consisted 
partly  of  lands  and  partly  of  com  rent9  arising  from 


I^BXft 


IX  VICTORIA.    .  945 

lands  not  belonging  to  the  bospital,  these  two  difierent        1845. 
descriptions  of  property  could  not  be  joined  to  make  up       a   mobs 
the  requisite  value  for  the  franchise*  each  of  them  being         ,3*^ 
singly  insufficient  for  the  purpose. 

4th*  That  the  mere  right  to  receive,  as  an  inmate  of 
the  hoqpital,  the  said  weekly  stipend,  and  the  said  allow- 
ance  of  coals  and  clothing  (according  to  the  said  consti* 
tutions  and  acts  of  parliament)  did  not  constitute  a  suffi- 
cient equitable  estate  or  interest  in  the  real  property, 
out  of  the  rents  and  pro&ts  of  which  such  allowances 
were  made,  to  entitle  James  Ashmore  to  be  placed  cxi  the 
register;  and  that  at  all  events  the  value  of  the  aHow^- 
ances  for  coals  and  clothing  could  not  be  taken  into  ac- 
count to  make  up  the  requisite  value* 

The  revising  barrister  decided  in  favour  of  the  ob- 
jector upon  the  2d  and  4th  grounds,  and  expunged  the 
names  from  the  register,  subject  to  the  present  case. 

The  constitutions  and  several  acts  of  parliament  re* 
lating  to  the  hospital  were  to  be  read  or  referred  to  as  a 
part  of  the  case,  if  necessary. 

Mdhr  for  the  appellant.  The  case  does  not  find 
whether  Askmore  received  his  appointment  as  an  inmate 
of  the  hospital  before  or  after  the  passing  of  the  Reform 
Act,  but  the  case  for  the  appellant  may  be  argued  upon 
the  more  unfavourable  hypothesis,  that  the  appointmmtt 
was  made  after  that  period.  In  the  first  place,  then,  the 
voter  had  a  life  interest  in  the  emolument  which  he  en* 
joyed  by  virtue  of  his  appointment;  Simpson  v.  Wilkin* 
unu  (a)  [Maide  J.  There  is  no  appeal  to  us  on  that 
point,  as  the  question  has  not  been  reserved  by  the  re* 
vising  barrister  for  the  opinion  of  the  Court]    The 

(a)  Ant^,  p.  1S8. 
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1845.  objection  was  taken  before  him,  and  by  the  forty-second 
AsHMOKK  "  section  of  the  stat.  6  Vict.  c.  1 8.,  he  is  required  to  state 
in  writing  his  decision  upon  the  whole  case.  He  has 
given  no  opinion  upon  the  first  point*  \TindalQ*Ji 
He  seems  to  have  decided  the  first  and  third  objections 
in  your  favour.]  The  first  question,  then,  for  the  con- 
sideration of  the  Court  will  be,  whether  the  second  ob- 
jection taken  before  the  barrister  can  be  sustained*  It 
is  submitted  that  Ashmore  had  a  sufficient  equitable 
estate  in  lands  in  the  county  of  Nottingham  to  entitle 
him  to  vote  for  the  county.  The  revenues  of  the  hos- 
pital arise  entirely  from  real  property,  situate  partly  in 
Yorkshire  and  partly  in  Nottinghamshire^  and  the  case 
expressly  finds  that  if  the  rents  may  be  apportioned, 
the  proportion  arising  from  Nottinghamshire  would  be 
of  sufficient  value  to  confer  the  franchise  upon  the  in- 
mates, assuming  that. the  weekly  stipends  of  10^.,  and 
4he  average  annual  value  of  the  allowances  for  coals  and 
clothing  are  to  be  added  together.  It  is  apprehended 
that  the  rents  may  be  so  apportioned.  The  inmates  are 
paid  out  of  a  common  fund,  one  third  of  which  arises 
from  the  Nottinghamshire  property.  It  is  like  the  ap- 
portionment of  a  mortgage  on  an  estate  in  two  counties; 
Long  V.  Short  {a) ;  Elliott  on  Registration,  (b)  Then,  as 
to  the  fourth  objection.  It  was  contended  before  the 
revising  barrister  that  the  right  to  receive  the  weekly 
stipend  of  lOs.  and  the  allowance  of  coals  and  clothing, 
did  not  constitute  a  sufficient  equitable  estate  or  interest 
in  the  real  property  to  confer  a  vote,  and  that  at  all 
events  the  value  of  the  allowances  for  coals  and  clothing 
could  not  be  taken  into  account  to  make  up  the  requi^ 

(a)  1  Peere  fTms.  403.  S.  C.  3  Fern.  TSO. 
(6)  Sod  ed.  p.  S4. 
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site  valoe.    It  does  not  appear  from  the  case  upon  what        1 84/>. 
precise  ground  the  barrister  decided  in  favour  of  this      ashmorb 
objection,  but,  with  respect  to  the  latter  branch  of  it,  it 
seems  quite  immaterial  whether  the  iumates  receive 
money  or  money's  worth ;  whether  they  have  a  right  to 
hard  cash,  or  that  which  costs  money  to  buy,  and  will    , 
fetch  money  if  sold.     There  can  be  little  doubt,  how- 
ever, that  the  decision  of  the  revising  barrister  was 
based  upon  the  impression  that  the  trustees  of  the  hos- 
pital had  an  arbitrary  discretion  to  reduce  the  amount 
paid  to  the  inmates  of  the  hospital  to  the  sum  of  3s.  6d. 
a  week.     In  one  of  the  private  acts  of  parliament  (a)  by 
which  the  affairs  of  the  hospital  are  regulated,  it  is  re- 
cited that  in  the  year  1768,  a  great  storm  or  flood  hap- 
pened at  the  town  of  Sheffield^  whereby  a  considerable 
part  of  the  buildings  of  the  said  hospital  were  swept 
away  and  demolished,  and  the  statute  proceeds  to  enact 
that  the  trustees  shall,  according  to  the  circumstances 
of  the  case  and  the  exigencies  of  the  times,  pay  to  the 
pensioners  such  fixed  stipends  as  they  shall  think  fit 
(having  regard  to  the  revenues  of  the  hospital),  with 
fill!  power  and  authority  to  lessen  or  increase,  vary, 
change,  and  alter  such  weekly  stipends  as  they  should 
find  requisite,  so  that  the  stipends  should  at  no  time  be 
reduced  below  3s.  Sd.  a  week  in  money.     In  Davis  v. 
Waddington  (6),  there  was  no  limit  to  the  discretion  of 
the  trustees,  but  the  reference  made  in  thb  act  to  the 
casualties  which  had  occurred  in  the  history  of  the  hos- 
pital show  that  it  was   not  intended  to  confer  on  the 
trustees  a  power  which  they  could  arbitrarily  exercise. 
\Cdtnuin  J.     The  trustees  are  oblig^,  at  the  end  of  the 
year,  to  distribute  any  surplus  above  IQOL  among  the 

(a)  10  Geo.  3.  c.  IviiL  (6)  Antd,  p.  1£9. 
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18^5.       inmateSi]    That  is  an  additioDal  dreumstance  to  show 

AsHMOM      ^^  ^7  ^^^^  ^^^  ^^  unfettered  discretion.     They  are 
bound  to  distribote  tlie  money  according  to  the  circuni- 
stances  of  the  case,  the  exigencies  of  the  dmes,  and  the 
state  of  the  hospital  revenues.    It  is,  moreover,  foond 
by  the  case,  that  Askmore  receives  as  an  inmate  of  the 
hospital  a  fixed  stipend  of  105.  a  week,  and  it  must  be 
presumed,  that  he  will  continue  to  receive  that  sum 
during  his  life,  unless  there  shall  be  a  falling  off  in  tbe 
revenues  of  the  hospital,  or  some  extraordinary  casualty 
shall  occur.     He  has  a  life  estate,  therefore,  of  suffident 
value,  determinable  upon  a  certain  event;  aa  A.-  would 
have  a  life  estate,  if  an  estate  were  granted  to  him  till  he 
went  to  Westminster.    The  claimants,  therefore,  we(e  en- 
titled to  be  placed  on  the  register,  and,  consequently, 
the  decbion  of  the  revising  barrister  was  wrong. 

Byles  Serjt.  for  the  respondent.  The  fourth  objec- 
tion taken  before  the  revising  barrister  is  the  most 
material.  The  main  question  will  be,  whether  Askmore 
has  an  absolute  right  to  receive  more  than  Ss.  6iL  a  week, 
besides  the  allowance  of  coals  and  clothing.  It  is  sub- 
mitted that  any  further  sum  which  he  receives  is  nothing 
more  than  a  gratuity,  the  continuance  of  which  he  can- 
not enforce.  The  trustees  are  empowered  to  increase 
the  number  of  the  pensioners  to  any  amount  as  far  as 
the  revenues  of  the  hospital  will  permit.  There  is  also 
a  power  to  the  Duke  of  Norfolk  and  his  heirs  for  ever 
to  alter,  dispense  with,  or  repeal,  at  his  or  their  wills  or 
pleasures,  any  of  the  statutes,  constitutions,  and  ordi- 
nances by  which  the  hospital  is  regulated,  and  to  add 
new  ones  from  time  to  time,  provided  that  neither  the 
Duke  nor  his  htirs,  divert  or  diminish  any  part  of  the 
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800L,  the  miaimum  amouDt  originally  appointed  for  tbe       1845. 
maintenance  of  the  hospital.    Further,  tbe  trustees  are 
It  liberty,  under  the  direction  of  the  Duke,  to  pay  to  the 
pensioners  anch  fixed  stipends  as  they  shall  think  fit, 
and  to  lessen  or  increase,  vary,  change,  and  alter  sudi 
weekly  stipends  as  they  shall  find  requisite,  so  that  the 
stipends  be  not  reduced  below  the  sum  of  3s.  6d»    It 
cannot  be  said,  therefore,  that  the  inmates  have  any 
right  to  receive  more  than  that  sun^  because  the  trustees 
are  not  obl^d  to  pay  more.     Supposing,  however^  the 
Court  should  entertain  any  doubt  upon  that  question^ 
it  amy  be  necessary  to  advert  to  the  {x>int  raised  before 
the  barrister  with  respect  to  the  allowances  of  coals  and 
clothing.     It  is  quite  clear  that  the  value  of  the  gowns 
cannot  be  taken  into  the  account,  as  the  pensioners  have 
only  tbe  usufruct  of  them ;  and  the  value  of  the  coals 
alone  will  not  make  up  the  requisite  sum*     l^Maide  J. 
Tbe  revising  barrister  speaks  of  tbe  average  annual 
value  of  the  appellant's  allowance  ibr  coals  and  clothing; 
that^  I  suppose,  means  the  average  value  to  the  appellant 
himself.^     With  regard  to  the  apportionment  of  ibe 
rents,  it  is  conceded  that  the  argument  on  the  other  side 
cannot  be  satisfactorily  answered. 

MeUoTf  in  reply.  Tbe  point  on  which  the  case  is 
admitted  to  turn  relates  to  the  power  of  the  trustees 
to  reduce  the  stipends  to  3s.  6d.  a  week.  ^Erle  J.  I 
want  to  see  how  it  is  that  these  parties  have  an  equit- 
able estate  in  land.  Suppose  the  Duke  oiN^dk  had 
devised  all  his  estates  to  certam  persons,  in  trust  to  pay, 
inter  alia,  102.  a  year  for  life  to  each  of  his  servants, 
who  had  been  in  his  service  for  three  years;  I  appro* 
bend  that  these  servants  would  not  take  an  estate  in 
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1845.  landy  but  only  aii  interest  in  a  sum  of  money.]  It  is  sub- 
mitted that,  under  the  seventy*fourth  section  of  the  stat 
6  Vict,  c  18.,  they  would  be  entitled  to  vote  as  cestui 
que  trusts  in  actual  receipt  of  the  rents  and  profits. 
[3faii&  J.  referred  to  Simpsofi  v.  Wilkinson,  (a)]  In 
Baxter  v.  Newman  {b)^  when  the  trusts  of  a  partnership 
deed  declared  that  freehold  land,  bought  for  the  pur- 
poses of  the  partnership)  should  be  deemed  personal 
estate,  and  not  real  estate,  it  was  held  that  each 
partner  had  an  equitable  freehold  interest  in  the  pre- 
mises, corresponding  with  the  amount  of  his  shares. 
That  is  a  much  stronger  case  tlian  the  present.  [Erie  J. 
In  that  case  the  partners  bought  the  freehold  for  them- 
selves in  the  names  of  the  trustees  to  whom  it  was  con- 
veyed.] Where  there  is  a  devise  of  land  in  trust  to 
sell  it  and  divide  the  proceeds,  the  parties  claiming 
under  the  will  have  only  an  interest  in  the  money ;  but 
the  devise  here  is  to  trustees  in  trust  to  receive  the 
rents  of  the  estates,  and  to  pay  a  {x>rtion  of  those  rents 
to  the  inmates  of  the  hospital.  [Mauk  J.  The  chief 
diflSculty  with  which  you  have  to  contend  is,  whether 
these  parties  have  an  absolute  right  to  more  than  S«.  6d. 
a  week.]  The  trustees  have  not  an  arbitrary  discretion 
to  reduce  the  stipend  now  paid  to  that  amount,  but 
must  exercise  it  according  to  the  exigencies  of  the  times, 
and  the  state  of  the  revenues  of  the  hospital. 

TiNDAL  C.  J.  The  question  is  now  reduced  to  the 
single  inquiry,  whether  the  amount  of  the  stipend  is 
sufiicient  on  which  the  claim  to  vote  is  founded.  That 
will  depend  upon  the  fact  whether  the  claimants  are 
entitled,  legally  or  equitably,  to  receive  a  greater  sum 

'  (a)  Ante,  p.  168.  (b)  Ante,  p.  287. 
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than  Sf«  6d.  a  week,  because  it  is  found  by  the  revising  1S^5» 
barrister,  that  if  they  are  not  entitled  to  more  than  that  AiaMoas 
sum,  even  if  the  allowances  of  coals  and  clothing  be 
taken  into  consideration,  the  proportion  left  from  the 
Jfottinghamshire  estates  would  not  be  sufficient  in  amount 
to  give  them  a  right  to  be  placed  on  the  register.  Now, 
it  seems  to  me,  looking  at  the  original  constitutions  of 
the  hospital,  and  the  private  acts  of  parliament  referred 
to  in  the  case,  that  the  claimants  have  no  legal  or  equit- 
able right  to  receive  more  than  35.  Sd»  a  week.  Formerly 
the  sum  was  25.  Sd.  a  week,  but  it  was  afterwards  raised 
to  85.  6dL,  and  in  consequence  of  the  dbtribution  of  the 
surplus  revenue  among  the  pensioners,  it  b  now  105.  a 
week.  But  the  private  act  of  parliament  referred  to,  and 
partly  set  out  in  the  case,  10  G.  3.  c.  Iviii.  5.  4.,  enacts 
^  that  out  of  the  surplus  of  the  yearly  and  other  rents, 
issues,  interest  monies,  proceeds,  revenues,  and  profits, 
thqr,  the  said  trustees  for  the  time  being,  shall,  by  and 
under  the  direction  of  the  said  Edward  Duke  of  Norfolk 
during  his  life,  and,  after  his  decease,  of  such  person 
aod  persons  as  hereinafter  is  and  are  mentioned,  weekly 
make^  answer,  and  pay  to  and  for  the  present  members 
of  the  said  hospital  and  their  successors  (other  than  the 
governor  of  the  said  hospital  for  the  time  being)  such 
allowances,  appointments,  payments,  and  stipends  as 
they  the  said  trustees  for  the  time  being,  under  the 
same  directions  shall  from  the  circumstances  of  the 
pase,  or  the  exigencies  of  the  times,  (having  due  regard 
to  what  the  yearly  income  and  revenues  of  the  said  hos- 
pital will  afibrd)  from  time  to  time  find  requisite ;  with 
full  power  and  authority  to  them,  the  said  trustees  for 
the  time  being,  under  the  same  directions,  to  lessen,  in- 
crease, vary,  change,  and  alter  such  weekly  allowances, 
VOL.  I.  c  c 
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1845.        payments,  and  stipends  as  they  shall  also  find  requisite; 

7"^^  so  as  the  same  allowances,  payments,  and  stipends,  shall 

^*  not  at  any  time  be  reduced  under  or  below  Ss.  6d»  a 

week  in  money  to  each  of  the  said  members  (other  than 
the  said  governor)  respectively/'  When  that  provision  is 
coupled  with  the  power  given  to  the  trustees  to  increase 
the  number  of  pensioners,  it  is  clear,  I  tliink,  that  the 
inmates  have  no  right  to  receive  any  fixed  sum  beyond 
the  stipend  of  Ss.  6d.  a  week. 

CoLTMAN  J.  It  is  not  sufficient  that  a  person  receives 
rents  and  profits  arising  out  of  land  of  the  value  of  10/1 
a  year ;  he  should  have  a  /uped  right  to  receive  that 
amount  before  he  can  become  entitled  to  a  vote  for  the 
county.  Now,  in  this  case,  although  the  appellant  has 
received  a  stipend  of  105.  a  week,  the  amount  is  liable 
to  be  reduced  at  any  time  to  Ss.  6d.  He  has  therefore 
no  vested  and  fixed  right  to  any  thing  beyond  Ss.  Sd.^ 
and  upon  the  finding  of  the  revising  barrister  that  sum 
is  not  sufficient  to  entitle  the  appellant  to  a  vote. 

Maule  J.  I  think  that  the  revising  barrister  was 
right,  upon  the  ground  that  the  appellant  4iad  no  legal 
or  equitable  estate  of  a  sufficient  value  to  confer  the 
franchise.  It  is  found  that  he  had  not  such  an  estate, 
unless  his  right  or  interest  in  the  emoluments  which  he 
enjoyed  by  virtue  of  his  appointment  was  such  as  to 
constitute  a  right  to  receive  more  than  Ss*  6d.  a  week. 
I  think  he  has  no  such  right,  because  the  payment  of  a 
larger  sum  is  subject  to  the  discretion  of  persons  over 
whom  he  has  no  control* 

Erle  J.  It  appears  to  me,  also,  that,  whatever  may 
be  the  nature  of  the  equitable  estate  of  which  these 
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fuirties  claim  to  be  seised,  the  value  was  not  sufficient.        1845. 
All  that  the  parties  are  certairibf  entitled  to  is  S^.  6d.  a      ashmork 
week,  for  the  trustees    have  power  to  add  from  time 
to  time  as  many  more  pensioners  as  the  i*evenues  of  the 
hospital  will  allow. . 

Decision  affirmed. 
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MICHAELMAS  VACATION. 
Bishop,  Appellant,  and  Helps,  Kespondent.       December  23. 

npHIS  was  an  appeal  from  the  decision   of  Henry  The  production 
Singer  Keating^  Esq.,  the  revising  barrister  for  the  duplicate ^ce 
eastern  division  of  the  county  of  Gloucester.  under^tat*' 

Henry  Bishop  objected  to  the  name  of  Jolin  Cooke  ^^^\^^\ 
beine  retained  upon  the  list  of  voters  for  the  parish  of  ^^^^  e^- 

J^  dcnce  that  the 

Corse^  in  the  said  county.     The  objector,  who  resided  original  notice 

reached  tlie 

at  CheUehhami  produced  duplicates  of  notices  of  ob-  pvty  objected 

I  -  1  ,  to  on  the  day 

jection  in  the  proper  form  to  the  voter  and  overseers  on  which  it 
of  the   parish,   bearing  the  Manchester  post  mark  of  been  delivered 
the    24th   day  of  August   1845,   and   proved    that   in  cou^of  jl!;!!? 
the  ordinary  course  of  post  (hose  notices  would  have      ^  *^**^  ^^^^ 

•'  "^  respect  to  a 

been  delivered  at  the  places  to  which  the\'  were  re-  notice  of  ob- 

^  jection  sent  by 

spectively  addressed  sometime   on   the  following  day.  post  to  the  over- 
mi  •  1  T  I  1  seers,  pursuant 

The  notices  were  not  delivered  at  those  places  re-  toi.ioi. 
spectively  until  the  27th  day  of  August^  and  had  the 
post  mark  of  the  27th  at  the  places  to  which  they  were 
addressed  also  impressed  upon  them.  It  was  objected 
on  the  part  of  the  voter  that  the  objector  had  not  given 
the  notice  required  by  the  statute  6  Vict.  c.  18.  s.  7*  in 
due  time,  either  to  the  voter  or  the  overseers.  The 
barrbter  retained  the  name  upon  the  list,  and  also, 

c  c  2 
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1845.  upon  a  similar  state  offactSy  the  names  of  thirteen  other 
^^^  persons,  whose  several  appeals  depended  upon  the 
„^'  same  decision. 

IF  the  Court  should  be  of  opinion  that  both  the 
notices  were  given  in  due  time,  as  required  by  the 
statute,  the  names  were  t6  be  expunged ;  but  if  either 
of  the  notices  was  not  so  given,  then  the  names  were  to 
be  retained. 

llie  case  was  argued  (in  Michaelmas  term,  November 
ISth)  by 

Tal/burd  Serjt.  for  the  appellant     The  single  ques- 
tion in  this  case  is,  whether  an  objector,  who  has  com- 
plied with  all  the  requisitions  of  the  stat  6  FicL  c.  18.,  so 
far  as  they  apply  to  the  sending  of  notices  by  post,  and 
the  proof  of  such  notices  having  been  delivered,  is  en- 
titled to  rest  his  case  upon  the  fact  that  he  has  done 
so;  or  whether,  assuming  such  compliance  to  be  primd 
facie  evidence  of  the  receipt  of  such  notices,  it  is  still 
competent  to  the  party  objected  to  to  shew  that,  by 
some  default  or  neglect  on  the  part  of  the  post  office, 
the  notices  did  not  in  fact  reach  him  or  the  overseers, 
until  after  the  time  specified  in  the  statute.    The  seventh 
section  of  the  stat.  6  VicU  c.  18.  requires  a  notice  of 
objection  to  be  given  to  the  overseers,  and  also  to  the 
party  objected  to,  on  or  before  the  25th  day  of  August. 
The  100th  section  of  the  statute  then  provides   that 
whenever  any  person  shall  be  desirous  of  sending  any 
such  notice  of  objection  by  the  post,  the  production  of 
a  stamped  duplicate  of  the  notice  shall  be  evidence  of 
the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate  on  the  day  on  which  such 
notice  would,  in  the  ordinary  course  of  post,  have  been 
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delivered  to  such  place.  Then  comes  the  101st  section,  1845. 
which  enacts  that  whenever  any  notice  is  required  by  Bmo 
the  act  to  be  given  or  sent  to  the  overseers  of  any  „J;^ 
parish,  it  shall  be  sufficient  if  such  notice  shall  be  sent 
by  the  post ;  and  that  wherever  any  notice  is  required 
to  be  given  or  sent  to  any  person  or  persons  whatsoever, 
or  public  officer,  it  shall  be  sufficient  if  such  notice  be 
sent  by  the  post  in  the  manner  and  subject  to  the  regu« 
lations  therein-before  provided.  The  question,  there- 
fore, comes  to  this  —  whether  the  production  of  the 
stamped  duplicate  shall,  or  shall  not,  be  conclusive  evi- 
dence of  the  due  delivery  of  the  notices  in  both  cases. 
In  the  case  of  notice  of  dishonour  of  a  bill  of  exchange^ 
the  question  would  be  whether  the  party  sending  it  had 
done  all  in  his  power  to  give  due  notice;  and  proof 
that  he  had  put  the  letter  containing  the  notice  into  the 
post  office  in  proper  time  would  be  sufficient  evidence 
of  the  notice  having  reached  its  destination,  (a)  It  is 
Gontiended  that  the  scope  and  object  of  the  provisions  of 
this  act  were  to  promote  the  general  convenience,  by 
giving  to  the  stamp  of  the  post  office  a  greater  effisct 
than  it  usually  carries  with  it,  and  thus  simplifying  the 
mode  of  proof.  The  legislature  had  a  similar  object  in 
view  when  it  enacted  that,  in  the  case  of  newspapers, 
the  production  of  a  certified  copy  of  the  declaration  re- 
quired to  be  made  before  the  newspaper  can  be  published 
shall  have  the  same  eflPect  for  the  purposes  of  evidence 
as  the  original  declaration.  (6)  The  argument  of  in- 
convenience to  the  party  and  the  overseers,  in  conse* 
quence  of  the  notices  not  arriving  in  time,  ought  not 
to  weigh  against  the  express  words  of  the  statute.    In 

(a)  Ace  Slacken  ▼.  CoOin,  1  2i,^W.  515. 
(6)  See  itat.  6  &  7  H^  4.  c.  76.  si.  6,  8. 
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1845.  Allan  v.  fFaterkouse  (a\  the  Court  held  that  a  post* 
gjj^^y  master's  managing  clerk  might  discharge  the  duty  of 
comparing  and  stamping  the  duplicate  notices  of  objec- 
tion,  instead  of  the  postmaster,  without  affecting  the 
validity  of  the  post-office  stamp.  So  in  Cuming  v. 
Toms  {b\  Tindal  C.  J.  said,  ^^  When  the  duplicate  is 
produced,  the  whole  faith  and  credit  which  is  attached 
to  it  is  given  to  the  stamp  of  the  postmaster."  [^Mmd^  J. 
The  objection  against  your  construction  of  the  act  is, 
that  the  stamp  would  be  proof  of  something  of  which 
the  contrary  appears.]  It  is  submitted  that  the  general 
convenience  will  be  consulted  by  adhering  to  the  plain 
words  of  the  statute,  and  substituting,  in  accordance 
with  the  object  of  the  act,  the  simple  machinery  of  the 
post-office  stamp  for  the  troublesome  and  expensive 
modes  of  proof  to  which  parties  objecting  were  formerly 
obliged  to  resort 

Byles  Serjt.  {Grace  with  him)  for  the  respondent* 
It  is  submitted  that  neither  the  notice  to  the  voter,  nor 
the  notice  to  the  overseers,  was  given  in  due  time* 
With  regard  to  the  notice  to  the  voter,  much  stress  has 
been  laid  on  the  other  side  upon  the  word  ^<  sufficient," 
which  appears  in  the  100th  section  of  the  Registration 
Act.  But  that  word  may  mean  simply  *^  prima  facie 
evidence,"  and  the  words  **  sent  by  the  post,'*  clearly 
do  not  imply  "put  into  the  post,"  but  "effectually 
transmitted  by  the  post."  The  argument  for  the  appel- 
lant is  much  more  assisted  by  the  words  contained  in  a 
subsequent  part  of  the  clause,  which  says  that  the 
"  production  of  such  stamped  duplicate  shalh  be  evidence 

(a)  Ante,  p.  92.  (b)  Ante,  p.  155. 
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of  the  notice  having  been  given  to  the  person  at  the  1845* 
place  mentioned  in  such  duplicate  on  the  day  on  which  buhot 
such  notice  would,  in  the  ordinary  course  of  post,  have  hblps. 
been  delivered  to  such  place/'  But  the  act  does  not 
say  "  it  shall  be  conclusive  emdence^*^  and  it  can  hardly  be 
doubted  that  if  it  had  been  the  intention  of  the  legislature 
to  render  it  ^'conclusive,"  that  word  would  have  been 
inserted.  Thus,  in  the  seventy-ninth  section  of  the 
statute  it  is  provided  that  the  register  shall  be  conclusive 
evidence  of  the  voter's  retaining  the  same  qualification* 
And  the  stat.  6  &  7  JV.4f.  c.  76.  s.  8.  uses  the  same 
phraseology,  enacting  that  certified  copies  of  the  declar- 
ations made  and  signed  by  publishers  of  newspapers, 
shall  be  admitted  **  as  conclusive  evidence  of  the  truth  " 
of  the  matters  set  fi^rth  in  such  declarations.  It  is  sub- 
mitted, therefore,  that  the  words  *^  shall  be  evidence  " 
are  to  be  construed  in  their  ordinary  sense,  and  not 
as  meaning  that  such  evidence  shall  be  conclusive.  If 
that  be  so,  the  voter  was  not  precluded  from  shewing 
that,  in  point  of  fact,  the  notice  was  not  delivered  to 
him  till  the  27th  of  August.  Then,  as  to  the  notice  to 
the  overseers.  There  is  no  proof  whatever  of  any 
notice  having  been  given  to  them.  Under  the  101st 
section  of  the  act,  containing  provisions  as  to  the  ser- 
vice of  notices  on  overseers,  the  notice  might  have  been 
delivered  to  one  of  the  overseers  personally,  or  it  might 
have  been  left  at  his  place  of  abode,  or  at  his  office  or 
other  place  for  the  transaction  of  parochial  business. 
If  not  found  convenient  to  serve  it  in  either  of  these 
modes,  it  might  have  been^sent  by  the  post,  addressed  to 
the  overseers  of  the  particular  parish,  naming  the  parish 
and  the  county  to  which  the  notice  related,  without 
adding  any  place  of  abode.     Now,  it  does  not  appear 

c  C  4f 
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1845.  in  this  case  in  what  manner  the  notices  to  the  oteraeers 
gjgj^^  were  directed.  lErle  J.  The  only  point  to  which  the 
revising  barrister  has  called  our  attention  is,  the  ques- 
tion oitime.  Tindal  C.  J.  The  barrister  finds  that  the 
notices  of  objection  were  **  in  the  proper  form.**] 
There  are  several  proper  forms  of  address ;  but  it  does 
not  appear  in  vohich  form  the  notice  was  directed  to  the 
overseers.  The  stamped  duplicate  is  the  only  evidence 
of  the  fact  that  the  notice  reached  the  overseers,  and 
that  is  no  evidence  at  all,  because  the  regulations 
contained  in  the  100th  section  as  to  duplicates  do  not 
apply  unless  the  original  notice  be  directed  to  the 
party  at  his  place  of  abode.  {Maule  J.  It  appears 
to  me  -that  we  can  only  consider  whether  the  notices 
were  ^ven  in  due  time.]  They  were  not  given  in 
due  time  unless  they  were  properly  sent.  That  word 
is  explained  by  the  eighth  section,  which  provides  that 
the  overseers  shall  publish  a  list  of  all  persons  *'  against 
whom  notice  of  objection  shall  have  been  given  to 
them."  So  again,  in  the  instructions  contained  in  the 
"precept  of  the  clerk  of  the  peace  to  the  overseers,**  of 
which  the  form  is  given  in  Schedule  (A),  No.  1,  it  is 
said,  **  You  are  to  make  out  a  list,  according  to  the 
form  numbered  6  (herewith  sent),  containing  the  name 
of  every  person  against  whom  a  notice  of  objection  shall 
have  been  given  to  you  or  any  one  of  you,on  or  before 
the  26th  day  of  August  J*  The  word  "  given,'*  there- 
fore, is  to  be  read  in  conjunction  with  the  word  *'  sent " 
in  the  101st  section,  shewing  that  it  was  intended  that 
the  notice  should  be  so  sent  as  to  reach  the  hands  of 
the  overseers. 

Talfowrd  Serjt.  replied. 

.  Cur*  adv.  vult. 
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TiNDAL  C  J.   now  delivered  the  judgment  of  the        1845. 
Court. 

In  this  case,  which  was  an  appeal  from  the  decision 
of  the  revising  barrister  for  the  eastern  division  of  the 
county  of  Gloucester^  the  question  reserved  by  him  for 
this  opinion  of  the  Court  was,  whether  the  notices  of 
objection  to  the  party  who  claimed  the  right  to  vote, 
and  to  the  overseers,  were  given  in  due  time.  The 
notices  were  proper  in  point  of  form,  and  were  duly 
delivered  to  the  postmaster  in  such  time  as  that  by  the 
ordinary  course  of  the  post  they  would  have  been  de- 
livered at  the  places  to  which  they  were  respectively 
addressed  some  time  in  the  day  of  the  25th  ot  August ; 
but,  in  point  of  fact,  they  were  not  delivered  at  such 
places  until  after  that  day :  so  that  the  question  is 
limited  to  the  sufficiency  of  the  notices  in  point  of  time. 
Two  questions  were  raised  in  the  argument  before  us ; 
one  with  respect  to  the  notice  to  the  party  objected  to ; 
the  other  with  respect  to  the  notice  to  the  overseers. 
We  will  first  consider  the  case  of  the  notice  to  the 
party  objected  to. 

The  act  6  Fid.  c.  18.,  by  the  seventh  section,  requires 
a  notice  of  objection  to  be  delivered  on  or  before  the 
25th  oi  August.  The  100th  section  enacts  that,  in  case 
of  notice  to  a  person  objected  to,  it  shall  be  *<  suffi- 
cient,"  if  the  notice  shall  be  sent  by  the  post,  free  of 
postage,  directed  to  the  person  to  whom  it  is  sent  at  his 
place  of  abode,  as  described  in  the  list  of  voters ;  and 
that  wherever  any  person  shall  be  desirous  of  sending 
such  notice  by  the  post,  he  shall  deliver  the  same,  duly 
directed,  open  and  in  duplicate,  to  the  postmaster  of  a 
post  office  where  money  orders  are  received  or  paid, 
within  such  hours  as  shall  have  been  given  notice  ol^ 
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1845.  and  under  such  regulations  with  respect  to  the  regbtra- 
gjjg^jj,  tion  of  such  letters  as  shall  be  made  by  the  postmaster- 
general.  The  -act  then  directs  the  postmaster,  on  pay- 
ment of  the  fee  for  registration,  to  compare  the  notice 
and  duplicate,  to  forward  one,  and  to  return  the  other 
to  the  party  bringing  it  It  then  provides  that  the 
production  of  a  stamped  duplicate,  by  the  party  who 
posted  such  notice,  shall  be  evidence  of  the  notice 
having  been  given  to  the  person  mentioned  in  the  du- 
plicate on  the  day  on  which  such  notice  would,  by  the 
ordinary  course  of  post,  have  been  delivered  to  such 
place. 

It  was  argued  on  the  part  of  the  respondent,  that  the 
true  construction  of  this  section  was,  that  it  shall  be 
sufficient  if  the  notice  was  effectually  sent,  that  is,  sent 
and  delivered.    And  there  is  no  doubt  that  thb  would 
be  sufficient;  but  it  would,  at  the  same  time,  be  un- 
necessary to  have  this  provision,  which  is  a  very  special 
one,  in  order  to  make  such  a  sending  sufficient*     For 
there  is  no  doubt  that  any  sending  and  delivery,  by  a 
servant  or  otherwise  by  which  the  notice  ctfme  to  the 
voter,  would  be  sufficient  by  sect.  7«     It  is  therefore 
evident  that  some  privilege  is  meant  to  be  conferred  by 
sect.  100  on  a  mode  of  dealing  with  the  notice  which 
is  so  carefully  provided  for.    The  notice  must  be  posted 
at  a  select  description  of  office  within  certain  hours; 
the  postage  must  be  paid;  it  must  be  registered,  and 
the  fee  for  registration  paid;  it  must  be  delivered  to 
the  postmaster  open  and  in  duplicate,  compared,  stamped, 
and  the  duplicate  returned.    And  we  think  the  meaning 
of  the  act  is  this;  when  all  these  conditions  are  com* 
plied  with,  such  a  sending  shall  be  a  sufficient  substitute 
for  what  the  seventh  section  required  to  be  done;  that 
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is,  a  sufficient  substitute  for  giving  the  notice  to  the        1845. 
person  objected  to,  or  leaving  it  at  his  place  of  abode. 

It  was  probably  considered  that  the  public  conveni- 
ence would  be  promoted  by  the  present  provision,  and 
that  its  advantages  would  greatly  outweigh  the  incon- 
venience which  in  some  few  cases  might  possibly 
arise  from  it.  Indeed,  in  the  case  of  leaving  notices 
at  the  place  of  abode,  it  may  possibly  happen  that, 
without  any  fault  of  the  party  objectcid  to,  the  notice 
may  be  lost  or  destroyed,  or  simply  not  delivered 
through  the  negligence  of  a  servant,  and  so  never  come 
to  his  knowledge ;  and  yet  there  can  be  no  doubt  this 
would  be  a  sufficient  delivery.  And,  perhaps,  such  a 
miscarriage  under  sect.  7  may  be  of  as  probable  recur- 
rence as  the  non-delivery  of  a  notice  posted  according 
to  sect  100  of  the  act 

If  this  is  the  true  construction  of  that  part  of  the  sec- 
tion, which  provides  what  sending  is  sufficient,  it  follows 
that  the  objector  has  done  all  that  the  act  requires  him 
to  do,  to  enable  him  to  call  on  the  voter  to  prove- his 
right,  whether  the  notice  arrived  or  not,  and  whether  it 
was  prevented  from  arriving  by  insufficient  description 
of  the  place  of  abode,  or*  by  default  of  the  post  office. 
So  that,  supposing,  as  it  was  insisted  for  the  respondent, 
that  the  evidence  of  the  stamped  duplicate  is  not  con- 
clusive as  to  arrival,  and  was  answered  by  proof  of  the 
contrary,  as  it  was  here,  it  makes  no  difference  as  to  the 
right  of  the  objector,  as  the  fact  so  disproved  is  not 
material  to  his  right.  The  stamp  on  the  duplicate  is 
clearly  evidence  of  the  posting  on  the  24th,  and  there 
was  no  contradiction  as  to  that  fact ;  so  that  (whatever 
might  be  the  consequence  if  it  had  been  shewn  in  evi- 
dence that  the  notice  was  not  really  posted  on  the  24th), 
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1845.        as  the.  proof  stood,  all  the  facts  constituting  a  sufficient 
sending  were  proved  without  contradiction. 

It  was  objected,  secondly,  with  respect  to  the  notice 
to  the  overseers,  that  such  a  notice  was  not  within  sec- 
tion 100,  which  applies  only  to  notices  to  persons  ob- 
jected to;  and  that  section  101  did  not  help  it,  as  tliat 
section  says  nothing  of  a  duplicate  being  evidence;  so 
that  as  there  was  no  proof  of  notice  to  the  overseer, 
except  the  stamped  duplicate,  no  notice  was  in  efiTect 
proved.     But  it  appears  to  us  that  the  clause  in  sec- 
tion 101,  which  provides  ^  that,  wherever  by  this  act 
notice  is  required  to  be  given  or  sent  to  any  person 
whatsoever,  or  public  officer,  it  shall  be  sufficient  if  such 
notice  be  sent  by  the  post  in  the  manner  and  subject  to 
the  regulations  hereinbefore  provided,  with  respect  to 
sending  notices  of  objection  by  the  post,  free  of  post- 
age, addressed  with  a  sufficient  direction  to  the  person 
to  whom  the  same  ought  to  be  sent  at  his  usual  place 
of  abode,''  affi3rds  a  sufficient  answer  to  this  objection. 
For  it  seems  to  us  that  this  clause  applies  all  the  provi- 
sions in  section  100  as  to  notices  to  persons  objected 
to  (including  that  provision  which  requires  the  notice 
to  be  delivered  open  and  in  (kiplicate  to  the  postmaster; 
and  that  the  postmaster  shall  stamp  and  return  one  part, 
and  its  necessary  consequence  that  such  stamped  dupli- 
cate shall  be  evidence  of  the  time  of  posting  and  of  deli- 
very,) to  all  notices  to  overseers  directed  to  them  at 
their  usual   place  of  abode;  and  as  nothing  appears 
upon  the  case  stated,  and  no  question  was  made  respect- 
ing the  address  of  the  notice  to  the  overseers,  we  think 
the  notice  to  them  falls  within  the  same  rule  as  the 
notice  given  to  the  party  objected  to.    It  appeal's,  there- 
fore, to  us  that  both  the  notices  of  objection  were  given 
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in  due  time,  and  consequently  that  the  decision  of  the 
revising  barrister  must  be  reversed. 

Decision  reversed,  (a) 


36$ 
1845. 
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(a)  Bishop,  Appellant^  and  Cox,  Respondent. 

Tail  fvis  an  appeal  from  Ihe  deciiion  of  the  same  revising  barrister,  upon 
the  lerision  of  the  list  of  voters  for  the  parish  of  Boddmgton,  The  facts 
were  predaely  the  same,  and  the  same  counsel  appeared  on  both  sides. 

The  appeal  was  not  argued,  but  it  was  agreed  that  it  should  be  de- 
tomined  by  the  decision  in  the  principal  case. 

Decision  reversed. 


The  following  cases  may  be  oouTeniently  added  here  :  — . 

HicKTOK,  Appellant,  and  Aktbobus,  Respondent. 

Tbis  was  an  appeal  from  the  decinon  of  Wiiliam  Charles  Towruend,  Esq., 
the  revising  barrister  for  the  southern  division  of  Chethire, 

The  points  raised  were  the  same  as  in  Bishop  v.  Helps,  and  the  revising 
banister  held  that  the  notices  were  delivered  too  late. 

CodAum  (with  whom  was  Kinghke  Segt)  for  the  appellant 

WeUbjf  fat  the  respondent,  admitted  that  he  could  not  distinguish  the 
esse  from  Bishop  v,  He^ 

Decision  reversed. 


[1846.] 
HUary  Term, 
Jantuny  19. 


Batlst,  Appellant^  and  the  Overseers  of  Nantwioh, 

Respondents. 

This  was  also  an  appeal  from  the  decision  of  the  revising  barrister  for 
Sotak  Cheshire. 

The  case  stated  that  the  appellant,  together  with  twenty-four  other 
daimants  whose  cases  were  identical,  and  were  consolidated  with  the 
present  appeal,  resided  at  Nantvneh,  A  notice  of  claim,  purporting  to  be 
ligned  by  the  appellant,  was  proved  to  have  been  posted  at  Manchester  on 
the  19th  Jtihf,  and,  according  to  the  ordinary  course  of  post,  should  have 
arrived  at  iVofMwicA,  and  been  delivered  to  the  overseers,  on  the  SOth  of 
Jitfy,  It  was  not,  in  fact,  delivered  till  the  82d,  and  the  revising  barrister 
held  diat  the  claims  were  not  duly  made  or  transmitted. 


Jwnuuy  29. 


A  stamped 
duplicate  notice 
of  claim  is  con- 
clusive to  sliew 
that  the  origi- 
nal notice  ot 
claim  was  de- 
livered to  the 
overseers  in  the 
ordinary  course 
of  post. 


Coddmm  (with  whom  was  Kinglake  Serjt)  for  the  appellant,  (Jonu- 

•yi9). 
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1 846.  WdAy  for  the  respondent. 

The  judgment  of  the  Court  renders  it  unnecessary  to  report  the  ar- 

BjsHor  guments. 

H  BLrs.  '^^  ^^'"^  ^"^  remitted  to  the  revising  barrister,  and  having  been  amended 

and  returned  by  him, 

TiMOAL  C.  J.  now  delivered  the  judgment  of  the  Court.  This  case 
had  been  referred  back  to  the  revising  barrister,  to  certify  whether  any 
objection  was  made  before  him  as  to  the  address  of  the  notice  of  daim  to 
the  ovcmceiB  of  Nantvnck  being  the  proper  address ;  and  he  has  certified 
to  us  that  no  such  objection  was  made  ;  that  it  was  admitted,  that  all  the 
provisions  in  sections  loO  and  101  of  the  Registration  Act  had  been  conv- 
plied  with,  and  that  the  sole  point  referred  to  us  was,  whether  the  duplicate 
notice  of  claim,  properly  stamped,  was  sufficient  evidence  of  the  daim 
being  in  time.  This  point  is  decided  in  the  case  of  a  notice  of  objection, 
and  we  think  there  is  no  distinction  to  be  taken  in  this  respect  between 
a  notice  of  objection  and  a  notice  of  claim. 

We,  therefore,  think  that  the  decision  of  the  revising  barrister  is  wrong, 
and  that  the  same  must  be  reversed,  and  the  names  of  the  twenty-four  < 
claimants  be  retained  on  the  lists. 

Decision  reversed. 
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Flounders,  AppeUant,  and  Donner,  Respondent.    January  is. 

THIS  was  a  consolidated  appeal  from  the  decision  of  '^'^ere'the 
qualification  of 

Stephen  Temple^  Esq.,  the  revising  barrister  for  the  «  claimant  to 

▼ote  for  a 

borough  of  Scarborough^  who  stated  the  following  case :     borough  con. 
The  appellant  and  seven  other  persons  claimed  to  be  houaei  occu- 
inserted  in  the  list  of  the  said  borough,  in  respect  of  a  dlatelucwMioD, 
successive  occupation  of  houses.     A  list  of  claims  con-  J^ch"houM*^  If 
taining  the  names  in  question  had  been  duly  published  "^"^"^'  ^. 
by  the  overseers,  and  in  that  list  the  name  and  descrip-  io  ^^  notice  of 

claim,  and  in 

the  list  of  claimants. 

Therefore,  where  a  claimant,  so  qualified,  had  only  inserted  in  his  notice  of  claim  the 

number  of  the  house  secondly  occupied,  and  the  barrister  decided  that  the  omission  of  the 

namber  of  the  first  house  in  the  list  of  claimants  disentitled  the  party  to  be  inserted  in  the 

list  of  voters,  HeU,  that  the  decision  was  right 

Sembie,  per  Erie  J.,  that  if  the  number  had  been  supplied  to  the  satisfaction  of  the  bar* 
mier,  be  ought  to  have  inserted  it  in  the  list. 
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1846. 


Floundiks 

DOMMXK. 


tion  of  John  Flounders^  and  of  the  situation  of  his  pro- 
perty, were  as  follows :  -^ 


Chriidan  Name  and 
Surname    of   each 
Claimant     at     full 
Length. 

Place  of  Abode. 

Nature  of 

Street,  Lane,  or 
other  Place  in 
thli  Parish  (or 
Township)  where 
the  Pn^iertT  Is 
sltoate,  and  Num- 
ber of  the  Hoose, 
if  any. 

Flounders,  John. 

15,  Aberdeen 
Walk. 

House. 

Aberdeen  Walk. 
IS,    Aberdeen 
Walk. 

The  atx)ve  description  is  an  exact  copy  in  all  respects 
of  the  notice  of  claim  sent  in  by  the  said  John  Flounders 
to  the  overseers.    The  place  secondly  mentioned  as  the 
situation  of  the  house,  namely,   15,  Aberdeen  Walky  is 
the  situation  of  the  house  which  he  at  present  occupies ; 
and  the  street  or  place  where  the  said  houses  are  stated 
to  be  situate  is  well  known,  and  is  not  so  extensive  or 
populous  but  that  any  occupier  of  any  premises  in  it 
may  be  found  by  reasonable  inquiries.     Both  the  houses 
constituting  the  qualification  are  and  have  always  been 
numbered.     The  name  of  the  said  «/.  Flowiders  was 
opposed,  on  the  ground  that  the  number  of  the  first 
house  was  not  inserted  in  the  list,  agreeably  to  the  form 
prescribed  by  the  stat.  6  VicL  c.  18.  Schedule  (B),  No.  3, 
nor  in  any  claim  sent  to  the  overseers  by  him  agreeably 
to  the  form  No.  6  of  the  same  schedule.     The  barrister 
decided  that  J.  Flounders  was  not  entitled  to  be  inserted 
in  the  list  of  voters  for  the  said  borough,  on  the  ground 
that  the  statute  required  that  the  number  of  each  house 
constituting  the  qualification  should  have  been  contained 
in  the  column  describing  the  situation  of  the  property* 


Wharton  for  the  appellant.      The  revising  barrister 
ought  to  have  amended  the  description  in  the  list,  by 
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adding  the  number  of  the  first  house  which  was  oc-        1846. 
copied  by  the  appellant.     The  fortieth  section  of  the  ~ 
Stat.  6  Fid,  c.  18;  empowers  the  barrister  to  change  the  ^• 

DOKKIB. 

description  of  the  qualification  for  the  purpose  of  more 
clearly  and  accurately  defining  it;  and  the  lOlst  section 
provides  that  no  inaccurate  description  of  any  place 
described  in  any  list  of  voters  shall  prevent  the  opera- 
tion of  the  act,  provided  the  place  be  so  denominated 
in  the  list  as  to  be  commonly  understood ;  Wood  v.  The 
Overseers  of  fVillesden  (a).  \Tindal  C.  J.  In  that  case 
the  revising  barrister  found  that  the  description  was 
sufficient.  Here  it  is  not  even  stated  that  he  was  asked 
to  make  any  correction.  CresswellJ.  The  question 
which  the  revising  barrister  has  raised  is,  whether  the 
claimant  ought  to  have  inserted  the  number  of  his 
house;  you  must  therefore  confine  your  argument  to 
that  point.]  Then  it  is  submitted  that  it  was  not  neces- 
sary to  insert  the  number,  as  the  house  was  sufficiently 
described  for  the  purpose  of  identification.  ICresswett  J. 
It  is  found  that  there  was  no  number  to  the  house ;  but 
the  case  does  not  find  that  the  house  was  sufficiently 
described  for  such  purpose.]  The  Court  will  look  into 
the  facts  to  see  whether  the  decision  of  the  revbing 
barrister  was  correct.  In  Gadshy  v.  fVarburton,  where 
die  point  raised  was,*  whether  the  description  of  an 
objector's  place  of  abode,  as  stated  in  the  notice  of 
objection,  was  sufficient,  it  was  said  by  Matde  J.  (&), 
^It  appears  to  me,  that  although  the  barrister  has 
found  that  the  notice  was  not  sufficient,  it  is  yet  a 
matter  of  law  whether  the  facts  which  he  has  stated  for 
the  opinion  of  this  Court  warrant  the  conclusion  at 

(a)  AdU,  p.  S14.  (6)  Ante,  p.  140. 

VOL.  !.  D  D 


36a  HILARY  T£RM, 

1846.        which  be  has  arrived.^'     In  Bartletts.  Qibbs{a)j  and 
FiouiTDut     I^^^l  ▼•  Oimplin  (ft),  the  number  of  the  house  was  not 
"'  stated;  but  in  neither  of  those  cases  did  the  revisiog 

barrister  object  to  the  sufiBciency  of  the  description  upon 
that  ground.  Sufficient  appeared  here  to  identify  the 
premises,  and  no  more  was  necessary.  The  case  finds 
that  the  street  or  place  where  the  houses  are  situated 
is  well  known,  and  is  not  so  extensive  or  populous, 
but  that  any  occupier  of  any  premises  in  them  may  be 
found  by  reasonable  inquiries.  It  is  enough  if  the  de* 
scription  given  comply  substantially  with  the  forms  in 
the  act.  In  Rex  v.  Hall  (c)  Abbott  C.  J.  obsenres, 
<*  The  meaning  of  particular  words  in  acts  of  parlia- 
ment, as  well  as  other  instruments,  is  to  be  found  not  so 
much  in  a  strict  etymological  propriety  of  language,  nor 
even  in  popular  use,  as  in  the  subject  or  occasion  on 
which  they  are  used,  and  the  object  that  is  intended  to 
be  attained.^ 

Bliss  for  the  respondent.  The  only  question  here  is, 
whether  the  statute  requires  that  the  number  of  each 
house,  constituting  the  qualification,  should  be  stated  in 
the  list.  Now  the  stat  6  Vict.  c.  18.  &  15.  expressly 
says,  that  the  list  of  claimants  shall  be  made  out  by  the 
overseers,  according  to  the  form  numbered  (8)  in 
Schedule  (B),  and  the  words  ^^and  number  of  the 
house  (if  any)/'  in  the  fourth  column  of  that  form,  roust 
have  some  meaning.  Those  words  are  not  found  in 
the  corresponding  form  given  by  the  Reform  Act  {i)$ 
and  the  insertion  of  them  in  the  Registration  Act  is  the 

(a)  Antd,  p.  73.  (b)  Ant^,  p.  864. 

(c)  I  B.^  a  ISCu 

{d)  8  WUL  4,  c.  45.  Schedule  (I),  No.  6.    . 
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more  significant.     It  is  argued  on  the  other  side,  that  a        1846. 
substantial  compliance  with  the  form  is  sufficient ;  but  ~     ^^^^ 
the  words  "  to  the  like  effect/'  in  the  fifteenth  section  of      _  ^* 
the  Stat.  6  Vici.  c.  18.  do  not  follow  the  reference  to  the 
form  No.  8,   though  they  are  added  when  the  forms 
Nos.  6  and  7  are  referred  to  in  that  section.     Assum«- 
ing,  however,  that  this  were  the  case  of  a  notice  of 
claim,  there  would  not  be  a  substantial  compliance  with 
the  form  prescribed  by  the  act.     The  words  *^  to  the 
like  effect "  mean,  where  somediing  has  been  put  instead 
of  a  number,  as  if  a  house  were  distinguished  by  a 
letter  of  the  alphabet,  or  by  a  sign,  as  ^'  the  Golden 
Fleeced     Again,  it  has  been  contended,  that  the  101st 
section  of  the  stat.  6  Vict*  c.  18.  cures  the  omission  of 
the  number  of  the  house^  but  there  is  no  '^  inaccurate 
description"  here,  but  a  misdescription^  because,  if  no 
number  be  stated,  it  leads  to  the  conclusion  that  the 
house  is  not  known  by  any  number.     Then,  as  to  the 
argument  derived  from  the  statement  in  the  case  that 
any  occupier  of  premises  in 'the  street  may  be  found  by 
reasonable  inquiries.     This  is  the  case  of  a  party  who 
has  successively  occupied  two  houses,  and   who  has, 
therefore,  ceased  to  be  an  occupier  of  the  house  in 
question.     It  may  be  easy  to  find  an  occupiet*  of  pre- 
mises, but  not  so  easy  to  discover  a  party  who  has  left 
them.     In  Eckersky  v.  Barker  (a),  the  Court  held  that, 
in  describing  the  situation  of  qualifying  property  for  a 
county,  the  number  should  be  given,  if  the  houses  in  a 
street  are  numbered.     So^  in  Dewhurst  v.  Fielden  (&), 
Jtndal  C.  J.  in  delivering  his  judgment,  drew  an  argU'^ 
ment  from  the  fact,  that  the  number  of  the  house  was 
required  to  be  stated  by  the  form  No.  3,  Schedule  (B) 

(a)  Ant^,  p.  190.  (i)  Ant^»  p.  377.  ,      ' 
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1846  '"  ^^^  Registration  Act.  The  object  of  the  statute  in  re- 
Flodndbss  9'*^''J"g  compliance  with  the  forms  given  in  the  schedules 
was  to  facilitate  inquiries,  and  if  they  are  allowed  to 
be  departed  from»  parties  may,  with  impunity,  indulge 
in  fanciful  descriptions,  in  order  to  throw  every  possible 
obstacle  in  the  way  of  investigation* 

Wharton^  in  reply,  urged  that  the  decision  of  the  re- 
vising barrister  appeared  to  have  been  grounded  upon 
a  doubt  of  his  having  the  power  to  insert  the  number  of 
the  house. 

TiNDAL  C.J.     I  think  the  decision  in  this  case  was 
right.    The  barrister  has  decided' that  the  claimant  was 
not  entitled  to  have  his  name  inserted  in  the  list  of 
voters,  upon  the  ground  that  the  statute  required  that 
the  number  of  eaeh  house  should  have  been  stated; 
and  such,  I  think,  is  the  proper  construction  of  the  act, 
taken  in  connection  with  the  form  which  it  prescribes 
should  be  followed.     The  moment  the  Court  held  that 
it  was  not  sufficient,  in  the  case  of  successive  occupaiion, 
to  describe  <Mie  house  only,  but  that  it  was  requisite  to 
give  the  description  of  all  the  premises  which  together 
made  up  the  qualification,  it  followed,  as  a  necessary 
consequence  of  that  decision,  that,  if  the  number  were 
required  to  be  stated,  in  describing  one  house,  it  was 
equally  necessary  to  state  it  in  describing  the  other.    A 
man's  present  residence  is  much  more  readily  found 
than  a  former  one.     I  think,  therefore,  it  was  necessary 
to  state  the  number  of  the  first  house*     One  answer 
endeavoured  to  be  given  was,  that  the  revising  barrister 
had  stated  facts  from  which  it  could  be  seen  that  he  was 
in  doubt  as  to  whether  he  had  the  right  to  amend  or  not, 
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And  that»  therefore,  the  Court  should  make  the  amend-        1846. 


▼. 
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ment  for  him.  But  the  fortieth  section  of  the  statute  of  FtooKUEmt 
Victoria  appears  to  me  to  apply  only  to  a  case  where 
the  revising  barrister,  not  feeling  satisfied  with  the 
identity  of  the  premises,  expunges  the  name,  and  after- 
wards evidence  is  given  to  his  satisfaction  of  the  identity. 
We  ought,  therefore,  to  see  that  the  revising  barrister 
has  been  satisfied  by  evidence  what  the  number  of  the  first 
house  was ;  but,  as  far  as  the  statement  in  the  case  goes,  it 
does  not  appear  that  he  was  so  satisfied,  because  he  has 
expunged  the  name  of  the  claimant.  Then  the  lOIst 
section  appears  to  me  to  be  quite  as  far  removed  from 
the  present  subject-matter  of  inquiry,  for  there  the 
provision  is,  that  no  misnomer  or  inaccurate  descrip- 
tion of  any  person,  place,  or  thing  shall  prevent  or 
abridge  the  operation  of  the  act  with  respect  to  such 
person,  place,  or  thing,  provided  that  such  person, 
I^e,  or  thing  shall  be  so  denominated  as  to  be 
commonly  understood.  How  are  we  to  say  that  the 
house  in  question  is  so  denominated  in  the  list  as  to  be 
commonly  understood  ?  There  may  have  been  a  hun- 
dred,  or  but  a  few  houses  in  Jiberdeen  fValkj  and  we 
cannot,  therefore,  say,  without  some  certain  information, 
that  the  description  of  the  first  house  was  such  as  to  be 
commonly  understood.  Besides,  I  think  the  words 
** commonly  understood"  mean  some  clumsy  description 
which,  nevertheless,  might  point  out  the  particular  quali- 
fication relied  on;  and,  for  these  reasons,  I  am  of 
opinion  that  the  decision  of  the  revising  barrister  is 
right. 

Maule  J.     As  far  as  I  have  heard  the  argument,  I 
entirely  agree  with  my  Lord  Chief  Justice. 
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1846.  Cresswell  J.     I  am  of  the  same  opinion.     The 

Flounoim"'  schedule  requires  the  number  of  the  house  to  be  stated 
in  the  list,  and  consequently  the  directions  given  by 
the  act  have  not  been  followed.  Then  the  fortieth  sec- 
tion says  that,  whenever  the  nature  of  the  qualificatioo, 
or  the  local  or  other  description  of  the  property  of  aoy 
person  shall  be  wholly  omitted,  or  shall,  in  thejudg^ 
ment  of  the  revising  barrister,  be  insufficiently  described 
for  the  purpose  of  being  identified,  he  shall  expunge  the 
name  of  the  person  from  the  list,  unless  the  matter  so 
omitted  or  insufficiently  described  be  supplied  to  the 
satisfaction  of  such  barrister  before  he  shall  have  com- 
pleted the  revision  of  such  list,  in  which  case  he  shall 
insert  the  same  in  such  list.  Now,  would  the  descrip- 
tion given  of  the  first  house  in  the  list  of  claimants 
enable  any  one  to  identify  it?  Suppose  a  party  in- 
quired, and  were  told  that  the  claimant  had  never  lived 
in  the  street  at  all,  how  would  the  description  in  the 
list  enable  him  to  identify  the  house?  Then,  again,  it 
does  not  appear  that  any  evidence  was  offered  to  sup- 
ply the  number  of  the  house,  much  less  that  it  was  sup- 
plied to  the  satisfaction  of  the  revising  barrister.  With 
respect  to  the  101st  section,  all  the  effect  of  the  provi- 
sion which  has  been  referred  to  is,  that  when  every 
thing  required  by  the  act  can  be  inferred  from  the 
description,  it  will  suffice.  The  description  must  be 
such  as  to  be  commonly  understood,  and  in  this  case 
there  is  notliing  from  which  one  could  understand  aoy 
thing  about  the  house. 

Erle  J.  It  appears  to  me  that  the  decision  must  be 
affirmed.  It  is  clear  the  revising  barrister  had  a  right  to 
expunge  the  name  from  the  list  of  claimants  if  he  thought 
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die  description  msufficient,  and  if  the  number  of  the 
first  bouse  were  not  supplied  to  his  satisfaction*  But 
if  the  number  were  so  supplied,  then  he  had  the  power 
to  insert  that  number,  and  it  was  his  duty  to  do  so ; 
and  if  the  question  intended  to  be  raised  was,  whether 
the  barrister  had  such  a  power,  it  is  very  much  to  be 
regretted  that  the  case  was  not  so  drawn  up.  All  that 
the  case  finds  is,  that  the  number  was  omitted,  and,  the 
revising  barrister  having  exercised  his  discretion,  and 
expunged  the  name,  I  can  see  no  ground  for  reversing 
bis  decision. 

Decision  affirmed. 


1846. 


Floundbss 

▼. 
DoNiriK. 


Bawlins,  Appellant,  and  The  Overseers  of 
West  Debby,  Respondents. 

A  T  a  court  held  before  Thomas  Horncastle  Marshall^ 
Esq.,  one  of  the  barristers  appointed  to  revise  the 
list  of  voters  for  the  southern  division-  of  the  county  of 
Lancaster^  the  overseers  of  the  township  of  West  Derby 
elated  to  the  names  of  George  Atkinson  and  of  thirty- 
seven  other  persons  being  retained  in  the  list  of  claim- 
ants to  vote  in  the  said  township.  The  barrister  struck 
out  the  names  of  the  said  claimants  from  the  said  list, 
subject  to  the  opinion  of  the  Court  of  Common  Pleas 
on  the  following  case :  ^- 

AU  the  said  claims  were  delivered  at  the  dwelling- 
house  of  one  of  the  overseers  of  the  said  township  of 

West  Derbj/j  in  his  absence,  about  nine  o'clock  in  the 


January  15. 


If  the  20th  of 
July  falls  on  a 
Sunday,  service 
on  that  day  of 
a  notice  of 
claim  upon  an 
overseer  is  suf- 
ficient, within 
the  meaning  of 
Stat.  6  Viet, 
c.  1 8.  8,  4. 
Where  a 
respondent 
appears,  he 
cannot  object 
to  the  form  of 
the  notice  of 
intention  to 
prosecute  the 
appeal,  given 
under  j.  6S.    , 
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1 846.       evening  of  Sunday^  the  20th  of  July  last.  The  overseers, 
R^^„„,       nevertheless,  published  such  claims  in  the  list  of  claim- 
J>  ants,   but  inserted  opposite  to  each  name  the  word 

Overseen  of  « objected,"  and  at  the  revision  of  the  said  list,  con- 
tended  that  such  service  of  the  said  claims  respectively 
was  insufficient  and  invalid,  having  been  made  on 
Sunday^  and,  the  following  day  being  too  late  by  law  for 
the  service  of  such  notices,  that  such  claimants,  there- 
fore, were  not  eotided  to  have  their  names  retained  in 
the  said  list  The  barrister  allowed  this  objection,  and 
directed  Rawlins  to  be  the  appellant,  and  the  overseers 
of  West  Derby  to  be  the  respondents  in  a  consolidated 
appeal. 

Arnold^  for  the  respondents,  submitted  that  there  was 
a  preliminary  objection  to  the  hearing  of  the  appeal, 
inasmuch  as  the  notice  sent  by  the  appellant  of  his  in- 
tention to  prosecute  the  appeal,  pursuant  to  stat.  6  Vict, 
c,  18.5.62.,  was  headed  ^^  Edward  Bawlins  appellant, 
and  Tfiomas  Augustus  Granville  Dolling^  overseer  of  fVest 
Derhfi  respondent."  Due  notice,  therefore,  had  not  been 
given  to  the  respondents^  who  were  the  overseers  of  JFett 
Derby.  \Tindcd  C«  J.  There  is  no  occasion  for  the  ap- 
pellant to  prove  the  service  of  his  notice,  under  the 
sixty-fourth  section,  unless  the  respondents  do  not  ap- 
pear (a).  If  they  do  not  appear,  the  G>urt  will  deal  with 
the  case  in  their  absence.]  The  heading  of  the  notice, 
ought  to  be  like  the  heading  of  an  affidavit,  and  pro-, 
perly  intituled  with  the  names  of  all  the  parties. 
[Maule  J.  Suppose  it  were  an  affidavit  of  service,  and. 
that  a  party  were  moving  upon  it  to  make  a  rule  ab- 
solute ;  could  the  other  side  appear  and  dispute  its  suf- 

(a)  See  Kewton  ▼.  Tkit  Ooeneers  of  Mobberley,  ant^  p.  SSX 
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ficiency?    It  is  clear  that  such  a  thnig  could  not  be        1846. 
done.]  I  ^ 

▼. 

The 

Cromptouj  for  the  appellant.     The  question  is,  whe-    jOverwenof 
ther  service  of  a  notice  of  claim  upon  an  overseer  on 
the  .20th  o(Juk/f  when  that  day  happens  to  fall  on  a. 
Sunday,  is  sufficient     The  stat  6  Vict.  c.  18.  s.  4.  enacts 
that  any  person,  desirous  of  making  a  claim  to  have  his 
name  inserted  in  the  register  about  to  be  made,  shall 
give  or  send  to  the  overseers,  on  or  before  the  20th  day 
ofjitfy,  a  notice  in  writing  of  his  claim.     There  is  no-, 
thing,  therefore,  in  this  section  which  makes  the  service 
on  a  Sunday  bad.     In  various  other  instances  the  Re- 
gistration  Act  carefully  excepts  Sunday,  and  forbids  > 
particular  acts  to  be  done  on  that  day,  as  in  sections. 5, 
8, 12,  18,  and  20.     The  act  of  delivering  the  notice  of 
claim,  therefore,  was  not  void  under  the  stat.  6  Vict., 
c,  18.;    neither  was  it  void  at  common  law,   which, 
legalised  all  acts  done  on  a  Sunday,  except  judicial  acts. 
Fairs  and  markets  were  commonly  holden  on  that  day 
in  Catholic  times ;  and  in  Comyns  v.  Boyer  {a),  it  was 
held  that   '*  a  fair  holden   upon   the  Sunday  is  well 
enough,  although  by  the  statute  (27  Hen.  6.  r.  5.)  there 
is  a  penalty  inflicted  upon  the  party  that  sells  upon  that 
day;  but  it  makes  it  not  to  be  void."     Notices  which 
are  required  to  be  seen  by  the  parishioners  are  now 
commonly  affixed  to  the  church-doors,  for  the  express 
.purpose  of  being  seen  by  persons  on  Sundays,  when 
they  go  to  church.     Nor  does  the  sending  of  these  no- 
tices of  claim   fall  within  the  provisions  of  the  stat, 
29  Car.  2.  c.  7.     The  receipt  of  the  notices  by  the  over- 
seers is  not  <*  a  work  of  their  ordinary  calling  '^ .  within 

(a)  Cro.  EHx.  485. 
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1846.        the  meaning  of  the  first  section  of  that  statute;  Rex  v» 

RAwuMt       Whitnash  (a) ;  Degbie  v.  Levi  {b) ;  Peate  ▼.  Dicken  (c) ; 

J>  Drury  v.  Defontaine  (d).      Neither  does  the  case  come 

Ofeneert  of    within  the  sixth  section  of  the  statute  of  Charles^  as  the 

notices  are  not  in  the  nature  of  process ;  Doe  (L  Turner 

v.   Benallack  {e) ;  Alanson  v.  Brookbank{g);    Bedoe  t. 

Alpe  {h) ;  B£x  v.  Grees  {i) ;  Walgrave  v.  Tailor  {jk).      In 

Regina  v.  ITie  Justices  of  Middlesex  (/),  the  question  was 

discussed  at  the  bar,  whether  a  notice  of  appeal  served 

on  a  Sunday  was  a  good  service ;  but  the  Court  did  not 

express  any  opinion  upon  that  point. 

Arnold  for  the  respondents.  It  may  be  admitted 
that  a  service  on  Sunday  would  have  been  sufficient,  if 
the  20th  of  Juiy  had  not  been  the  last  day  on  which  the 
notices  could  have  been  served,  because  the  overseers 
would  have  been  enabled  to  examine  them  within  the 
time  prescribed  by  the  act.  The  broad  ground  upon 
which'  it  is  submitted  that  such  a  service  was  invalid  is, 
that  the  law  will  not  compel  a  party  to  work  on  a 
Sunday.  The  overseer  was  not  bound  to  open  these 
notices  on  the  Sunday,  and,  consequently,  he  cannot  be 
taken  to  have  received  them  on  the  20th  of  July. 
There  is  no  hardship  to  the  parties  in  holding  these  no- 
tices to  be  invalid,  because  they  have  from  the  20th  of 
June  to  the  20th  of  July  to  send  them  in  to  the  over- 
seers. There  is  an  analogy  between  this  case  and  that 
of  a  notice  of  dishonour  of  a  bill  of  exchange,  which,  if 

(a)  1  B.^C.  596.  (6)  1  C.  (•  J.  ISa 

(r)  \C,M.i  R.  428.  (rf)  1  Taunt.  ISl. 

(0  saw.  N.  P.  7S8.  9Ui  «d.  (g)  CaHk.  504. 

(A)  Sir  W.  Janes,  156.  (t)  Comb.  46S. 

(A)  1  Ld.  Rajfm.  705. 
(0  12  Lmo  Joum.  N.  S.  Mi.  C  59. 
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received  on  a  Sunday f  is  considered  not  to  be  recei?ed        1846. 
till  the  next  day ;  Byles  on  Bilk  {a).    So,  if  the  last  of      eawuwb 
the  three  days  of  grace  falls  on  a  Sunday^  the  bill  must  r^^ 

be  paid  on  the  Saturday.    Again,  by  Reg.  Gen.  Hilary   J?^*"^  ^ 
term,  2  fV.  4s.  r.  8.,  it  is  ordered,  that  where  anj/l  par- 
ticular number  of  days,  not  expressed  to  be  clear  days, 
is  prescribed  by  the  rules  or  practice  of  the  courts,  the 
same  shall  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last,  unless  the  last  day  shall  happen 
to  fall  on  a  Sunday  &c.,  in  which  case  the  time  shall 
be  reckoned  exclusively  of  that  day  also.     The  practice 
which  formerly  obtained  was  bottomed  upon  the  same 
principle.     lO'essiwett  J.  It  has  been  held  that  a  rule  nisi 
for  an  attachment  for  non-payment  of  money  cannot  be 
served  on  a  Sunday  ;  M*Ileiam  v.  Smith  {b) ;  and  also  that 
service  on  a  Sunday  of  notice  of  plea  filed,  is  void ; 
Roberts  v.  Monkhouse  (c) ;  but  the  ground  upon  which 
those  decisions  proceeded  was,  that  such  notices  were 
in  the  nature  of  process.]     With  regard  to  those  cases 
in  the  act  where  Sunday  is  expressly  excepted,  the  ex- 
ceptions seem  to  have  been  introduced  ex  abundanti 
cauteldf  lest  at  any  time  a  question  might  arise  whether 
the  overseers  or  tax-collectors  were  compelled  to  pro- 
duce their  lists  or  books  for  the  perusal  of  parties  upon 
the  Sunday. 

Crompton  was  not  called  upon  to  reply. 

TiNDAL  C.  J.  It  appears  to  me,  that  in  this  case 
there  was  a  due  delivery  of  the  notices  of  claim,  as  re* 
quired  by  the  fourth  section  of  the  stat.  6  Vict.  c.  IS. 

(a)  p.  163.  Snd  cd.  (6)  8  7.  B.  86. 

(c)  8  Euti,  547. 
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1846.       That  section,  in  plain  terms,  authorizes  **all  persons 
I  "  who  are  desirous  to  have  their  names  inserted  in  the" 

▼•  register  about  to  be  made,  to  give  or  send  to  the  over- 

Overieen  of  seers,  <m  Of  before  the  20th'  day  of  July  then  next  en- 
suingi  a  notice  in  writing,  by  them  signed,  of  their 
claim  to  vote."  Now,  the  argument  on  behalf  of  the 
respondents  is,  that  when  the  20th  of  Jufy  falls  on  a 
Sunday^  the  notice  should  be  served,  at  the  latest,  on 
the  Saturday  preceding.  There  is,  however,  no  such 
exception  in  the  statute,  and  we  must  take  the  act  as 
we  find  it,  especially  when  it  is  clear  that  where  the 
legislature  intended  to  except  Sunday^  they  have  ex* 
pressed  that  intention,  and  that  in  several  instances. 
The  only  other  act  of  parliament  which  could  bear 
upon  this  question  is  the  staL  29  Car,  2.  c.  7. ;  but  it  is 
clear,  that  the  sending  of  a  notice  of  claim  to  the  over- 
seer is  not  an  act  which  falls  within  any  of  the  provi- 
sions of  that  statute;  it  is  not  a  work  done  in  the  way  of 
a  man's  ordinary  calling,  nor  is  it  the  service  of  any 
^*  writ,  process,  warrant,  order,  judgment,  or  decree.** 
At  common  law  many  things  might  be  legally  done  on 
a  Sunday.  Thus,  an  entry  for  a  condition  broken,  or  a 
demand  of  possession,  may  be  made  on  a  Sunday;  and 
I  see  no  reason  why  the  same  rule  should  not  apply  to 
the  service  of  a  notice  of  claim  under  the  Registration 
Act.  An  argument  has  been  drawn  from  the  law  with 
respect  to  notices  of  dishonour  of  bills  of  exchange,  but 
the  analogy  will  not  assist  the  respondents,  unless  it 
could  be  shewn  that  the  service  of  a  notice  of  dishonour 
on  a  Sunday  is  altogether  void,  whicli  is  not  the  case.  I 
think,  therefore,  that  the  decision  of  the  revising  bar- 
rister was  wrong. 
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Maule  J.     I   am   of  the  same  opinion.     The  act  1846. 

requires  that  the  notices  of  claim  shall  be  delivered  on  I            " 

or  before  the  20th  of  July,  in  order  that  the  overseers  y- 

may  have  all  the  time  which  intervenes  between  that  Ov«rM«nof 

W*MP  T^vmwv 

day  and  the  last  day  of  July  to  make  out  their  list  of 
claimants.  In  this  case  they  have  had  all  the  time 
which  the  act  intended  they  should  have  for  that  pur- 
pose. The  words  of  the  statute  are  quite  clear,  and  we 
ought  not  to  travel  beyond  those  words,  unless  it  could 
be  shewn  that,  by  following  them  strictly,  we  should 
allow  parties  to  do  that  which  is  contrh  bonos  mares,  or 
against  the  law  of  the  land.  There  is  no  law,  however, 
which  requires  that  acts  of  this  description  shall  not  be 
done  on  a  Sunday.  In  the  case  of  a  notice  of  dishonour 
of  a  bill  of  exchange,  the  service  is  not  void  if  made  on 
9iSmid(nf,  but,  according  to  the  rule  which  the  custom 
of  merchants  has  introduced,  in  order  to  enable  them  to 
shut  up  their  places  of  business  on  that  day,  Sunday  is 
not  reckoned  in.  the  computation  of  time.  The  statute 
89  Car.  2.  c.  7.  has  no  application  to  the  present  case. 
That  act  was  passed  with  a  view  to  conciliate  a  great 
number  of  persons  in  this  country,  who  at  that  time 
held  very  strict  notions  on  the  subject  of  the  observance 
of  the  Sunday,  which  they  wished  to  assimilate  to  the 
Jewish  Sabbath.  With  respect  to  the  acts  expressly 
prohibited  by  that  statute,  its  provision^  of  course,  still 
apply,  but  all  other  acts  that  are  not  either  judicial,  or 
nuda  in  se,  may  be  lawfully  done  on  a  Sunday.  It  may 
be  even  compulsory  upon  a  party  to  deliver  a  notice  of 
claim  on  a  Sunday,  as  in  the  tase  of  a  notice  sent  by 
post,  which  must  be  delivered,  in  the  country,  though 
not  in  L/mdon,  on  a  Sunday,  {a) 

(a)  See  CobriUe  r.  Tht  Town  Clerk  of  Roehetter,  inM,  note  (•). 
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Win  DxBBT. 


Cresswell  J.  I  am  entirely  of  the  same  opinion. 
The  statute  requires  the  notices  of  claim  to  be  sent  to 
the  overseers  ^  on  or  before  the  20th  day  of  Jviyl* 
Upon  these  words  we  are  invited  to  engraft  an  exoep* 
tion,  but  how  is  it  to  be  done  ?  Are  we  to  shorten  or 
lengthen  the  time,  when  the  20th  of  Jviy  happens  to 
fall  on  a  Sunday  ?  It  is  much  more  reasonable  to  ad-* 
here  to  the  plain  words  of  the  act,  when  a  strict  ad- 
herence to  them  will  not  lead  to  the  infringement  either 
of  the  common  law  or  of  any  other  statute. 


Vacation, 

A  notice  of  ob- 
jection lent  by 
post,  it  not  void 
becauM  deli- 
vered} in  the 
ordinary  course 
of  post,  on  a 
Sunday, 

Where  the 
respondent 
does  not  appear, 
the  Court  will 
not  giTC  judg- 
ment for  the 
appellant, 
without  tbe 
production  of 
an  aflSdaTit, 
stating  that  ten 
days*  notice  has 
been  given  to 
the  reqx>ndent 
of  the  appel- 
lant's intention 
to  prosecute 
the  appeal. 


Erle  J.  I  also  think  that  the  service  of  the  notices 
of  claim  was  good.  It  may  be  observed,  that  the  over- 
seers will  not  be  subjected  to  any  hardship  by  the 
decision  of  the  Court ;  all  they  will  have  to  do  is  to  re- 
ceive  the  notices,  which  they  need  not  read  till  the  (bil- 
lowing day. 

Decision  reversed,  (a) 

(a)  CoLviLLE^  Appellant^  and  The  Town  Clerk  of  Roobester^'^ 

Respondent. 

This  was  a  consolidated  appeal  from  the  decision  of  John  David  Ckamberm^ 
Esq.,  the  revising  barrister  for  the  city  of  Rochester, 

A  notice  of  objection  was  posted  on  Saturday,  the  23d  of  August,  1 84S, 
and  in  the  ordinary  course  of  post,  would  hsTe  been  delivered  on  Sunday^ 
the  S4th  of  August,  Upon  an  objection  being  made  to  the  validity  of 
such  notice,  as  delivered  and  served  on  Sunday f  the  barrister  decided  thmJL 
the  notice  was  invalid  by  reason  of  tbe  service  being  effected  on  Sunday^ 
and  was  therefore  void  as  being  within  the  eih  section  of  the  stau 

S9  Car,  S.  c.  7. 

The  case  was  argued  (January  15.)  by  C.  Jones  Serjt  for  the  appelUmt. 
No  counsel  appeared  for  the  respondent. 

Hie  case  stood  over  for  the  production  of  an  affidavit  of  notice  to  pio- 
secute  the  appeal,  pursuant  to  6  Vict,  c.  18.  s.  64.  (a) ;  and  C  Jomem 
having  subsequently  produced  such  an  affidavit. 


Per  Curiamj 


Decision  reversed. 


(a)  See  Newton  v.  The  Overseers  of  JHobberley,  smti,  p.  335. 
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HoTLAND,  Appellant,  and  Bbemner,  Respondent.    January  19. 

T^HIS  was  an  appeal  from  the  decision  of  Thomas  AbonAfde 

•^  purchase  of 

Homcastle  Marshall^  £sq.,  one  of  the  revising  bar-  Und  for  a 

•  .         £•       ty     .i  y  T  •  Taluable  con- 

risters  for  South  Lancashire*  sidention  it 

Frazer  William  Hqyland  and  seventeen  other  persons  "^Vby^Se 
(whose  cases  were  consolidated  with  that  of  Hqyland)  ^  \^  ® 

wrtU%  9«  c*  ST. 

were  objected  to  as  not  being  entitled  to  have  their  <•  5.,  although 

the  vendees 

names  retained  in  the  list  of  claimants  for  the  township  buy  the  land 
of  NetDton^  in  the  southern  division  of  the  county  of  of  splitting  and 
Lancaster^  in  respect  of  the  several  qualifications  men-  terest^^eretn"" 
tioned  in  such  list     The  revising  barrister  struck  out  JSkSf Indsuch 
the  names  of  all  the  claimants  from  the  list,  subject  to  object  is  known 

■*  and  acquiesced 

the  opinion  of  the  Court  on  the  following  case :  —  '^^^l  tbe  agent 

°  of  the  vendor  ; 

It  appeared  in  evidence,  that  some  time  during  the  the  vendor  him. 

self  not  know- 
latter  part  of  the  year  1844*,  Mn  Charles  Diiffieldy  house  ing  that  the 

agent,  in  Manchester^  was  employed  by  the  claimants,  vendees  is  to 
who  were  all  members  or  supporters  of  a  certain  ""  pyv««e* 
political  association,  called  the  Anti-Monopoly  Associa" 
tionj  to  procure  for  them  qualifications  to  vote  for  mem- 
bers of  parliament  for  South  Lancashire,  Accordingly, 
Dijffieldf  in  the  month  of  January  1845,  applied  to  Mr. 
IVorthingtofij  a  solicitor  in  Manchester^  who  was  known 
by  Duffidd  to  have  property  on  sale,  which  would 
confer  qualifications  to  vote  for  the  said  division  of 
South  Lancashire  J  to  purchase  such  qualifications  for 
Hqyland  and  the  other  claimants.  He  agreed  with 
Di^dd  to  sell  certain  freehold  land  and  houses  in  the 
township  of  Nension^  the  property  of  a  Mr.  Whittaher, 
who  had  employed  Worthington  to  dispose  of  this  and 
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1846.        other  real  estates.     No  contract  in  writing  as  to  the 
HoTLAvn      purchase  was  entered  into  between  any  of  the  pur- 

4 

Bebmvsr.      chasers,  or  DuffUld^  as  their  agent,   and    Whittaker. 
Worihingtm  was  employed  by  Duffield  as  agent  for  the 
purchasers,  to  draw  the  conveyances  on  their  behalf, 
and  they  did  not  personally  consult  him  ( Wbrtkingion) 
relative  to  the  purchase.      Different  portions  of  the 
above  freehold  premises  were  conveyed  to  the  claimants 
in  fee,  by  several  separate  deeds,  in  all,  nine;  sacfa 
claimants,  where  more  than  one  purchaser  was  included 
in  the  same  conveyance,  taking  their  respective  shares 
as  tenants  in  common.     All  the  conveyances  were  duly 
executed  before  the  31st  day  of  January  1845,  and  the 
purchase*money  for  each  was  handed  over  to  fVorik" 
ingUm  at  the  time  of  execution  by  Duffield^  who  had 
previously  received  it  from  the  purchasers.     The  price 
given  for  each  purchase  appeared  to  be  the  fair  market- 
able value  for  the  property  bought.     The  claimants 
have  each  received  the  rents  of  their  respective  portions 
or  shares,  which  are  of  sufficient  value  to  confer  a  vote. 
It  did  not  appear  that  Whittaker  knew  of  the  object  the 
claimants  had  in  view  in  making  these  purchases.    The 
revising  barrister  was  of  opinion,  that  such  object  was 
to  acquire  for  themselves  votes  for  the  purpose  of  roul* 
tiplying  voices  for  the  election  of  members  of  parliament 
for  the  southern  division  of  Lancashire^  and  for  that 
purpose  to  split  and  divide  their  interest  in  the  houses 
and  land  so  purchased  by  them ;  and  he  was  further  of 
opinion,  that  such  object  was  known  and  acquiesced  in 
by  the  vendor's  solicitor  before  the  execution  of  the 
several  conveyances  above  referred  to.     He  therefore 
thought  all  such  conveyances  void  for  the  purpose  of 
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conrerring  such  votes  as  aforesaid,  under  the  7  &  8  W,  3.        1846. 

^'  ^^'  HOYLAKD 

T. 

Brbmkie. 

Cockbum  (with  whom  i^as  Kinglake  Serjt.)  for  the 
appellant.  Without  discussing  the  general  question 
arising  where  both  the  vendor  and  vendee  are  cognizant 
of  the  object  intended  by  the  conveyance,  it  is  submitted 
that  as  the  grantor  here  was  ignorant  of  the  object  of 
the  vendees,  the  stat.  7  &  8  ^.  3.  c.  25.  s,  7.  does  not 
apply.  The  knowledge  of  that  object  which  Worth-' 
ington  had,  is  not  sufficient  to  affect  the  grantor,  and 
the  case,  therefore,  clearly  comes  within  the  principle  of 
the  decision  in  Marshall  v.  B&am  {a\ 

Arnold  for  the  respondent.  Worthington  had  all  the 
requisite  authority  to  sell  for  Whittakery  and  any  repre- 
sentation made  by  the  agent  in  the  course  of  the  trans- 
action would  bind  his  principal.  The  knowledge  of  the 
agent  must  also  be  taken  to  be  the  knowledge  of  the 
principal,  otherwise  it  would  be  impossible,  in  many 
cases,  to  affect  the  employer  with  notice. 

TiNDAL  C.  J.  The  revising  barrister  does  not  find 
that  the  vendor  had  any  intention  to  multiply  voices ; 
and  even  supposing  that  he  knew  such  to  be  the  inten- 
tion of  the  vendees,  that  would  not  be  enough  unless  he 
entertained  the  same  intention  himself.  The  case  of 
Marshall  v.  B&txm  (a)  must  be  considered  as  governing 
the  present,  and  therefore  the  decision  of  the  revising 
barrister  must  be  reversed. 

Decision  reversed. 

(a)  Ante,  p.  278. 
VOL.  I.  E  E 
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January  26.      BiSHOP,  Appellant,  and  SfiCBDLEY,  Respondent* 


Tbe  appellant, 
not  being  rated 
to  the  poor  for 
the  house 
which  he  occu- 
pied, delivered 
to  the  overseer 
a  notice  of 
claim  to  be 
rated,  at  the 
same  time 
asking  him 
whether  any 
rates  were  due. 
The  overseer 
replied,  be  did 
not  know,  and  • 
tlie  appellant, 
who  had  more 
money  in  his 
pocket  than 
was  sufficient 
to  pay  the  rates, 
said  *<  If  there 
are,  I  am  pre- 
pared to  pay 
them."    The 
overseer  said 
«  i  will  see  to 
it,'*  upon  which 
the  appellant 
went  away. 
JfeU,  that  this 
was  not  a 
tender  of  the 
amount  dna, 
within  the 
meaning  of 
8tat«  »  ffUL  4. 
c.  45.  «.  sa 


^T^HIS  case  came  before  the  Court  upoa  an  appeal 
from  the  decision  of  Denis  Creagh  Moylan,  Esq., 
the  revising  barrister  for  tbe  city  of  Westminster. 

James  Bishop  claimed  to  be  registered  as  occupier  of 
a  house,  No.  213,  Piccadilly^  in  the  parish  of  St.  James, 
Westminster, 

The  revising  barrister  decided  that  the  said  James 
Bishop  was  not  entitled  to  have  his  name  inserted  in  the 
list  of  voters,  in  consequence  of  his  not  having  been 
rated  in  respect  of  the  premises  which  he  occupied  as 
aforesaid,  during  the  twelve  months  ending  on  the  3 1st  of 
July  1845,  and  of  his  not  having  paid  on  or  before  the 
20th  day  of  July  all  the  rates  which  were  due  in  respect 
of  such  premises  previously  to  the  6th  day  of  April 
preceding ;  subject,  however,  to  the  opinion  of  the  Court 
of  Common  Pleas  upon  the  following  case :  — 

Bishop  had  never  been  rated  to  the  poor's  rate  for 
the  house  which  he  occupies.  The  only  name  that  ap- 
pears upon  the  rate  book  is  that  of  Edmund  Jchn  Seoitf 
the  landlord.  On  the  20th  of  Jufy  there  remained  a 
sum  of  3/.  25. 6d.  unpaid  of  rates  due  on  the  6th  day  of 
April  last. 

Bishop*s  evidence  in  support  of  his  claim  was  to  the 
following  effect:  —  *'  On  the  19th  of  June  last  I  called 
on  Mr.  James  Catchpool,  one  of  the  overseers,  at  his 
shop  in  B^gerU  Street.  I  there  delivered  to  him  a  notice 
of  claim  to  be  rated  for  the  house  I  occupy.  I  asked 
Catchpool  whether  there  were  any  rates  due.     He 
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he  did  not  know.  I  then  said,  *  If  there  are  I  am  pre- 
pared to  pay  them.'  Catchpool  replied,  ^  I'll  see  to  it.' 
I  never  made  any  further  inquiry,  and  I  never  heard 
again  upon  the  subject.  I  am  sure  that  when  I  called 
upon  Mr.  Catchpool  I  had  money  in  my  pocket,  because 
I  remember  having  first  gone  home  for  a  10/.  note. 
Nothing  more  than  what  I  have  stated  passed  between 
me  and  the  overseer." 

The  revising  barrister  held  that  the  effect  of  the  in- 
dulgence given  by  the  thirtieth  section  of  the  Reform 
Act  to  persons  claiming  to  be  rated  could  not  be  to  put 
them  in  a  better  position  than  those  persons  were  in 
who  were  actually  rated,  and  that  Bishop  was  bound  to 
see  that  the  rates  due  on  the  6th  of  April  in  respect  of 
his  premises  were  paid  on  or  before  the  20th  of  July. 
The  revising  barrister  also  decided  that  there  was  not, 
according  to  Bishop^s  own  evidence,  sufficient  proof  in 
this  case  of  such  a  tender  of  rates  on  the  1 9th  of  June 
as  b  required  by  the  statute. 

If  the  Court  of  Common  Pleas  should  be  of  opinion 
that  the  said  decision  was  wrong,  the  name  of  the  said 
appellant  is  to  be  inserted  on  the  register  of  voters  as 
follows :  — 


1846. 


BxsHor 

V. 

Smbdlbt. 


James  Biahop, 

213,  Piccadilly. 

House. 

SIS,  Piccadilly. 

Arnold  for  the  appellant.  The  revising  barrister  was 
wrong  in  deciding  that  the  tender  of  rates  was  in- 
sufficient. The  Stat.  2  fV.  4.  c.  45.  s.  SO.,  after  enacting 
that  occupiers  may  claim  to  be  rated  to  the  relief  of  the 
poor,  proceeds  thus:  ^*And  upon  such  occupier  so 
claiming  and  actually  paying  or  tendering  the  full 
amount  of  the  rate  or  rates,  if  any,  then  due  in  respect 


Bishop 

Y. 
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1846.  of  such  premises,  the  overseers  of  the  parish  or  town- 
ship in  which  such  premises  are  situate  are  hereby  re* 
quired  to  put  the  name  of  such  occupier  upon  the  rate 
for  the  time  being;  and  in  case  such  overseer  shall 
neglect  or  refuse  so  to  do,  such  occupier  shall  neverthe- 
less, for  the  purposes  of  this  act,  be  deemed  to  have 
been  rated  for  the  relief  of  the  poor  in  respect  of  such 
premises  from  the  period  at  which  the,  rate  shall  have 
been  made  in  respect  of  which  he  shall  have  so  claimed 
to  be  rated  as  aforesaid."  It  is  clear  that  in  this  case 
the  party  did  all  that  lay  in  his  power  to  comply  with 
the  requisitions  of  the  statute,  and  he  ought  not  to 
suffer  from  the  neglect  of  the  overseer.  [^Matde  J. 
How  can  the  overseer  tell,  the  moment  he  is  asked, 
what  is  the  amount  of  rates  due  in  respect  of  any  house 
in  his  parish  ?  The  claimant  might  have  ascertained 
the  amount  of  the  rate  himself,  before  he  went  to  the 
house  of  the  overseer.]  Not  being  on  the  rate,  he  had 
no  right  to  inspect  the  rate  books ;  but  he  did  all  he 
could ;  he  went  with  money  in  his  pocket,  and  he  told 
the  overseer  that  if  any  rates  were  due  he  was  prepared 
to  pay  them.  In  Bevans  v.  IU€s{a)  a  tender  made 
under  similar  circumstances  was  held  valid.  There  the 
defendant,  in  consequence  of  an  application  from  the 
plaintiff's  attorney  for  about  108/.,  principal  and  in- 
terest on  two  promissory  notes,  sent  a  person  to  the 
attorney,  who  told  him  that  *^  he  came  to  settle  for  the 
two  notes,  principal  and  interest,  and  he  wished  to 
know  what  was  due;"  and  also  laid  down  150  sove- 
reigns, out  of  which  he  desired  the  attorney  to  take  the 
principal  and  interest. 

(a)  S  M,^  W,  906. 
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Merewether^  contrh^   was   not  called    upon   by   the        1846. 
G>urt« 


TiNDAL  C.  J.  I  think  the  revising  barrister  came  to 
a  right  decision  in  this  case.  The  thirtieth  section  of 
the  Reform  Act  requires  the  occupier  claiming  either 
actually  to  pay  the  rate,  or  to  tender  the  full  amount 
due.  It  is  clear  that  there  was  no  actual  payment;  and 
it  appears  to  me  that  there  was  not  a  sufficient  tender 
of  the  amount;  for  the  understanding  between  the 
parties  seems  to  have  been,  that  if  the  claimant  would 
call  again  upon  the  overseer,  he  would  inform  him 
whether  any,  and  what  amount  of  rates,  were  due.  It 
appears  that  he  did  not  call  again,  and  having  therefore 
left  the  overseer's  house,  re  infect&y  he  has  not  complied 
with  the  requirements  of  the  act  of  parliament. 

Maule  J.  I  am  of  the  same  opinion.  Hie  question 
is,  whether  there  was  a  tender  within  the  meaning  of 
the  thirtieth  section  of  the  statute.  Without  meaning 
to  say  that  the  tender  required  by  this  section  must  be 
made  with  the  same  nicety  and  precision  which  is  ne- 
cessary to  support  a  plea  of  tender,  a  party  ought  to  do 
what  is  fair  and  reasonable.  The  overseer,  it  is  plain, 
acted  bondjide;  but  the  appellant  conducted  himself 
very  much  like  a  person  who  did  not  wish  to  pa^  the 
rate ;  for  when  the  overseer  said,  '^  I  will  see  to  it,''  he 
left,  and  never  went  near  the  house  again,  relying  on 
what  he  had  already  done  as  being  a  sufficient  tender^ 
which  it  certainly  was  not. 

Cresswell  and  Erle  JJ.  concurred. 

Decision  affirmed,  with  costs. 
E  E  S 
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1846. 


jcmvary  26.    Cboucheb,  Appellant,  and  Browne,  Respondent. 


Freemen  and 
liTerymen  of 
the  city  of 
London  ad- 
mitted to  their 
freedom  by 
purchase  since 
the  iBt  of 
March,  18S1, 
are  entitled  to 
be  registered 
and  to  vote, 
notwithstand- 
ing the  proviso 
in  the  S2d 
section  of  the 
Reform  Act» 
which  applies 
only  to  bur- 
gesses or  free- 
men in  otfaer^ 
cities  or 
boroughs. 

The  Court 
refused  costs, 
though  one 
side  only  had 
been  heard, 
where  the  ques- 
tion was  en- 
tirely a  matter 
of  ^w. 


A  T  a  court  held  before  Thomas  James  Arnold^  Esq., 
the  revising  barrister  for  the  city  of  JLondxm^  J.  //. 
Croucher  duly  objected  to  the  name  of  £.  Browne  being 
retained  in  the  list  of  such  of  the  freemen  of  London  as 
are  liverymen  of  the  Company  of  Bakers,  entitled  to 
vote  in  the  election  of  members  for  the  city  of  London, 
The  revising  barrister  retained  the  name  in  the  list, 
subject  to  the  opinion  of  the  Court  upon  the  following 
case:  — 

The  respondent  was  admitted  to  the  freedom  of  the 
company  of  bakers,  and  to  the  freedom  of  the  city  of 
London^  by  redemption  or  purchase  in  the  month  of 
January  18S4,  and  to  the  livery  of  the  said  company  in 
the  month  of  March  following.  His  qualification  was 
in  other  respects  perfect.  On  behalf  of  the  appellant  it 
was  contended  that  by  the  2  W.  4.  c,  45.  «.  32.  the  re- 
spondent was  disqualified,  inasmuch  as  having  been  ad- 
mitted a  freeman  since  the  1st  of  March  1831,  <*  others 
wise  than  in  respect  of  birth  or  servitude,''  he  was  not 
entitled  to  vote  ^^  as  such."  The  revising  barrister 
decided,  that  the  words  *^  as  such  "  in  the  said  section 
were  limited  to  persons  who  voted  as  burgesses  or  free- 
men ;  that  the  freemen  and  liverymen  of  London  did  not 
vote  as  freemen,  but  as  freemen  and  liverymen;  and 
therefore  that  a  freeman  and  liveryman  who  bad  been 
admitted  a  freeman  by  purchase  after  the  said  1st  of 
March  1831,  was  not  disqualified  by  the  disfranchising 
proviso  of  the  said  section.     If  the  Court  should  be  of 
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opinion  that  the  said  decision  was  wrong,  the  name  of        1846. 
the  said  respondent  was  to  be  expunged  from  the  list  of 
voters  for  the  said  company. 


Kinglake  Serjt  (Wekby  with  him)  for  the  appellant 
On  the  true  construction  of  the  thirty-second  section  of 
the  Reform  Act,  the  revising  barrister  was  clearly 
wrong.  That  section  entitles  every  person  to  vote 
**  either  as  a  burgess  or  freeman,  or,  in  the  city  of 
London^  as  a  freeman  and  liveryman,"  provided  such 
person  shall  be  duly  registered ;  and  then  the  proviso 
declares  ''  that  nQ  person  who  shall  have  been  elected, 
made,  or  admitted  a  burgess  or  freeman  since  the  1st 
day  of  March  1831,  otherwise  than  in  respect  of  birth 
or  servitude,  or  who  shall  hereafter  be  elected,  made, 
or  admitted  a  burgess  or  freeman,  otherwise  than  in 
respect  of  birth  or  servitude,  shall  be  entitled  to  vote 
as  suchf  in  any  such  election  for  any  city  or  borough  as 
aforesaid,  or  to  be  so  registered  as  aforesaid."  The  argu- 
ment on  the  other  side  will  no  doubt  be,  that  this 
restriction  applies  to  one  class  only  of  the  peraons 
mentioned  in  the  proviso;  and  that  the  words  **as 
such  ^  refer  only  to  burgesses  or  freemen,  and  not  to 
liverymen.  It  is  submitted,  however,  th^t  no  livery- 
man can  vote  for  the  city  of  London  who  has  been 
admitted  to  his  freedom  by  purchase,  since  the  1st  of 
March  1831.  The  object  of  the  legislature  was  to  ex- 
clude honorary  freemen,  and  thus  preserve  the  purity 
of  the  franchise,  and  there  is  no  reason  why  the  city  of 
I/mdon  should  be  deprived  of  the  protection  which 
the  statute  affords  to  other  corporations.  The  words 
<<  as  such "  in  the  proviso  refer  to  freemen,  as  contra* 
distinguished  from  those  entitled  to  vote  in  respect  of 
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1846.  any  other  right.  A  liveryman  of  the  city  oi  London  is 
CftoucaxK  ^"®  ^^®  occupies  a  certain  position  with  respect  to 
some  particular  company,  which  is  not  necessarily  con- 
nected with  the  freedom  of  the  city.  It  is  true  that 
before  a  person  can  be  admitted  to  the  freedom  of  the 
city  he  must,  in  general,  be  a  freeman  of  some  com- 
pany, but  it  is  submitted  that  the  right  to  vote  springs 
from  the  party's  being  a  freeman  of  the  city  of  Londtnu 
In  the  same  way,  in  some  boroughs,  freemen  are  not 
entitled  to  vote  unless  they  also  pay  scot  and  bear  lot ; 
Shepherd  on  Elections  (a).  They  vote,  however,  as 
freemen.  The  stat.  11  G.  I.  a  18.  regulates  the  exer- 
cise, in  London^  both  of  the  municipal  and  the  par- 
liamentary franchise,  and  the  form  of  the  oath  thereby 
required  to  be  taken  upon  the  election  of  members  of 
parliament,  shews  that  the  voter  must  be  a  freeman  of 
London  and  a  liveryman  of  some  company.  So,  in 
the  election  of  aldermen  and  common-councilmen  the 
party  who  tenders  his  vote  at  the  poll  is  required,  by 
the  same  statute,  to  make  oath  that  he  is  a  freeman  of 
London^  and  a  householder  in  a  ward,  but  in  both 
cases  the  party  votes  in  his  capacity  of  freeman,  and 
not  as  a  liveryman,  or  as  a  housAolder.  [Tindal  C.  J. 
The  fourteenth  section  of  the  act  enacts  *'  that  no 
person  shall  have  any  fight  to  vote  who  has  not  been 
upon  the  livery  by  the  space  of  twelve  calendar  months 
before  such  election."]  That  section  does  not  confer 
the  franchise ;  it  merely  requires  that  the  freeman  shall 
have  been  twelve  months  a  liveryman  before  voting. 
The  object  of  the  legislature  was  to  prevent  the  sudden 
creation  of  freepien  upon  the  approach  of  an  election. 
The  Stat.  S  G*  S.  c.  15.,  commonly  called  the  Dw'ham 

(a)  2d  ed.  p.  38. 
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Act  (a),  enacts  that  ^*  no  person  whatsoever  claiming  as  ]  846. 
a  freeman  to  vote  at  any  election  of  members  to  serve  in  c»ooche» 
parliament  for  any  city,  town,  port,  or  borough  in  Eng^  BaowKi 
landj  fVaUsj  and*the  town  oi Bermick-upon-Tweed^  where 
such  voter's  right  of  voting  is  as  a  freeman  ordy^  shall  be 
admitted  to  give  his  vote  at  such  election,  unless  such  per- 
son shall  have  been  admitted  to  the  freedom  of  such  city, 
town,  port,  or  borough,  twelve  calendar  months  before 
the  first  day  of  such  election,"  under  a  penalty  of  100/. 
It  is  clear  that  the  legislature  thought  at  that  time  that 
this  enactment  would  apply  to  the  city  of  London,  and 
therefore  by  the  eighth  section  London  is  specially 
exempted  from  the  operation  of  the  act.  It  seems, 
therefore,  that  they  recognised  the  right  of  voting  in 
London  to  be  in  '^  freemen  only."  The  cases  of  Daman 
V.  Marrett  (b)  and  Williams  v.  Evans  {c)  are  authorities 
upon  the  construction  of  that  act,  and  show  that,  al- 
though other  qualifications  might  have  been  required, 
yet  that  the  parties  voted  in  the  character  of  freemen. 
[CressweU  J.  In  WiUiams  v.  Evans  [c),  it  was  neces- 
sary that  a  party  should  be  an  inhabitant,  paying  scot 
and  lot  at  the  time  of  his  admission  to  the  freedom  of 
the  borough,  but  not  that  he  should  continue  to  pay 
scot  and  lot  afterwards.  In  London,  however,  the  voter 
must  be  a  liveryman  as  well  as  a  freeman.  The  case, 
therefore,  has  no  application.]  The  words  '*  freeman 
and  liveryman  "  in  the  act  mean  *^  freemen  being  livery- 
men." The  forty-eighth  section  of  the  Reform  Act 
enacts,  '^  That  for  providing  a  list  of  such  of  the  free- 
men of  the  city  of  London  as  are  liverymen  of  the  several 
companies  entitled  to  vote  in  the  election  of  a  member 

(a)  2  P^.  177.   '  (6)  1  TaurU,  128. 

(c)  8  T.  R,  246. 


392  HILARY  TERM, 

1846.        or  members  to  serve  in  any  future  parliament  for  the 
""T;  "  city  of  London,  the  retuminiit  officer  or  officers  of  the 

"'  said  city  shall,  on  8cc.,  issue  precepts  to  the  clerks  of  the 

said  livery  companies,  requiring  them  forthwith  to  make 
out  or  cause  to  be  made  out,  at  the  expense  of  the  re- 
spective companies,  an  alphabetical  list,  according  to 
the  form  in  the  schedule  (K)  to  this  act  annexed,  of  the 
^freemen  qf  London  being  liverymen  of  the  said  respective 
companies,  and  entitled  to  vote  in  such  election,"  and 
the  corresponding  section  (a)  of  the  stat.  6  Vid.  c.  18. 
follows  the  words  used  in  the  Reform  Act.  And  io 
schedule  (K)  of  the  Reform  Act,  there  is  a  form  of  ^^A 
list  of  such  of  the  freemen  of  London  as  are  liverymen  ^ 

the  company  qf entitled  to  vote  &c.'*  [^Maule  J. 

The  form  No.  2,  in  that  schedule,  speaks  of  *^  the  list  of 
persons  entitled  to  vote  as  freemen  of  the  city  of 
London  and  liverymen  ;  "  and  the  form  No.  3  uses  the 
same  language.]  The  words  '^such  of  the  freemen 
being  liverymen  "  are  also  used  in  another  statute,  the 
act  for  limiting  the  duration  of  the  poll  in  cities  and 
boroughs  to  one  day,  stat.  5  &  6  Will,  4.  c.  36. 

Further,  assuming  that  the  words  ^'as  such  "  are  not 
to  be  construed  in  the  manner  contended  for,  the  name 
of  the  respondent  ought  not  to  have  been  retained  on 
the  list,  inasmuch  as  the  proviso  already  referred  to  in 
the  thirty-second  section  of  the  Reform  Act  is,  that  no 
person  admitted  to  his  freedom  since  the  1st  of  Mareh^ 
.  1841,  otherwise  than  in  respect  of  birth  or  servitude, 
shall  be  entitled  ^^to  be  so  registered  as  aforesaid.*' 
ICressttell  J.  You  must  contend,  then,  that  all  persons^ 
though  entitled  to  vote  as  10/.  householders,  who  have 
been  admitted  to  the  freedom  of  the  city  of  London  since 

(a)  Sect  sa 
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that  time,  are  not  entitled  to  be  registered.]     It  is  not        1846. 
necessary  to  push  the  argument  to  that  length,  as  the      I 
words  *' so  registered  as  aforesaid"  apply  only  to  the  ^- 

registration  of  freemen. 

Gumey  (with  whom  was  Grove)  appeared  for  the  re- 
spondent, but  was  not  called  upon  by  the  Court. 

TiNDAL  C.  J.     The  question  in  this  case  turns  upon 
the  proper  construction  to  be  given  to  the  thirty-second 
section*  of  the  Reform  Act,  and  I  am  unable  to  read 
that  section  in  any  other  way  than  as  making  a  clear 
distinction  between  a  burgess  or  freeman  of  an  ordinary 
city  or  borough,  and  a  freeman  and  liveryman  of  the 
city  of  London.     In  the  first  place,  when  the  act  speaks 
of  other  cities  and  boroughs,  the  words  burgess  or  free- 
roan  are  used,  but  when  it  comes  to  speak  of  London, 
the  words  used  are  ^^  freeman  and  liveryman."     At  first 
sight,  therefore,  it  would  appear  that,  as  these  two  words 
are  coupled  together,  the  section  connects  the  character 
of  freeman  with  that  of  liveryman,  and  makes  the  right 
to  vote  depend  upon   the  combination  of  both  these 
qualifications ;  and  this  distinction  is  kept  up  through- 
out the  section.     The  section  first  enacts,  that  every 
person  who  would  have  been  entitled  to  vote  in  the 
election  of  a  member  &C,  either  as  a  burgess  or  free- 
man, or  in  the  city  of  London  as  a  freeman  and  livery- 
man, shall  be  entitled  to  vote,  provided  such  person 
shall  be  duly  registered.     It  then  goes  on  to  say  that 
DO  such  person  shall  be  so  registered  in  any  year,  *<  un- 
less, where  be  shall  be  a  burgess  or  fireeman,  or  free- 
man  and  liveryman,  of  any  city  or  borough,''  he  shall 
have  resided  for  six  calendar  months  &c.  within  such 
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1846.        city  or  borough;  still  making  a  marked  distinction  be- 
Cjiouchi*     tween  the  burgess  or  freeman  of  any  city  but  London, 
and  the   freeman    and  liveryman   of  Londoftu     Then 
comes  a  clause  which  clearly  cannot  apply  to  Londm^ 
because  it  refers  to  '*  a  burgess  or  freeman  of  any  place 
sharing  in  the  election  for  any  city  or  borough;"  and 
in  which  we  find,  therefore,  that  the  words  '^  freeman 
and  liveryman"  are  dropped.     We  then  arrive  at  the 
proviso  in  question,  which  runs  thus :  *'  Provided  al- 
ways, that  no   person   who   shall   have  been   elected, 
made,  or  admitted  a  burgess  or  freeman  since  the  1st 
day  oi  March  1831,  otherwise  than  in  respect  of  birth 
or  servitude,  or  who  shall  hereafter  be  elected,  made,  or 
admitted  a  burgess  or  freeman,  otherwise  than  in  re- 
spect of  birth  or  servitude,  shall  be  entitled  to  vote  as 
such  in  any  such  election  for  any  city  or  borough  as  afore- 
said, or  to  be  so  registered  as  aforesaid."     This  being  a 
disfranchising  exception,  I  cannot  perceive  how  it  is  to 
be  extended  to  the  city  of  London^  when  we  see  that  the 
words  ^^  freeman  and  liveryman,"  which  have  been  used 
in  the  former  part  of  the  section,  are  omitted  in  the 
proviso.     Again,  if  we  look  at  schedule  (K),  we  find 
the  same  distinction  preserved,  the  words  "  freeman " 
and  *^  liveryman "  being  joined  together,  both  in  the 
form  of  the  list  of  claimants,  and  in  the  form  of  a  notice 
of  objection ;  thus  shewing  that  the  double  character  of 
a  freeman  and  liveryman  is  necessary  to  entitle  a  party 
to  vote.      When,    therefore,   we   come  to   the   words 
^<  entitled  to  vote  as  such "  at  the  end  of  the  proviso^ 
and  connect  them  with  the  words  inmiediately  preced- 
ing them^  '*  burgess  or  freeman,"  it  appears  to  me  that 
the  revising  barrister  exercised  a  sound  judgment  when 
he  held  that  the  disfranchising  words  of  the  proviso 
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applied  only  to  a  burgess  or  freeman  of  an  ordinary  1846. 
city  or  borough,  and  not  to  the  freemen  and  liverymen  c»odch«» 
of  the  city  of  London.  It  may  be  asked,  why  should 
there  be  this  distinction  between  London  and  other 
places  ?  I  cannot  say  what  reasons  may  have  influenced 
the  legislature  in  making  this  distinction,  but  possibly 
it  may  have  been  thought  that  the  existence  of  com- 
panies so  numerous  as  those  in  the  city  oi  London  was 
a  sufficient  check  upon  those  malpractices  which  might 
take  place  in  other  cities  and  boroughs. 

Maule  J.  I  am  also  of  opinion  that  the  revising 
barrister  was.  right,  and  I  cannot  say  that  any  doubt 
has  been  raised  in  my  mind  by  the  argument  of  my 
brother  Kinglakcy  able  and  ingenious  as  it  was.  It  is 
impossible  to  handle  the  act  without  turning  up  some- 
thing to  shew  that  the  construction  contended  for  by 
the  appellant  is  not  correct.  The  intention  of  the 
thirty-second  section  of  the  Reform  Act  was  to  preserve 
certain  vested  rights,  but  at  the  same  time  to  prevent 
corporations  making  a  number  of  voters  who  might 
swamp  the  whole  constituency.  The  proviso,  there- 
fore, applies  to  cases  where  corporations^  had  the  power 
of  making  voters,  as  well  as  of  returning  members  to 
parliament.  But  in  the  city  of  London  the  corporation 
alone  has  not  the  power  of  making  voters,  which  can 
only  be  effected  by  the  companies  also  making  livery- 
men; and  with  London^  therefore,  the  act  did  not  intend 
to  interfere.  The  language  in  which  that  intention  is 
expressed  is,  if  read  in  its  ordinary  sense,  quite  plain 
and  unequivocal.  In  order  to  avoid  its  effect,  all 
that  can  be  said  is,  that  the  legislature  has  made  an 
oniDtentional  mistake ;  but  the  whole  scope  of  the  see- 
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1846.  tion  accounts  for  the  omission  of  London  In  the  dis* 
CmoDCHuT^  franchising  portion  of  it,  namely,  the  proviso.  The 
Biowiri.  language  used  in  the  proviso  is,  that  no  person  **  who 
shall  hereafter  be  elected,  made,  or  admitted  a  burgess 
or  freeman,  otherwise  than  in  respect  of  birth  or  ser- 
vitude,  shall  be  entitled  to  vote  as  such,"  that  iis,  as 
such  burgess  or  freeman.  If,  indeed,  it  had  been  made 
out  that  in  London  parties  voted  as  freemen  only,  there 
might  have  been  some  ground  for  the  argument,  but  it 
is  quite  clear  that  they  vote  as  *' freemen  and  livery- 
men,"—  words  which  occur  several  times  both  in  the 
Reform  and  the  Registration  Acts.  This  being  the 
case,  we  could  not,  without  doing  the  greatest  violence 
to  the  language  of  the  proviso,  hold  that  it  applied  to 
liverymen  and  freemen,  and  not  merely  to  burgesses  or 
freemen.  Then,  the  last  argument  was,  that,  assuming 
the  proviso  not  to  take  away  the  right  of  voting,  it  took 
away  the  right  to  be  registered.  But  the  words  are  per- 
fectly plain.  The  proviso  says  that  the  burgess  or  free- 
man, under  certain  circumstances,  shall  not  vote,  and 
shall  not  be  registered.  Whatever  obscurity  there  may 
be  in  other  parts  of  the  act,  there  is  really  no  doubt 
here,  and  I  think,  therefore,  that  the  decision  of  the 
revising  barrister  ought  to  be  affirmed. 

Cresswell  J.  I  am  quite  of  the  same  opinion.  The 
section  in  question  provides  that  a  burgess  or  freeman, 
or,  in  the  city  of  London^  a  freeman  and  liveryman, 
shall  be  entitled  to  vote  if  duly  registered.  Now,  in 
order  to  be  duly  registered,  the  party  must,  in  London^ 
be  registered  as  a  freeman  and  liveryman.  The  schedule 
which  has  been  referred  to  clearly  shews  thb  to  be  the 
case.    The  section  then  goes  on  to  say  that  **  no  person 
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shall  be  so  registered,  unless,  where  he  shall  be  a  burgess        1 846. 
or  freeman,  or  freeman  and  liveryman  of  any  city  or      ^^^^^^^^^ 
borough,  he  shall  have  resided  for  six  calendar  months  "       ^^  Jj^ 
&C.     That  provision  does  not  touch  the  manner  in  which 
the  party  may  become  entitled  to  be  a  burgess  or  free- 
man, or  a  freeman  and  liveryman.     Then  comes  the 
proviso,  enacting  that  no  burgess  or  freeman  thereafter 
admitted,  otherwise  than  in  respect  of  servitude  or  birth, 
shall  be  entitled  to  vote  as  such^  or  to  be  registered. 
The  words  ^^  as  such  "  apply  only  to  a  burgess  or  free- 
man, and   not  to  a  freeman  and  liveryman,  and   con- 
sequently do  not  touch  persons  who  have  been  made 
freemen  and  liverymen  since  the  1st  of  March^  1831. 
With  regard  to  the  words  '*  or  to  be  so  registered  as 
aforesaid,''  they  clearly  mean  that  a  party  becoming  a 
burgess  or  freeman,  subsequently  to  that  date,  is  not  to 
be  registered  as  a  burgess  or  freeman,  unless  admitted  in 
respect  of  birth  or  servitude. 

Erle  J.  It  appears  to  me  that. throughout  the  Re- 
form and  Registration  Acts,  there  are  two  kinds  of 
qualification  recognised  as  arising  out  of  the  corporate 
right  of  voting,  one  of  which  consists  in  being  a  freeman 
and  liveryman  of  London,  the  other  in  having  a  right  to 
vote  as  a  burgess  or  freeman  in  any  other  city  or  borough. 
The  legislature  has  imposed  a  certain  restriction  by 
the  proviso  in  the  thirty-second  section  on  the  latter 
class  of  persons;  but  though  the  t^rms  '^ burgess  or 
freeman  "  and  "  freeman  and  liveryman  "  are  as  distinct 
as  the  letters  A  and  B,  the  argument  of  counsel  is, 
that  where  A  only  is  used,  it  includes  B, 
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Gurney  applied  for  costs,  one  side  only  having  been 
heard  (a). 

Maule  J.  (b)  No ;  I  think  that  this  is  not  a  case 
for  costs,  the  question  here  turning  upon  a  matter  of 
law,  and  not,  as  in  the  last  case  (c),  upon  a  matter  of 
fact,  which  the  appellant  had  raised  for  himself. 

Decision  affirmed,  without  costs. 


janwify  26.    BusHELL,  Appellant,  and  LucKETT,  Eespondent. 

UnUl  a  rate  be  AT  a  court  held  before  Thomas  James  Arnold^  Esq^ 

pubHcatio/and  the  revising  barrister  for  the  city  of  London^  W.  E. 

iMt  vSi?J^^  Luckeit  duly  objected  to  the  name  of  William  BusheU 

™*^h*"  !f*  being  retained  on  the  list  of  persons  entitled  to  vote  in 

tioues  in  force,  the  election  of  members   for  the  city  of  Londoru  in 

Therefore,  ^  ''  ' 

where  a  rate      respect  of  the  Occupation  of  a  house,  No.  1,  StiU  AUey^ 

was  made  ,  •  i       r  o 

under  a  local      in  the  parish  of  St.  Botolphf  Bishopsgate.     The  revising 
weeks,  from  the  barrister  expunged  the  name  of  BusheU  from  the  list, 
tember^A^     Subject  to  an  appeal  to  the  Court  of  Common  Pleas 
c^^^OTdan.  "P°"  ^^^  following  case:  — 
other  rate  was         ^he  qualification  of  the  appellant  was  duly  proved  in 

made  on  the  *  *^  *^  ^   '^ 

23dofi7tf-        all  respects^  except  as  to  the  sufficiency  of  the  rating. 

cembeTf  which 

was  not  pub-     The  poor-rates  in  this  parish  are  made  under  a  local 

lished  till  the 

5th  of  January  act,  35  G.  S.  c.  Ixi.,  by  sect.  16  of  which  the  rector, 
ffeid!^^t\n     churchwardens,  overseers  of  the  poor,  and  inhabitants 

occupier  claim- 
ing on  the  27th  of  December  to  be  put  upon  the  rate  for  the  time  being,  pursuant  to 
Stat.  2  IViU,  4.  c.  45.  f.  30.,  must  be  deemed  to  have  been  rated  to  the  September  rate,  as 
the  rate  for  the  time  being. 

(a)  See  Alien  ▼.  House,  antd,  p.  255. ;    Valker  ▼.  /\iyiie,  ant(i,  p.  324. 
(6)  Tindal  C.  J.  had  just  left  the  Court, 
(c)  Bishop  V.  Smedley,  antd,  p.  384. 
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of  the  said  parish  are  aiuborized  and  required  to  as-  1846. 
semble  and  meet  together,  in  the  vestry-room  of  the  Bosmh* 
said  parish,  on  the  25th  of  June  1795,  and  from  time 
to  time  for  ever  thereafter,  quarterly,  or  oftener,  in 
every  year,  as  occasion  shall  require,  due  notice  having 
been  given  &c«,  and  they  or  the  major  part  of  them  so 
assembled,  shall,  from  time  to  time,  make  such  rate  or 
rates,  assessment  or  assessments,  for  paying  the  interest 
due  on  certain  annuities,  and  for  and  towards  the  relief 
of  the  poor  of  the  said  parish,  and  for  other  the  pur- 
poses of  tliis  act,  upon  all  and  every  person  or  persons 
who  do  or  shall  inhabit  &c.,  as  they  the  said  rector  &c., 
at  such  meeting,  shall  think  necessary  and  proper  to  be 
rated  and  assessed  &c.  There  were  four  rates  made  in 
the  said  parish  between  the  Slst  of  JvXy  1844,  and  the 
31  St  of  July  1845.  The  first  rate  was  made  on  the 
2Sth  of  September  1844,  was  allowed  on  the  4th  of 
October  following,  and  published  on  the  6th  of  October. 
That  rate  was  headed  as  follows: — ^' We,  the  rector 
&a  being  assembled  and  met  together  this  28th  day  of 
September  a.d.  1844,  in  the  church  of  the  said  parish, 
due  notice  having  been  given  of  such  meeting,  do  hereby 
make  the  following  rate  or  assessment,  being  \0\d.  in 
the  pound  upon  all  and  every  person  or  persons  who 
do  or  shall  inhabit,"  &c.  (following  the  words  of  the 
act)^r  thirteen  weeks  from  the  \6th  day  of  September 
to  the  16th  day  of  December,  1844."  The  second  rate 
was  made  on  the  2Sd  of  December  1844,  was  allowed  on 
the  Sd  of  January  1845,  and  published  on  the  5th. 
This  last-mentioned  rate  had  a  similar  heading  to  the 
rate  first  mentioned,  being  made  **  for  thirteen  weeks," 
from  the  16th  day  of  December  1844,  to  the  17th  of 
March  1845.     The  dates  of  the  other  two  rates  are  not 
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1846.  material;  they  were  each  headed  in  a  similar  manner, 
BusHELL  ^^^  purported  to  be  made  "  for  thirteen  weeks  respec- 
tively." Each  rate,  though  it  purported  to  be  made  on 
a  particular  day,  was  not  in  fact  made  out  as  to  the  as- 
sessment of  the  different  parties  included  therein  till 
some  days  afterwards.  The  appellant  was  not  rated  to 
the  first-mentioned  rate,  nor  did  his  name  appear 
thereon ;  but  at  the  end  of  the  rate  after  the  allowance 
thereof  there  was  a  long  list  of  names,  including  that  of 
the  appellant,  which  list  was  headed  thus :  **  The  fol- 
lowing are  the  names  of  persons  who  have  made  claim 
to  be  rated  since  the  completion  of  the  foregoing  rate." 
It  was  not  proved  that  any  claim  to  be  rated  was  made 
by  the  appellant  before  the  27th  of  December  1844; 
but  on  that  day  a  notice  of  claim  was  served,  on  his 
behalf,  on  one  of  the  overseers.  The  claim  was  in  this 
form :  *^  To  the  overseers  of  the  parish  of  St,  Batolplh 
Bishopsgate.  I  hereby  give  you  notice  that  I  occupy  a 
house  at  No.  1,  Still  Alley ^  Bis/tapgate  Street ^  in  your 
parish,  and  I  claim  to  have  my  name  inserted  as 
occupier  thereof  in  the  rates  made  to  the  relief  of  the 
poor  in  your  parish,  pursuant  to  the  6  &  7  ^  4.  c.  96., 
and  to  the  English  Reform  and  Parliamentary  Regis- 
tration Acts.  Dated,  &c.  (Signed)  William  BusheU^ 
residing  at  No.  1,  Still  Alley. ^*  At  the  time  the  said 
claim  was  served,  no  rate  was  due  in  respect  of  the 
house  in  question,  the  rate  having  been  paid  by  the 
landlord.  The  said  claim  was  served  at  the  same  time 
with  several  others,  and  at  the  time  of  such  service  the 
overseers  were  told  that  the  names  of  the  parties  so 
claiming  ought  to  be  put  upon  the  September  rate,  in 
consequence  whereof  the  names  were  so  inserted  in  the 
before*  mentioned  list  at  the  end  of  the  September  rate- 
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book.  The  appellant  was  duly  rated  to  the  rate  made  1846. 
on  the  2Sd  of  December  1844,  and  other  subsequent  boshill 
rates.  On  behalf  of  the  appellant  it  was  contended, 
that  at  the  time  the  said  claim  to  be  rated  was  so  made 
as  aforesaid,  the  September  rate  was  the  rate  for  the  time 
being,  within  the  meaning  of  the  thirtieth  section  of 
the  statute  2  W.  4«  c.  45. ;  and,  therefore,  that  the  ap* 
pellant  was  to  be  deemed  to  have  been  rated  to  that 
rate.  The  revising  barrister  decided  that  the  September 
rate  was  not  the  rate  for  the  time  being  at  the  time 
when  the  said  claim  to  be  rated  was  so  made  as  afore- 
said. K  the  Court  should  be  of  opinion  that  the  said 
decision  was  wrong,  the  name  of  the  said  appellant  was 
to  be  re-inserted  in  the  said  list  of  voters. 

Wekby  for  the  appellant  The  question  is,  which 
was  the  rate  in  force  *'  for  the  time  being,''  when  the 
claim  to  be  rated  was  made,  within  the  meaning  of  the 
thirtieth  section  of  the  stat.  2  W.  4.  r.  45.  The  claim 
was  made  on  the  27th  of  December^  and  it  is  submitted, 
that  the  September  rate  was  then  *^  the  rate  for  the  tjme 
being,"  although  another  rate  had  been  made  on  the  23d 
^December,  for  thirteen  weeks,  from  the  16th  of  De^ 
cemher  to  the  17th  of  March  in  the  following  year. 
The  December  rate  was  not  made  perfect  by  allow- 
ance  and  publication,  till  the  5th  of  January  1845,  and 
consequently,  on  the  27th  of  December^  the  September 
rate  was  the  rate  for  the  time  being.  The  rate,  when 
made,  cannot  be  limited  to  any  particular  period.  It  is 
in  force  for  the  whole  time  during  which  the  funds  col- 
lected under  it  are  sufficient  for  parochial  purposes. 
At  all  events,  for  the  purpose  of  collecting  arrears  due, 
the  September  rate  was,  at  the  time  the  daim  to  be  rated 
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parochial  officers  need  not  have  made  a  new  rate  till  it 
was  expended.  Then,  as  publication  is  requisite  to  the 
Talidity  of  a  rate,  the  September  rate  was  on  the  27th  of 
December,  when  the  claim  was  made,  the  rate  /or  the 
time  being. 

Decision  reversed. 


January  29^ 


A  oonveyance 
made  in  com- 
pletion of  a 
bondfide 
contract  of  sale, 
where  the 
money  is  paid 
on  the  one 
handy  and  pos- 
session of  the 
land  taken  on 
the  other,,  and 
where  there  is 
no  secret  re- 
senration  or 
trust  for  the 
benefit  of  the 
vendor,  is  not 
within  the  ' 
meaning  of  the 
Stat.  7  &  8  WUL 

though  the 
avowed  object 
of  both  the 
vendors  and 
vendees  in 
becoming 
parties  to  the 
conveyance  is 
the  multiplying 
of  voices  in  the 
election  of 
members  of  ^ 
parliament 


Alexakdsb,  Appellant,  and  Newman, 

Bespondent. 

^T^HIS  was  a  consolidated  appeal  from  the  decision  of 
John  William  Harden,  Esq.,  the  revising  barristerfor 
the  West  Ridiiig  of  the  county  of  York,  by  whom  the 
following  case  was  stated  for  the  opinion  of  the  Court, 

At  the  Court  held  for  the  revision  of  the  list  of  voters 
of  the  township  of  Locka)ood  in  the  polling  district  of 
Huddersfkld  in  the  said  riding,  Joseph  Bottomly  and 
thirty-four  other  persons  claimed  to  have  their  names 
inserted  in  the  register  of  voters  for  the  said  township 
of  Lockwood  as  the  several  owners  each  respectively  of 
an  undivided  thirty-fifth  part  of  freehold  land  and  build- 
ings at  Lochoood,  in  the  said  riding.  The  (acts  of  the 
case  are  as  follows,  and  will,  for  convenience,  be  stated 
as  if  applying  to  one  only,  though  equally  applicable  to 
each  of  the  thirty-five  claimants: — Joseph  BotUmbf 
being. desirous  of  obtaining  a  qualification  to  vote  in  the 
election  of  members  to  serve  in  parliament  for  the  said 
riding,  some  time  in  the  month  of  January  1845,  called 
upon  one  T.  R,,  the  agent  of  a  political  association  in 
the  town  of  Huddersfield,  and  requested  the  said  71  iZ. 
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to  obtain  a  vote  for  him,  the  said  Joseph  Botiomly,        1846. 
J.  Botiondu  wished  to  obtain  the  qualiBcation  as  cheaply  ""T" 
as  he  could,  but  did  not  care  about  the  nature  or  situ-  v- 

NSWMAN. 

ation  of  the  property,  provided  it  would  confer  the  right 
of  voting,  and  did  not  involve  an  outlay  of  money  be- 
yond what  would  give  the  qualification,  and,  at  the 
same  time,  secure  the  ordinary  rate  of  interest.  Joseph 
Botiomh^s  motive  in  applying  to  T.  R.  was  not,  how- 
ever, the  investment  of  money  in  land  or  buildings,  but 
only  to  acquire  the  right  of  voting.  Some  time  in  the 
same  month  of  January^  Messrs.  C  being  wealthy  manu- 
facturers in  the  neighbourhood  of  Huddersfield^  au- 
thorized the  said  T.  JB.  to  sell  for  them  certain  lands 
and  cottages,  then*  property,  for  the  sum  of  1,400/. ;  the 
only  object  of  Messrs.  C  in  so  authorizing  the  said 
T.  R.  to  act  for  them,  was  to  increase  the  number  of 
voters  for  members  to  serve  in  parliament  for  the  said 
riding ;  they  were  not  in  want  of  money,  and  would  not 
sell  any  portion  of  their  estate  below  its  fair  and  reason- 
able value.  T.  R.  was  not  the  attorney  generally  em- 
ployed either  by  Messrs.  C  or  J.  Bottomly^  but  as  agent 
to  the  before-mentioned  association  he  had  previously 
caused  advertisements  to  be  inserted  in  the  public 
papers,  inviting  parties  either  to  sell  or  to  purchase 
small  freeholds,  for  the  purpose  of  qualifying  vdters  for 
the  said  riding,  and  referring  to  himself  as  such  agent. 
In  consequence  of  such  authority  from  the  said  Messrs. 
C,  and  of  such  instructions  from  J.  Bottomly^  and  many 
other  parties  similarly  disposed,  the  said  T.2Z.  arranged 
the  purchase  and  sale  of  the  sftid  lands  and  cottages  by 
the  said  Messrs.  C.  to  the  said  «7.  Bottomly  and  thirty- 
four  other  persons  as  tenants  in  common  for  the  sum  of 
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1846.  1)400/.  A  deed  conveying  the  said  land  and  cottages 
AuEXAXDKiT  ^^  accordingly  prepared  by  the  said  T.  J?.,  and  was 
duly  executed  by  the  said  J.  Bottomly  on  the  22d  day 
oi  January  last,  on  which  occasion,  the  said  J.  Bottomly 
paid  his  portion  of  the  purchase  money,  viz.  40/.  to  the 
said  T.R.  for  and  on  behalf  of  Messrs.  C,  together  with 
\L  towards  T.  BJs  bill  of  costs*  On  the  same  22d  day 
of  January  a  lease  of  the  land  and  cottages  in  question 
was  executed  by  «/.  Bottomly^  and  the  thirty-four  other 
tenants  in  common  to  the  said  vendors,  Messrs.  C,  for 
the  period  of  fifteen  years,  at  the  annual 'rent  of  70/*, 
which  rent  has  since  been  duly  paid.  Hie  land  and 
cottages  are  within  a  very  short  distance  of  Messrs.  Cs 
mill,  and  were  before,  and  at  the  time  of  the  purchase, 
and  still  are  in  the  occupation  of  persons  employed  by 
the  said  Messrs.  C.  in  their  said  milL  J.  Bottombf  has 
never  seen  the  property  in  question,  and  stipulated, 
when  he  applied  to  Mr.  R*  on  the  subject,  that  he  (J.  jB.) 
was  to  have  no  trouble  in  the  matter,  but  should  receive 
40s.  per  annum  for  his  40/.,  and  secure  the  right  of 
voting.  The  conveyance  was  complete  and  bon&Jidej 
the  purchase  money  really  paid  by  the  said  «7.  Bottomly^ 
and  the  several  other  purchasers,  and  there  was  no 
secret  trust  nor  reservation  in  favour  of  the  sellers,  nor 
any  stipulation  as  to  the  mode  in  which  the  elective 
franchise  should  be  exercised  by  the  said  thirty-five 
purchasers  or  any  of  them,  nor  had  any  of  them  any 
communication  with  Messrs.  C,  save  through  their 
common  solicitor  T.  R.  The  said  Messrs.  C  and  the 
said  thirty-five  purchasers  entertain  the  same  political 
opinions ;  and  though  there  was  no  immediate  concert 
between  them,  the  avowed  and  only  object  of  the  trans* 
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action,  on  both  sides,  was  to  multiply  voices  in  the  election  1 846. 
of  members  of  parliament  for  the  said  riding.  Upon  alkxaw»«» 
thesie  facts,  the  claim  of  the  said  J.  Bottombf  to  have  his 
name  inserted  in  the  said  list  of  voters  was  opposed,  on 
the  ground  that  the  case  came  within  the  statute  7  &  8 
W.  3.  c,  25.,  commonly  called  the  splitting  act,  as  being 
a  conveyance  made  in  order  to  multiply  voices  or  to 
split  and  divide  the  interest  in  houses  or  land  among 
several  persons,  to  enable  them  to  vote  at  elections  of 
members  to  serve  in  parliament,  and,  therefore,  void, 
and  of  none  effect.  The  revising  barrister  decided,  that 
the  statute  did  not  apply  to  conveyances  made  under  the 
circumstances  disclosed  in  the  foregoing  statement  of 
fiicts ;  that  no  conveyance  of  an  estate  for  an  adequate 
consideration,  made  hond  Jide^  without  reservation,  rati- 
fied according  to  law,  and  accompanied  by  payment  of 
the  purchase  money  on  the  one  hand,  and  possession  of 
the  property  or  receipt  of  the  rents,  as  in  this  case,  on 
the  other,  can  afterwards  be  nullified  by  an  inquiry  into 
the  motives  which  may  have  actuated  the  contracting 
parties  before,  or  at  the  time  of  the  transaction,  and 
that  the  said  «7.  Bottomly  and  the  said  thirty-four  other 
claimants  were  entitled  to  have  their  names  retained  in 
the  list  of  voters  for  the  said  riding,  in  respect  of  their 
several  and  respective  shares  in  the  said  freehold  land 
and  buildings. 

The  case  was  argued  (in  Michaelmas  term,  Naoem* 
her  13th,)  by  Kingslake  Serjt.,  for  the  appellant,  and 
Martin^  for  the  respondent. 

The  arguments  on  either  side  are  so  fully  stated  in 
the  judgment  pf  the  Court,  that  it  is  deemed  unneces- 
sary to  recapitulate  them. 

Cw\  adv.  vidU 
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1846.  Tin  DAL  C.  J.  now  delivered  the  judgment  of  the 

Court. 

This  appeal  against  the  decision  of  the  revising  bar- 
rister for  the  West  Riding  of  the  county  of  York  raises 
the  distinct  question,  whether  a  conveyance  of  land  to  a 
numerous  body  of  purchasers,  as  tenants  in  commou,  is 
void  under  the  seventh  section  of  the  stat.  7  &  8  W.$, 
c  25.,  such  conveyance  being  made,  both  on  the  part  of 
the  vendor  and  the  vendees,  for  the  avowed  and  only  ob- 
ject of  multiplying  voices  in  the  election  of  members  to 
serve  in  parliament,  but  at  the  same  being  a  bondjide  con- 
veyance made  on  a  contract  of  sale,  where  the  purchase 
money  was  really  paid,  and  possession  of  the  land 
really  taken  and  kept  under  the  conveyance,  and  where 
^ere  was  no  secret  trust  or  reservation  in  fevor  of  the 
seller,  nor  any  stipulation  as  to  the  mode  in  which  the 
elective  franchise  should  be  exercised. 

The  question  is  undoubtedly  one  of  considerable 
importance,  not  only  as  it  involves  a  general  principle 
of  election  law,  but  as  it  applies  to  a  large  number  of 
the  cases  reserved  for  our  determination.  It  has  been 
argued  before  us  both  upon  the  present  and  upon  other 
reserved  cases ;  and  we  are  of  opinion,  upon  the  proper 
construction  of  the  statute  above  referred  to,  taking 
into  consideration  at  the  same  time,  the  statutes  subse- 
quently passed  and  relating  to  the  same  subject-matter, 
that  the  conveyance  in  question  was  not  a  void  con- 
veyance, and  that  the  several  persons  claiming  to  vote 
under  it  were  entitled  to  have  their  names'  retained  on 
the  list  of  voters  for  the  West  Riding  of  the  county  of 
YorL  Even  if  the  statute  7  &  8  JV.S.  c.25.  were  the 
only  statute  passed  upon  the  subject,  and  that  statute 
were  to  be  construed  strictly  by  its  very  letter,  we  think 
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Its  provisions  could  not  be  held  to  extend  to  the  case  of       1846. 
any  conveyance  made  upon  a  really  band  fide  contract  ""T 
for  the  sale  and  purchase  of  land ;  but  that  the  statute      ^,  ** 
was  intended  to  apply  to  fictitious  conveyances,  to  con- 
veyances that  had  nothing  more  than  the  form  and 
appearance  of  a  conveyance;  which  consisted  of  the 
parchment  and  seal  only,  the  parties  thereto  having 
privately  agreed  and  intended  that  no  interest  should  ac- 
tuaUy  pass  thereby.    The  first  observation  that  arises 
upon  the  statute  of  IVilL  S.,  as  to  the  provisicMi  now  under 
discussion  is,  that  the  clause  is  declaratory  only  of  the 
common  law.     The  first  branch  of  that  section  doeSf 
indeed,  create  a  new  law*    It  is  thereby  enacted  that 
no  person  shall  have  a  vote  at  elections  by  reason  of 
any  trust  estate  or  mortgage,  unless  such  trustee  or 
mortgagee  be  in  actual  possession  or  receipt  of  the 
rents  and  profits  of  the  same  estate ;  but  that  the  mort- 
gagor or  cestui  que  trust  in  possession  shall  vote  for 
the  same  estate.    But  the  second  branch  of  the  sec- 
tion, which   is  that  now  under  discussion,  is  framed 
very  differently,  and  by  this  latter  branch  all  convey- 
ances,  in  order  to  multiply  voices,   or  to  split  and 
divide  the  interest  in  any  houses  or  lands  among  several   * 
persons  to  enable  them  to  vote  at  elections  of  members 
to  serve  in  parliament,  are  thereby  declared  to  be  void 
and  of  none  effect.    This  marked  distinction  between  the 
tH'o  parts  of  the  section,  proves  incontestably  that  the 
latter  part  was  intended  only  to  declare  the  law  as  it 
stood,  giving  to  such  law  the  greater  weight  and  sanc- 
tion of  a  legislative  declaration.      The  first  question 
therefore  is,  what  conveyances,  made  in  order  to  mul- 
tiply voices  at  elections,  would  be  void  at  common  law  ? 
The  right  of  voting  for  knights  of  the  shire  did  by 
the  common  law,  as  regulated  by  the  two  statutes  8  & 
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1846.  10  H.  6.9  belong  to  such  people  resident  in  each 
shire,  whereof  every  one  had  frank  tenement  within 
the  same  county  to  the  value  of  405.  by  the  year 
at  least,  above  all  charges;  and  there  was  no  re- 
striction or  prohibition  by  the  common  law  against 
any  man's  purchasing  a  freehold  within  the  county  of 
sufficient  amount  to  qualify  him  to  vote,  nor  on  the 
other  hand,  against  any  man  selling  the  same  to  one 
or  to  any  number  of  purchasers,  although  the  object 
of  the  seller  and  purchaser  might  be  that  the  par* 
chaser  might  acquire  a  vote,  and  consequently  that  the 
number  of  voters  should  be  thereby  increased.  By  the 
common  law,  therefore,  no  conveyance  really  and 
honestly  made  for  the  purpose  of  carrying  such  con- 
tract mto  effect  was  void.  But  by  the  common  law,  from 
the  earliest  times,  a  conveyance,  however  perfect  in 
point  of  ibrm,  being  such  in  form  only,  and  intended 
by  the  secret  agreement  or  understanding  between  the 
parties  never  to  have  any  legal  effect  as  a  conveyancci 
was  always  held  to  be  void,  whatever  the  secret  object 
and  purpose  of  the  parties  in  making  such  con- 
veyance might  be.  The  old  text  writers  lay  it  down 
as  a  maxim,  that  **  the  law  abhors  covin ;  and,  there- 
fore, every  covinous  act  shall  be  void«**  And  it  is 
upon  that  principle  unquestionable,  that  a  conveyance 
made  in  order  or  for  the  purpose  of  giving  a  quali- 
fication to  vote  at  an  election,  or  any  other  purpose, 
if  made  with  a  secret  intention  and  design,  that  it 
should  appear  to  the  world  as  a  conveyance,  but,  as 
between  the  parties  themselves,  should  pass  no  interest 
and  have  no  effect,  would  be  fraudulent  and  void  at 
common  law.  Lord  Soma's^  and  it  is  impossible  to 
name  an  authority  of  greater  weight  on  a  subject  of  the 
nature  of  the  present,  is  express  to  this  point ;  and  in 
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the  observations  made  by  him  on  the  trial  of  the  case  of  ]  345. 
Onskmv.  The  Bailiff' of  Haslemere  (a),  for  misconduct 
as  a  returning  o£Scer,  on  which  occasion  it  was  proved 
that  many  of  the  voters  claimed  under  conveyances  of 
very  minute  and  insignificant  parts  of  burgage  lands 
which  had  been  lately  made,  and  which  were  fraudu- 
lently contrived  to  make  votes  against  an  election,  he 
lays  it  down  thus :  ^  This  case  should  caution  persons, 
having  rights  of  election,  against  making  votes  by  split- 
ting burgage  freeholds  by  the  said  fraudulent  convey- 
ances, all  such  conveyances  as  are  not  made  bandjtde 
on  good  consideration  being  in  that  case  held  to  be  void 
by  the  common  law."  He  then  draws  a  very  marked 
distinction  between  conveyances  made  to  give  qualifica- 
tions where  they  are  real  and  honest,  and  where  they 
are  fraudulent  and  fictitious,  considering  the  latter  only 
void  at  common  law ;  and  as  this  trial  took  place  only 
about  fifteen  years  before  the  passing  of  the  statute  of 
Witt.  S.,  the  language  of  Lord  Somers  afibrds  very 
strong  evidence  how  the  common  law  stood  at  the  time 
of  passing  the  act*  Again,  the  very  language  of  the 
statute  of  William  seems  to  point  to  the  necessary  dis- 
tinction  that  real  and  bond  fide  conveyances  were  not 
intended  to  be  abolished,  although  the  motive  or  pur- 
pose of  the  parties  might  be  that  of  multiplying  voices 
at  elections,  but  such  conveyances  only,  made  for  that 
purpose,  as  were  pretended  and  fictitious.  The  statute 
says,  all  conveyances  in  order  to  multiply  voices  are  de- 
clared to  be  void.  The  statute  names  die  conveyance 
only;  it  makes  no  reference  whatever  to  any  contract 
for  sale  upon  which  a  real  conveyance  was  grounded, 
nor  professes  to  deal  in  any  manner  with  the  estate  or 

(a)  See  Lord  Somen*  Tracts,  vol.  viii.  p.  275. 
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1846.        interest  in  the  land  which  was  affected  by  sach  con- 
tract of  sale,  nor  provides  for  the  revesting  of  the  land 
which  passed  into  the  possession  of  the  purchaser  under 
the  contract  of  sale^  nor  for  the  repayment  of  the  pur- 
chase money  to.  the  purchaser;  all  which  provisions 
might  reasonably  be  expected,  if  a  conveyance  upon  a 
real  bon&Jide  contract  of  sale,  and  not  a  fictitious  con- 
veyance only,  was  intended  to  be  avoided  on  account  of 
the  motive  upon  which  it  was  entered  into.    And  this  is 
the  more  striking,  as  in  the  very  same  section  provi- 
sion is  made  as  to  the  estate  of  trustees  and  mortgagees, 
so  that  the  mind  of  the  legislature  must  have  been 
awakened  to  the  distinction  between  a  pretended  con^ 
veyance  which  conveyed  no  estate,  and  one  which  was 
the  completion  of  a  real  contract  between  the  seller  and 
the  purchaser.     According  to  the  distinction  laid  down 
by  Lord  Thurlam  (a),  *^  if  the  jW  disponendi  remains  in 
any  other  person,  it  is  in  vain  that  the  parchment  conveys 
the  right  to  the  grantee^  for  the  real  u$e  of  the  estate 
remains  in  another.''     And  if  the  words  of  the  statute 
do  not  in  their  strict  and  necessary  construction  compel 
us  to  bold  a  conveyance  made  for  the  completion  of  a 
bondjide  contract  of  sale  to  be  void  on  the  ground  that 
the  object  and  purpose  was  to  multiply  voices  at  an 
election,  there  is  no  general  principle  upon  which  these 
words  ought  to  be  extended.     The  object  of  increasing 
the  number  of  freeholders  at  a  county  election,  is  not 
an  object  in  itself  against  law,  or  morality,  or  sonnd 
policy.     There  is  nothing  injurious  to  the  community 
in  one  man  selling  and  another  buying  land  for  the 
direct  purpose  of  giving  or  acquiring  such  qualification. 
The  object  to  be  effected  is  neither  malum  in  se  nor  ma* 

(a)  3  Lui,  371. 


IX.  VICTORIA.  41 » 

lum  prohibitum;  on  the  contrary,  the  increasing  the  1846. 
number  of  persons  enjoying  the  elective  franchise  has  a,,„a,dwi 
been  held  by  many  to  be  beneficial  to  the  constitution  ^,  ^* 
and  certainly  appears  to  have  been  the  leading  object  of 
the  legislature  in  passing  the  late  act  "  for  amending 
the  representation  of  the  people  of  England  and  WalesJ* 
What  ground,  therefore,  can  exist  for  extending  to  a 
real  and  honest  proceeding,  the  words  of  the  statute, 
which  may  be  fully  satisfied  by  giving  them  the  force 
of  avoiding  a  fictitious  conveyance  only  ?  It  is.further  to 
be  observed,  that  the  holding  the  statute  of  William  to 
extend  to  a  conveyance  made  upon  a  real  sale,  would 
be  productive  of  much  inconvenience  and  injury  to  all 
claiming  under  the  purchaser*  The  supposed  object 
and  purpose  which  the  sale  intended  was  to  effect  cannot 
be  discovered  upon  the  face  of  the  conveyance,  but  is 
altogether  concealed  in  the  breasts  of  the  parties  them- 
selves; so  that  by  the  larger  constructbn  of  the  statute 
contended  for  on  the  part  of  the  appellant,  at  any 
future  time,  and  between  other  parties  than  those  to 
the  original  conveyance,  this  secret  motive,  if  brought 
to  light  by  accident  or  otherwise,  might  destroy  the 
title  to  the  estate  in  whosesoever  hands  it  might  be* 
The  same  rule  of  law  must  apply,  whedier  the  pur- 
chasers are  many  or  few;  perhaps  even  a  conveyance 
of  part  of  the  seller's  land  to  one  single  person,  with  the 
object  above  mentioned,  must  be  held  to  be  void ;  so 
that,  upon  such  a  construction  of  the  act,  a  man  of 
large  landed  estate  conid  not  sell  any  pait  of  it  bond 
Jide  for  a  full  consideration  in  money  to  two  different 
purchasers,  or  perhaps  to  one  only,  if  the  object  of 
such  sale  was  to  give  the  purchaser  a  vote  for  the 
coanty ;  for  the  creation  of  two  additional  voters,  per- 
haps of  one  only,  would  be  equally  within  the  principle. 
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1846*        though   not  in  an  equal  degree,  a  multiplication  of 

"7  voices  at  an  election,  and  a  splitting  and  dividing  the 

▼•  interest  in  houses  and  lands  amongst  several  persons. 

NCWMAV. 

The  holding,  therefore,  the  literal  construction  of  the 
words  of  the  statute  of  William  to  make  such  bond  fidt 
conveyances  absolutely  void,  would  very  much  fetter  the 
full  and  free  enjoyment  of  landed  property,  and  create 
insecurity  in  titles  to  estates.  Upon  these  various 
grounds,  and  for  these  considerations,  we  think  the 
sounder  construction  of  the  statute  of  William^  taken 
by  itself,  is,  that  by  the  conveyances  made  in  order  to 
multiply  voices  which  are  thereby  declared  to  be  void, 
are  intended  such  conveyances  only  as  at  the  time  of 
the  passing  of  the  act  would  have  been  held  to  be  void 
by  the  common  law,  that  is,  conveyances  meant  not  to 
transfer  any  real  interest  in  the  land,  but  made  for  the 
purpose  of  multiplying  voices  at  elections,  and  for  tliat 
purpose  only.  And  as  to  the  observation  made  in  the 
course  of  the  argument,  that  if  already  void  by  common 
law  there  was  no  necessity  for  avoiding  them  by  the 
statute,  it  may  be  a  sufficient  answer  that  it  was  thought 
useful,  when  such  baneful  practices  as  those  described 
by  Lord  Somers^  in  the  passage  before  cited,  were  in 
daily  practice,  to  promulgate  this  doctrine  of  the  com- 
mon law  to  sheriffi  and  other  officers  upon  whom  the 
duty  of  conducting  an  election  was  cast,  and  to  give 
it  the  additional  weight  and  solemnity  of  a  legislative 
declaration. 

I(  however,  any  doubt  exists  on  the  construction 
of  the  statute  of  Will.  S.,  when  considered  by  ilself, 
such  doubt  will  be  removed  when  the  subsequent 
statutes  made  upon  the  same  subject,  and  to  effectuate 
more  fully  the  same  object,  are  taken  into  consider- 
ation.    The  next  statute  in  order  of  time  is  that  of 
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the  10  Ann.  c.  23.     That  statute,  it  is  to  be  observed,        1846. 
is  not  so  wide  in  its  operation  as  the  statute  of  Jf7/-  "T  " 

liamj   for  whilst  the    earlier    statute,    by  its  general  ^- 

terms,  extends  to  all  elections  where  the  right  of  vot- 
ing depended  upon  the  ownership  of  land  whether 
in  counties  or  boroughs,  the  statute  of  Anne  is  con- 
fined exclusively  to  the  multiplying  of  votes  in  the 
elections  of  knights  of  the  shire.  This  statute  is  intituled 
"  An  Act  for  the  more  effectual  preventing  fraudulent 
conveyances  in  order  to  multiply  votes  for  electing 
knights  of  the  shire  to  serve  in  parliament,"  the  very 
title  of  the  act  leading  to  the  inference  that  it  is  directed 
not  against  all  conveyances  for  that  purpose,  but  against 
fraudulent  conveyances  only.  The  act  then  begins  by 
reciting  in  terms  the  seventh  section  of  7  &  8  ^.  8., 
upon  which  this  question  arises,  and  it  then  further  re- 
cites that  many  fraudulent  practices  have  been  used  of 
late  to  create  and  multiply  votes  to  the  great  injury, 
amongst  others,  of  those  persons  who  have  just  right 
to  elect.  The  recital,  therefore,  as  well  as  the  title, 
equally  points  out  the  distinction  between  the  creation 
of  votes  by  fraudulent  and  fictitious  means,  and  the 
making  of  real  votes,  the  latter  of  which  could  never  be 
considered  to  fall  within  the  language  of  the  recital  — 
to  be  **  an  injury  to  those  persons  who  have  just  right 
to  elect" 

The  first  section  goes  on  to  enact,  **  that  all  estates 
and  conveyances  whatsoever  made,  to  any  person  or 
persons,  in  any  fraudulent  or  collusive  manner,  on  pur- 
pose to  qualify  him  or  them  to  give  his  or  their  vote  or 
votes  at  such  elections  of  knights  of  the  shire,  (subject 
nevertheless  to  conditions  or  agreements  to  defeat  or 
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1846.        determine  such  estate,  or  to  reconvey  die  same,)  shall  be 
"T  deemed  and  taken  against  those  persons  who  executed 

y-  the  same,  as  free  and  absolute,  and  be  holden  and  en- 

joyed by  all  and  every  such  person  or  persons,  to  whom 
such  conveyance  shall  be  made  as  aforesaid,  freely  and 
absolutely  acquitted,  exonerated,  and  discharged  of  and 
from  all  manner  of  trusts,  conditions,  clause  of  re- 
entry,  &c.,  or  other  defeasances  whatsoever/'  And  the 
act  then  goes  on  to  enact,  that  all  securities  given 
for  the  performance  of  such  trusts  shall  be  void,  and  it 
imposes  a  penalty  of  40/.  on  every  person  executing 
such  conveyances,  or  voting  under  them.  And  we  con- 
sider this  latter  statute  to  be  a  legislative  exposition  of 
the  clause  of  the  statute  of  William  therein  set  forth, 
that  the  avoiding  of  conveyances,  made  in  order  to 
multiply  voices  at  elections,  was  meant  by  the  origioal 
statute  to  be  confined  to  such  conveyances  only  as  were 
fraudulent  and  collusive,  to  conveyances  which  are  such 
in  form  only,  but  never  intended  to  pass  the  property, 
or  to  such  as  were  accompanied  by  some  secret  trust  or 
reservation  for  the  benefit  of  the  grantors,  and  not  .to 
extend  to  a  honSi  Jide  conveyance  made  in  completion 
of  an  actual  contract  of  sale  and  purchase  of  land.  For 
the  statute  of  Anne  is  expressly  limited  to  fraudulent 
conveyances,  and  it  cannot  be  intended  that  the  statute 
of  Anne^  passed  to  render  the  former  statute  of  WiUiam 
more  efficacious,  should  be,  as  to  county  elections, 
less  comprehensive  in  its  provisions  than  the  former 
statute,  or  that  the  former  should  comprise  within  it 
the  avoidance  of  a  honA  Jide  conveyance,  when  the 
latter  is  restricted  to  fraudulent  conveyances  only. 
The  statute  of  Anne^  it  is  to  be  observed,  meets  the 
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evH  inteiided  to  be  put  down,  by  a.  very  difTerent  pro**  1846. 
vision  from  that  contained  in  the  statute  of  William^  for  ALixAMDiir' 
whereas  the  statute  of  William  is  contented  with  simply  ^^  j^ 
declaring  the  fraudulent  conveyance  void,  thus  leaving 
the  grantor  and  grantee  as  if  the  conveyance  had  never 
been  made,  the  statute  of  AnnCf  on  the  contrary,  pro- 
vides, that  the  fraudulent  conveyance  made  for  the  pur- 
pose of  giving  a  qualification,  shall  be  deemed  and 
taken  against  those  persons  who  executed  the  same,  as 
free  and  absolute,  discharged  from  any  manner  of  trust 
or  condition  for  the  benefit  of  the  grantor ;  and,  at  the 
same  time,  it  prohibits  the  grantee  from  voting  under 
colour  of  the  grant,  by  making  him  liable  to  a  penalty 
of^O/L  to  the  common  informer,  the  legislature  probably 
thinking  that  the  practice  of  granting  fraudulent  and 
collusive  freeholds  would  be  more  effectually  checked, 
by  making  them  good  against  the  grantor,  and  by 
frastrating  the  object  of  the  grant  But  this  provision 
never  could,  in  reason  or  sense,  be  meant  to  apply  to  a 
conveyance  on  a  real  sale  of  the  land,  where  the  seller 
has  already  received  the  purchase  money,  and  has  al- 
ways intended  the  grant  to  be  good  against  himself. 
And,  fiirther,  the  oath  directed  by  the  statute  of  Anne 
appears  quite  conclusive  as  to  the.  distinction  between 
fraudulent  and  real  conveyances  made  for  the  purpose 
of  creating  a  vote,  namely,  ^^  You  shall  swear  such  free- 
hold estate  hath  not  been  made  or  granted  to  you 
fraudulently^  on  purpose  to  qualify  you  to  give  your  vote/' 
The  next  statute  which  touches  this  question  is  the 
18  6.  2.  c.  18.  5.  5.,  and  the  enactment  contained  therein 
confirms  the  distinction  to  which  we  have  often  recurred. 
That  statute  enacts,  that  ^<no  person  shall  vote  in 
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1846.  respect  or  in  right  of  any  freehold  estate,  which  was 
Alszawdsr  DMwle  or  granted  to  him  fraudulently,  on  purpose  to 
qualify  him  to  give  his  vote,"  thereby,  as  in  the  statute 
of  Anne^  prohibiting  the  voting,  not  in  every  case  where 
the  estate  is  conveyed  to  him  for  the  object  of  enabling 
him  to  vote,  but  in  such  cases  only  where  it  b  fraudu- 
lently made  to  him  for  that  purpose,  that  is,  where  the 
grantee  of  the  estate,  although  he  appears  on  the  face  of 
the  conveyance  to  take  under  it,  does,  in  reality,  as  be- 
tween the  parties  themselves,  take  nothing,  or  if  it  is 
accompanied  with  a  secret  trust,  for  the  benefit  of  the 
grantor.  In  the  course  of  one  of  the  arguments  before 
us,  some  stress  was  laid  by  the  counsel  contending  for 
the  illegality  of  the  vote,  upon  the  statute  53  6. 3.  c.  49. 
That  statute  was  passed  to  explain  and  amend  the  statute 
of  WiUiam  the  Third,  and  after  reciting  that  '*  doubts  had 
been  entertained  whether  devises  by  will,  made  in  such 
cases  and  for  such  purposes  as  those  mentioned  by  the 
former  statute,  were  within  the  true  intent  and  meaning 
of  that  act,"  the  statute  enacts  '*  that  all  devises  made  by 
will,  made  in  such  cases  and  for  such  purposes  as  by 
tlie  act  of  William  are  described,  are  and  shall  be  taken 
to  be  conveyances  within  the  true  intent  and  meaning 
of  the  act,  as  if  the  same  had  been  therein  specially 
mentioned/'  And  the  argument  was,  that  it  was  singular 
that  the  53  G.  3.  should  refer  to  the  statute  of  WittioM 
and  not  to  the  statute  of  Anne,  unless  the  statute  of 
WiUiam  was  in  full  operation,  independently  of  the  statute 
of  Anne.  But  to  this  it  may  be  answered,  that  the  re- 
ference may  well  have  been  made  to  the  statute  of 
William^  because  the  intention  of  the  legislature  was, 
that  the  devise  which  gave  a  fraudulent  qualification 
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should  be  altogether  void,  whereas,  if  reference  had        1848. 
been  made  to  the  statute  of  Anne^  the  devise  would  be     auzambm 
good  against  the  heirs  of  the  devbor.     The  whole  ob-      kiwmait. 
ject  of  the  statute  is,  in  fact,  to  write  the  word  **  devises  ** 
into  the  statute  of  WilUam^  leaving  devises  to  be  dealt 
with  in  the  same  manner  and  by  the  same  rule  of  law 
as  applied  to  conveyances.    If  the  devise  was  fraudulent, 
if  it  was  never  intended  to  pass  the  land  by  means  of  a 
secret  compact  with  the  devisor  in  his  lifetime,  that  the 
devisee  would  not  take,  or  that  he  would  reconvey,  then 
the  statute  of  Geo.  d«  would  bruig  the  devisee  exactly 
into  the  same  predicament  as  a  fraudulent  conveyance 
under  the  statute  of  William.     But,  on  the  other  hand, 
if  the  will  even  openly  expressed  that  a  father  devised 
to  his  son  an  estate  of  405.  a  year,  intending  n^rely  to 
qualify  him  to  vote  for  the  county,  yet  if  the  son  entered 
into  possession,  and  held  the  land  without  any  secret 
understanding  or  reservation  on  his  part,  the  devise 
would  then  be  in  the  same  predicament*  as  a  conveyance 
for  the  same  purpose,  and  would   be  good.     There- 
fore, upon  the  whole  state  of  the  c&se,  considering  the 
statute  of  William  by  itself,  and  with  reference  also  to 
the  latter  acts,  we  think  a  conveyance  made  in  com- 
pletion  of  a  b(m&  fide  contract  of  sale,  where  the  money 
passes  from  the  buyer  to  the  seller,  and  the  possession 
also  from  the  seller  to  the  buyer,  and  where  there  is  no 
secret  reservation  or  trust  whatever  on  the  part  of  the 
seller,  is  not  avoided  by  reason  of  the  object  or  motive 
of  the  purchaser  and  seller  being  that  of  multiplying 
voices  at  an  election ;  and  as  the  revising  barrister  has, 
by  bis  finding,  brought  the  present  case  within  that  de- 
scription, we  think  his  decision,  by  which  he  retained  the 
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name  of  these  purchasers  on  the  list  of  voters,  was  right, 

and  ought  to  be  affirmed. 

Decision  affirmed,  (a) 

(a)  The  followiog  i^peds  were  also  decided  on  the  same  day :  — 
RiLSTy  Apptllvatj  and  CbomuiXy,  Respondent. 

Tbu  was  a  coDsolidated  appeal  from  the  decision  of  Thomas  Homcuih 
Marriott,  Esq.,  one  of  the  banisters  appointed  to  revise  the  list  of  TOters 
for  the  southern  division  of  the  county  of  LcmcatUr,  The  barrister  bad 
disallowed  the  claims  of  Amos  Blackburn  and  twenty-six  other  parties, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

By  indenture^  dated  the  22d  day  of  January^  1845,  and  made  between 
one  John  Webder  of  the  first  part,  James  Dawson  and  Sank  his  wife  of 
the  second  part,  and  John  Riley  and  John  Crosdey  (two  of  the  claimants 
in  thp  list  above  referred  to)  of  the  third  part,  in  consideration  of  916t  14jl 
(700£i  of  which  was  stated  to  be  paid  by  BUey  and  Crosdey  to  Webster,  in 
satisfaction  of  a  mortgage  for  a  term  of  years  which  he  held  on  the  here- 
ditaments hereinafter  mentioned,  and  the  remaining  il6L  14s.  was  stated 
to  be  paid  by  BUey  and  Crosstey  to  Dawson,  the  revcfsioner  in  fee^) 
fourteen  cottages  situate  at  Butcher  HUl  in  the  said  division  with  their 
appurtenances,  were  surrendered,  released,  and  conveyed,  unto  and  to  the 
use  of  B3^  and  Orossley  and  their  heirs  for  ever.  This  deed  contained 
the  usual  covenants  and  was  duly  executed.  By  indenture  of  the  same 
date  with  the  last  de^,  but  subsequently  executed,  and  made  between  the 
said  John  BUey  and  John  Crosdey  of  the  first  part,  and  the  several  persons 
whose  names  were  respectively  contained  In  the  schedule  at  the  iboC  <if 
this  deed  (and  being  the  said  Biiey^  and  Crossiey,  Amos  Blackburn,  and 
all  the  other  claimants  named  at  the  foot  of  this  case)  of  the  second  part, 
after  reciting  the  former  indenture,  and  that  the  purchase  money  or  sum 
of  9162. 14s.  mentioned  in  that  deed  was  the  proper  monies  of  and  equally 
contributed  amongst  Biiey  and  Crossley  and  the  several  other  parties 
thereto  of  the  second  part,  BUey  and  Crossley  declared  and  covenanted 
with  the  other  parties  of  the  second  part,  that  they  would  stand  seised  of 
and  interested  in  the  said  cottages  and  hereditaments  comprised  in  tiie 
first  deed,  in  trust  for  themselves  and  such  other  parties  of  the  second 
part  respectively,  as  tenants  in  fee  in  common.  This  deed  contains  a 
power  for  Biley  and  Crossley  and  the  survivor  or  other  trustee  for  the  time 
being,  at  any  time  during  the  lives  of  any  of  the  parties  to  the  second  part* 
and  within  twenty-one  years  from  the  death  of  the  survivor,  with  the 
written  consent  of  the  uu^or  part  in  value  of  the  persons  for  the  time  being, 
equitably  interested  under  the  trusts  therein  declared,  and  against  the  will 
of  the  minority,  to  lease  the  said  hereditaments  and  premises  for  any  term 
of  years,  or  to  sell  or  exchange  or  make  partition  of  the  same,  and  to  re* 
purchase  any  otlicr  freehold  hereditaments  witliin  the  United  Kingdom 
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to  be  held  under  the  like  trusts  &c.     Hiis  deed  also  contaios  the  usual 
trustees*  receipt  and  indemnity  clauses. 

It  appeared  in  evidence  that  a  Mr.  John  Feevers,  in  the  beginning  of 
Januaty,  1845,  applied  to  Dawtan  to  purchase  the  cottages  in  question, 
which  the  latter  had  been  ofiering  for  sale  for  some  time  previously,  he 
being  desirous  of  paying  off  ITfbsier's  mortgage.  No  contract  in  'writing 
was  entered  into  between  Dawton  and  Feevert,  the  object  of  the  latter  in 
entering  into  the  contract  being,  not  to  purchase  for  himself  but  for  a 
mmber  of  other  parties,  to  procure  them  qualifications  to  vote  for  mem- 
bers of  parliament  for  Sauih  Laneat^re ;  Feepert  being  a  member  of  a 
certain  political  association,  and  actively  engaged  in  procuring  qualifica- 
tions to  vote  for  such  persons  as  were  believed  to  favour  the  objects  of 
soch  association. 

The  first  deed  was  executed  by  Davnon  on  the  day  it  bears  date,  when 
the  whole  of  the  purchase  money  was  paid  by  RUey,  who  had  previously 
received  the  respective  shares  thereof  from  all  the  other  parties  of  the 
second  part  of  the  deed. 

It  appeared  that  Dawton  bad  never  seen  either  Riley  or  Crottley  in 
reference  to  the  purchase,  before  the  day  when  he  executed  the  convey- 
ance, nor  did  he  even  then  know  who  were  the  other  parties  on  whose 
behalf  the  purchase  was  then  made.  All  the  claimants  have  been  in  the 
receipt  of  their  respective  shares  of  the  rents  of  the  cottages,  which  are  of 
sufficient  qualifying  value  to  each. 

Hie  revising  barrister  was  of  opinion,  that  the  object  of  Riley  and 
Crottky,  and  of  all  the  other  claimants  who  were  parties  to  the  second 
deed,  in  purchasing  the  above  cottages,  was  to  procure  for  each  of  them- 
sdves  a  qualification  to  vote  for  South  Lancashire,  and  he  also  thought 
that  Dawton,  before  he  executed  the  conveyance  to  Riley  and  Crottley, 
knew  that  the  object  of  Feevert  in  contracting  to  purchase,  and  of  Riky 
and  Crottley  in  obtaining  such  conveyance,  was  to  procure  such  votes. 
He  believed,  however,  that  the  sale  on  Dawton*t  part  was  bon&fde,  his 
olject  in  selling  being  not  for  the  purpose  of  conferring  such  votes  on  the 
pixrchasers,  but  to  dispose  of  his  property  to  the  best  advantage.  It  did 
not  appear  that  WebtUr,  the  mortgagee,  was  privy  to  the  object  of  obtaining 
votes  by  the  transaction. 

On  the  above  facts,  the  barrister  was  of  opinion  that  the  conveyance 
from  fFehtter  and  Dawton  to  Riley  and  Crottley  was  a  conveyance  in 
order  to  multiply  voices  and  to  split  and  divide  the  interest  in  houses 
amongst  several  persons  to  enable  them  to  vote  for  members  of  parliament, 
and  that  it  was  void  for  such  purposes  under  7  &  8  IF.  S.  c  85. 

The  case  was  argued  (in  Miehaehnat  term,  Nooember  17th}  by 
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Coddmm  (with  whom  was  Kinglake  Serjt)  for  the  appellant,  and 


Bylet  Sejjt.  for  the  respondent,  referring  to  fVinchcombe  v.  Bi^p  of 
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Winche'Jer(a)i  Edwards  r,  2}ick(b)i  The  JJonftom  Coff  (c) ;  Heywoo^t 
Countif  Eleciioni(d)i  and  MarAaUw,  Bown{e), 

Cur,  ado.  vmlL 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court. 

TbU  case  turns  upon  the  Mine  point  of  law  as  that  which  we  have  just 
decided  on  the  appeal  from  the  North  Riding  of  the  county  of  Torkt  in 
which  AUxqnder  is  the  appellant,  and  Newnan  the  respondent  Tlie 
facts  differ  in  some  particulari»  but  they  do  in  substance  bring  this  case 
within  the  same  principle  as  that  which  we  there  laid  down,  namely,  that 
a  conveyance  made  to  carry  into  effect  a  real  bond  fde  contract  of  sale, 
where  the  purchase-money  is  paid,  and  the  possession  taken,  without  any 
secret  reservation  or  trust  whatever  for  'the  benefit  of  the  seller,  is  not 
such  a  conveyance  as  is  intended  to  be  made  void  by  the  statute  of  W,  S., 
or  the  subsequent  acts,  notwithstanding  it  has  been  made  in  order  or  for 
the  purpose  of  multiplying  voices  at  an  election,  or  of  splitting  freeholds  ; 
but  that  the  statute  intended  to  avoid  such  conveyances  only  made  for  that 
object  and  purpose  as  were  in  themselves  fraudulent  and  collusive ;  and 
as  in  this  caae  the  revising  barrister  has  found  no  fraud  in  fact,  but  has 
held  the  conveyance  to  be  in  other  respects  good,  and  only  void  because 
it  was  made  in  order  to  multiply  voices  at  elections,  and  has  therefore 
struck  out  the  names  of  the  twenty-five  claimants  mentioned  in  the  case 
from  the  list  of  voters,  we  think  his  decision  was  wrong,  and  that  the  same 
must  be  reversed,  and  the  claimants  restored  to  the  list. 

Decision  reversed. 


fimwiCK^  Appellant^  and  Asbwobtb,  Respondent. 
Beswick^  Appellant^  and  Aked,  Respondent. 

Thb  material  facts  stated  in  these  appeals  were  similar  to  those  of  BUey 
V.  CroMdey.    The  same  counsel,  also,  appeared  on  each  side. 

Cur.  odp.  9U&. 

Three  other  appeals  on  the  same  point,  which  will  be  fbund  noticed 
infrOt  having  been  argued  in  the  meantime. 


TiNnAL  C.  J.  now  said  —  As  to  the  five  remaining  decisions  of  the 
revising  bonisten^  which  stood  over  to  wait  the  determination  of  the  case 
wherein  Alexander  is  appellant  and  Newman  respondent,  in  moat  of 
which  it  was  stated  by  the  learned  counsel  engaged  in  them,  that  tbcy 
were  not  distinguishable  in  any  point  therefrom,  it  will  be  unnecessary  to 
say  more  than  that  we  think  that  the  case  wherein  Seswiek  is  appelUat 
and  Aahwarih  respondent  hta  been  properly  decided,  and  that  the  names 

(a)  Hob.  165.  (6)  4  B.  f  Aid.  812. 

(c)  2  Fmter,  3.  (d)  P.  153.  155. 

(r)  Ant(^,  p.278. 
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of  liw  respondent  and  the  fourteen  other  claimants  therein  mentioned 
diould  remain  on  the  list,  and  we  affirm  the  decision  accordingly. 

lo  the  case  wherein  Benrick  is  appellant  and  Aked  respondent,  we 
think  the  decision  of  the  revising  barrister,,  by  which  the  name  of  the  re- 
spondent and  thirty-one  other  claimants  are  retained  on  the  list,  is  a  right 
decision,  and  we  affinn  the  same. 

Decisions  affirmed. 
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TbobnUiETj  Appellant^  And  Abpland^  Respondent. 

This  was  a  consolidated  appeal  from  the  decision  of  WHKam  Ytardley, 
£aq.,  the  revising  barrister  for  North  CheAkref  in  which  the  barrister  had 
allowed  the  claims  of  Robert  Brooke  Aipiand,  and  ei^t  other  parties, 
under  the  following  circumstances :  — 

Upon  the  parties  appearing  to  support  their  daim  to  have  their  names 
retained  in  the  list,  a  deed  of  appointment  and  release  was  produced, 
dstcd  1st  of  Jtmuary,  184S,  made  between  the  Rev.  Sobert  Brooke  J^ 
land  (one  of  the  said  claimants)  of  the  first  part,  Jokn  fiibberi  (another  of 
Ae  said  claimants)  of  the  second  part,  and  the  seven  other  claimants,  and 
another  party  of  the  third  part,  whereby,  after  reciting  that  the  said 
Robert  Brooke  Mpkmd  was  seised  of  certain  freehold  premises,  being  the 
ssme  in  respect  of  which  the  said  parties  thereto  of  the  first,  second,  and 
third  parts  respectively  claimed  to  be  upon  the  list  of  voters),  and  reciting 
that  the  said  parties  of  the  second  and  third  parts  had  contracted  with  the 
ssid  Robert  Brooke  jbpland  for  the  purchase  from  him  of  nine  tenth  parts 
of  the  said  premises  at  a  sum  of  180L,  and  that  he  had  agreed  to  convey 
the  whole  of  the  said  premises  to  the  said  John  Hibbert,  and  his  heirs,  in 
trust  for  all  the  said  parties  thereto»  as  well  of  the  first  as  of  the  second 
and  third  pans,  subject  to  a  certain  mortgage  thereon ;  it  was  witnessed 
by  the  present  indenture,  that  in  consideration  of  the  said  sum  of  1801,  to 
the  said  Robert  Brooke  AtpUmd  paid  in  equal  shares  and  propoftions  by 
the  parties  thereto  of  the  second  and  third  parts,  he,  the  said  Robert 
Brooke  jhpiandf  did  thereby  direct  and  appoint,  and  also  grant,  bargain, 
sod  release,  unto  the  said  John  Bibbert  and  his  heirs,  all  the  said  heredi- 
taments and  premises,  to  have  and  to  hold  the  same  uiito  the  said  Jokn 
Hibbert  and  his  hein^  to  the  use  following,  that  was  to  say,  as  to  one 
tenth  part  of  and  in  the  said  premises  thereby  appointed  and  released,  the 
whole  into  ten  equal  parts  or  shares  -being  considered  as  divided,  to  the 
use  of  the  said  John  Hibbert  and  his  heirs,  and  as  to  the  other  nine  parts 
or  iharcs  thereof  respectively,  to  the  use  of  the  said  parties  thereto  of  the 
fir»t  and  third  parts  respectively,  and  their  respective  heirs  and  assigns, 
ihare  and  share  alike,  as  tenants  in  common. 

The  hereditaments  and  premises  so  conveyed  were  of  the  annual  value 
of  22/.  aflcr  satisfying  the  interest  on  the  said  mortgage.     The  payment 
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of  the  money  itated  in  the  deed  ••  the  connderition  for  the  odd  coDvey« 
anoe^  was  found  to  have  been  made  at  the  tiaie  of  the  date  and  esecotion 
thereof,  and  was  an  adequate  contideimtUm  for  the  nine  tenth  perls  of 
the  said  hereditaments  and  premisea  so  conveyed  by  the  said  BoUrt 
Brooke  AttpUmd  as  aforesaid. 

It  was  objected  that,  from  the  facts  which  ware  appaient  on  the  iaee  of 
the  deed,  the  trmsaction  came  within  the  7  &  8  IT.  3.  c  S5.  «.  7. ;  the 
object  being  evidently  for  the  multiplying  of  votes,  an  object  to  which 
the  vendor  himself  must  have  been  privy. 

The  dedaioo  of  the  revising  banister  upon  the  whole  case  was,  that 
the  names  of  the  claimants  should  be  retained  on  the  said  list,  and  his  de^ 
dsion  on  the  point  of  law  in  qncstion  was,  that  the  said  conveyance 
not  void  under  the  provisions  of  the  above  mentioned  statute. 

When  the  case  was  called  on  {Jatmmy  15tb)^  WeUby  (with  whom 
Channell  Seijt),  for  the  appellant,  offered  no  aigument. 

Coekbum  (with  whom  was  Xmglake  Seijt.),  for  the  respondent,  cited 
Manhally.  Bovn(ja). 

Cvr,  odv,  vuU, 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL  C.  J.  We  think  that  in  the  case  wherein  ThomUey  is  appel- 
lant and  Atpkmd  respondent,  the  decision  of  the  revising  barrister,  that 
the  names  of  the  nine  claimants  should  be  retained  in  the  list  of  voters,  was 
right,  and  we  affirm  the  same. 

Decision  affirmed. 


h  hand  fide 
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NbwtoNi  Appellant,  and  HARGRBAnM,  Respondent 

Tuu  was  a  consolidated  appeal  from  the  decision  of  the  same  revising 
barrister  as  in  the  last  case. 

Boberi  HaltUad  Hargrernvfi,  the  fiuher  of  the  two  claimants,  being 
seised  in  fee  of  a  messuage  and  farm  at  Mobberley,  in  the  county  of 
Cketierf  and  also  of  certain  hereditaments  in  the  southern  division  of  the 
couo^  of  LanctuieTf  in  the  month  of  December,  1844,  proposed  to  the 
two  claimants  to  execute  a  deed  of  gift  in  their  favour  of  sufficient  free- 
hold property  in  both  those  counties  to  enable  them  to  be  registered  as 
voters  for  the  said  counties,  and  a  deed  accordingly  was  executed  on  the 
.dOth  January,  1845,  by  which  the  said  Bobert  ffaUtead  Hargreave$,  in  con- 
sideration of  natural  love  and  affection,  conveyed  to  the  two  claimants 
and  their  assigns^  for  the  life  of  the  said  grantor,  two  closes  of  land,  part 
of  HolCn  farm  in  Mobberley  aforesaid,  and  a  like  estate  in  the  said  here- 
ditaments  and  premises  in  Souih  Laneathire,    The  deed  was  prepared  by 
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tbt  solicitor  of  tiie  add  JRobert  MaitUad  Hurgrtmiett  the  gnntor,  and 
waft  reoftiiwd  bj  one  of  the  eUunumts  from  such  loUcitor  a  few  days  be* 
hn  it  waa  produced  at  the  Court  aforeftaid.  Before  the  ezecution  of  the 
add  coDTeyaooe,  the  said  clatmanta  had,  bj  the  penniMion  of  the  said 
grantor,  depastured  their  hones  on  the  said  closes  in  Mobberky,  and  had 
coadoued  to  do  so  subsequent  to  the  date  of  the  said  deed,  and  the 
grsaCor  had  also  continued  to  depasture  his  cattle  thereon  since  the  date 
of  the  said  conveyance^  and  had  never  paid  or  agreed  to  pay  rent  to  bis 
sons  for  the  said  closes.  The  yearly  value  of  the  said  closes  in  Mobberley 
sloRsaid  waa  96L  Hie  said  oonvejance  was  made  by  the  grantor  to  the 
two  cJaimants,  prineipalfyfor  ike  pmpote  ^  tnHUing  them  io  be  regutered 
at  veUn  as  ^htemdd^  btU  wUh  a  mew  alto  ofmakuig  apnviiionjbr  them. 

It  waa^ib}ected  that  this  transaction  was  fraudulent,  being  for  the  mere 
poipose  of  crcating  votes,  and  that  the  conveyance  came  within  the  opera* 
tioo  of  the  Stat.  7  &  8  fT.  3.  c  S5.  sect  7.  and  was  void. 

Ibe  decision  of  the  revising  bsrrister  upon  the  whole  case  was,  that  the 
oamca  of  the  said  claimants  should  be  retained  upon  the  register,  and  bis 
liecisioo  upon  the  points  in  question  was,  first,  that  the  said  deed  was  ndt 
void  on  the  ground  of  fraud,  and  secondly,  that  it  waa  not  void  under 
the  statfite  7  &  8  fT.  8.  c.  S5.  i.  7. 

Hie  case  waa  called  on  upon  a  former  day  in  this  term  {Janvary  19th), 
when  Cockbwm  (with  whom  was  Kinglake  Seijt)  appeared  for  the  appeU 
lant,  and  Granger  for  the  respondent. 

Cur.  adv.  vult. 
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TiVBAL  C  J.  In  the  (»se  wherein  Newton  u  sppellsnt  and  Sargreaves 
respondent,  we  think  the  decision  of  the  revising  barrister,  that  the  two 
mentioned  in  the  case  should  be  retained  on  the  register,  is  a  right 
and  we  affirm  the  same.  This  case  is  so  far  distinguishable 
inm  all  the  former,  that  in  this  the  transaction  is  not  that  of  purchase 
and  ssle,  nor  is  the  consideration  that  of  money.  But  this  is  a  convey- 
ance by  a  &ther  to  his  two  sons,  in  consideration  of  natural  love  and  af- 
fection; but  inasmuch  as  the  law  acknowledges  the  consideratipn  of 
pstursl  love  and  a£fection  in  the  case  of  father  and  son  to  be  as  good  a 
consideration  to  raise  a  use  as  a  pecuniary  consideration  from  strangers, 
snd  as  there  is  no  fraud  in  fact  found  by  the  barrister,  and  we  are  not 
to  infer  it  from  any  circumstances  stated  in  the  case,  all  we  have  lo  do  Is, 
to  consider  the  question  reserved  for  us,  vis.  whether  the  conveysnce  is 
void  by  reason  of  the  statute,  and  upon  this  point  we  come  to  the  same 
dedflon  as  before. 

Decision  sffirmed. 


Rawliks,  AppeUmnt,  and  Bremner^  Respondent. 

This  wss  also  a  consolidated  appeal,  in  which  Thomas  Homcaatle  Marshail, 
Ciq.,  one  of  the  revising  barristers  for  South  Lancashirct  bad  disallowed 
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the  claim  of  James  Peek  and  four  other  persons,  who  chimed  to  ▼ote  for  the 
southern  diTision  of  Lancaskire,  in  respect  of  their  several  one*  fifth  shares 
of  a  bouse  situate  in  Rupert  Place,  Blake  Street,  in  the  township  of  Heet' 
jEWoi^^under  the  following  circumstances :  -— 

The  claimants,  who  are  all  brothers,  being  desirous  of  obtaining  quali* 
ficAtions  to  vote  for  South  LancatMre,  made  applications  in  the  mooth  of 
January  last  to  certain  parties  to  procure  for  them  freehold  premises  for 
this  purpose;  but  not  succeeding  in  obtaining  any  suitable  purchase, 
their  father,  fFatson  Peck,  by  indenture  dated  the  I8th  day  of  Jamuofy 
last,  conveyed  the  said  house  in  Huperi  Street  (bring  part  of  other  pro- 
perty there  situate,  of  which  the  father  was  owner)  to  the  said  chumants 
as  tenants  in  common  in  fee.  The  purchase-money  was  stated  in  the 
deed  to  be  48^,  which  sum  was  paid  by  the  sons  to  the  fatl^er.  Hie 
house  produces  a  rent  of  ISt  per  annum,  which  the  claimants  have  been 
in  the  receipt  of  since  the  conveyance  to  them. 

The  rerising  barrister  was  of  opinion,  from  the  evidence,  that  the 
iok  ebjeet  of  the  claimants  in  buying  tiie  said  house  was  to  procure  for 
themselves  votes  and  multiply  voices  for  members  of  parliament  for  the 
southern  division  of  •  Lancaehire,  and  for  that  .purpose  to  divide  their 
interest  in  the  said  house  amongst  each  other ;  and  that  the  jofe  oigect  of 
their  father  in  selling  them  such  house  was  to  enable  them  to  do  so,  and 
he  considered  such  conveyance  void  for  this  purpose  under  the  7  &  8  IT.  3. 
c  85. 

The  case  was  argued  on  the  same  day  as  Newton  v.  Hairgreaoee,.  by 
Crompton,  for  the  appellant,  and  Jmold  for  the  respondent 

Cur,  ado,  vuiL 


TiHDAL  C  J.  now  said, — In  the  case  wherein  Raw&m  is  appellant  and 
Bremner  respondent,  in  which  the  revising  barrister  held  the  oonveyaaos 
made  under  circumstances  substantially  the  same  as  those  in  the. case  of 
Atexander  appellant  and  Newman  respondent,  to  be  void,  by  reason  of  the 
statute  of  W,  3.,  we  think  the  decision  is  wrong,  and  reverse  the 
accordingly. 

Decision 
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The  following  cases  may  be  appropriately  inserted  in 
this  pkce :  — 

Newton,  Appellant,  and  The  Overseers  of 

MoBBEBLET,  Respondents. 

Newton,  Appellant,  and  The  Overseers  of 

Cbowley,  Respondents. 

'T^HESE  were  appeals  from  the  decision  of  William 
Yardleyf  Esq.,   the  revising  barrbter  for   North 
Oietkire* 

In  the  former  case  the  revising  barrister  had  allowed 
the  claim  of  John  WHght  to  vote  in  respect  of  a  free- 
hold rent  charge  under  the  following  circumstances : 

A  deed  was  produced,  dated  SOth  of  Jamtaty^  1845, 
made  between  James  H  right  (the  father  of  the  claimant) 
of  the  one  part,  and  John  Wright,  the  claimant,  of  the 
other  part,  by  which,  after  reciting  that  the  said  James 
Wright  was  seised  m  fee  of  a  certain  messuage,  &c.,  in 
the  township  of  Mobberley,  he  (the  said  James  Wright), 
in  consideration  of  the  natural  love  and  affection  which 
he  bore  towards  his  son  (the  said  John  Wright  the 
claimant),  granted  unto  the  claimant,  his  heirs  and  as- 
signs, a  yearly. rent  of  2L  2s.,  to  be  yearly  issuing  out 
of  the  said  messuage,  &c.,  payable  half  yearly  on  the 
SOth  of  June  and .  SOth  of  December  in  each  year,  the 
first  payment  to  be  made  on  the  30ih  of  June  then  next, 
with  powers  of  distress  in  case  the  said  rent  should  be 
in  arrear.    The  grantor  was  at  the  time  of  the  said 
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^j^^^^  father  of  one  of  the  members  of  parliament  for  the  said 

T-  northern  division  of  the  said  county  of  Chester,  and  a 

Overseen  of  few  days  before  the  day  of  the  date  of  the  said  deed, 

MOBBIRLIT. 

NxiTTON       the  grantor  was  at  the  house  of  the  said  landlord,  with 
The         tiie  land  steward  of  the  latter,  when  instructions  were 
Cmowlst?     given  by  the  grantor  to  his  said  landlord's  attorney  to 
prepare  the  before-mentioned  deed,  which  he  did,  and 
delivered  it  to  the  said  land  steward,  who  attended  at 
the  grantor's  house  at  Mohberley  on  the  day  of  the  date 
of  the  said  deed,  and  got  It  executed  by  both  the  par- 
ties thereto,  and  attested  it.     The  said  deed  was  left  in 
the  possession  of  the  said  grantor,  and  the  claimant 
received  it  from  his  custody  to  produce  at  the  said 
registration  court     The  first  half  year's  rent^  due  30th 
of  Jtmef  had  been  duly  paid  to  the  grantee.    The  object 
of  the  said  grantor,  in  creating  the  said  rent-charge, 
was  to  entitle  the  said  claimant  to  be  registered  as  a 
voter  for  the  said  northern  division  of  Cheshire,  and 
such  object  was  mentioned  by  the  said  grantor  at  the 
time  the  instructions  for  the  said  deed  were  given.    It 
did  not  appear  that  the  said  grantee  had,  previously  to 
or  since  the  execution  of  the  said  deed,  entered  into 
any  engagement  as  to  the  manner  in  which  he  should 
exercise  his  right  of  votmg  when  entitled  thereto.    It 
was  objected  that  under  the  above  circumstances  the 
said    transaction  was  void  on   the  ground  of  fraud; 
and  was  also  within  the  statute  7  &  8  fF.  S.  c.  25.,  being 
for  the  sole  purpose  of  **  multiplying  voices,"  and  that 
the  said  deed  was  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole 
case  was,  that  the  name  of  the  said  John  Wright 
should  be  retained  upon  the  said  list;  and  his  decision 
upon  the  point  of  law  in  question  was  that  the  said 
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transaction  was  not  void  on  the  ground  of  fraud ;  and 
that  the  said  deed  was  not  void  under  the  provisions 
of  the  statute  referred  to. 

In  the  latter  case,  the  revising  barrister  had  allowed 
the  claims  of  Jame$  Pickup  and  another  party  to  vote 
in  respect  of  a  rent-charge  charged  upon  the  same  estate 
under  the  following  circumstances : 

A  deed  was  produced,  dated  28rd  of  January y  1845, 
made  between  John  Lord  of  the  one  part,  and  the  said 
two  claimants  of  the  other  part  reciting  that  the  said 
John  Ijord  was  seised  in  fee  of  two  equal  undivided  fifth 
parts  of  and  in  certain  hereditaments,  therein  described, 
in  the  township  of  Craaoley,  and  that  being  so  seised,  he, 
the  said  John  Lord^  had  agreed  to  grant  unto  John 
Pickup  and  John  Pickup  Lord^  the  claimants,  a  yearly 
rent-charge  of  5/.,  to  be  issuing  out  of  the  said  two 
equal  undivided  fifth  parts  of  the  said  hereditaments; 
and  by  the  said  deed  it  was  witnessed  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  lOs.,  &c. 
by  James  Pickup  and    James  Pickup   Lord  to  John 
Lord  paid,   the  said  John  Lord  did    grant  to  James 
Pickup  Lardy  their  heirs  and  assigns,  a  yearly  rent- 
charge  of  5/. ;   to   be   issuing  out   of  the   said    two 
undivided  fifth  parts  of  the  said  hereditaments,  pay- 
able half  yearly,  the  first  payment  to  be   made  on 
the  12th  of  May  then  next,  with   power  of  distress 
to  recover  the   said    rent-charge  if  in  arrear.      This 
deed  was  proved  by  the  attesting  witness   thereto  to 
have  been  executed  by  John  Lord^  the  grantor,  who 
is  an  attorney,  on  the  day  of  the  date  thereof,  having 
been  prepared  in  his  office,  but  the  grantees  were  not 
present  at  the  time.     The  deed  was  kept  in  the  custody 
of  the  grantor,  together  with  other  deeds  belonging  to 
the  said  James  Pickup  Lordy  one  of  the  claimantsu  and 
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was  now  produced  therefrom.  The  only  consideratioD 
expressed  in  the  deed  was  nominal,  and  there  was  no 
proof  of  any  other  consideration,  nor  that  the  grantees 
had  received  the  said  rent-charge  or  any  part  thereof. 
The  grantor  was  the  father  of  one  of  the  claimants,  and 
the  father-in-law  of  the  other.  The  property  oiit  of 
wliich  the  rent-charge  was  granted  was  of  sufficient 
value  to  entitle  the  said  grantees  to  vote.  The  object 
t>f  the  said  parties  to  the  said  deed  was  thereby  to 
entitle  the  said  claimants  to  be  registered  as  voters  for 
North  Cheshire.  It  was  objected  that  the  said  grant  of 
the  said  rent  under  the  above  circumstances  was  void 
on  the  ground  of  fraud ;  and  that  it  was  a  transaction 
for  the  sole  purpose  of  *^  multiplying  voices,''  and  within 
the  provisions  of  the  seventh  section  of  7  &  8  fF.  3. 
c.  25.f  and  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the 
whole  case  was,  that  the  names  of  the  said  claimants 
should  be  retained  on  the  said  list;  and  bis  decision 
upon  the  points  in  question  was,  that  under  the  cir- 
cumstances proved^  the  transaction  was  not  void  on 
the  ground  of  fraud,  and  that  the  deed  was  not  made 
void  by  the  statute  7  &  8  fF.  S.  c.  25.  s.  7. 

The  appeals  was  called  on  in  their  turn  on  the  15th 
of  January^  when  CoclAum  (with  whom  was  King- 
lake  Serjt.)  appeared  for  the  appellant,  but  offered  no 
argument. 

No  counsel  appeared  for  the  respondents. 

Cur.  adv.  vuli. 


The  judgment  of  the  Court  was  now  delivered  by 


Tin  DAL  C.  J.      In  the  case  of  Newton^  appellant, 
and  the  Overseers  of  Mobberley^  res{)ondents,  the  re- 


IX.  VICTORIA. 

▼ising  barrister  appears  to  have  reserved  two  questions 
for  the  opinion  of  the  Court ;  first,  whether  the  cir- 
cumstances attendmg  the  making  of  the  grant  of  the 
rent-charge  are  such  as  to  show  the  grant  to  be  void,  as 
founded  upon  fraud  in  fact ;  and,  secondly,  whether  it 
is  void  as  being  made  for  the  purpose  of  splitting 
freeholds  and  multiplying  voices  at  elections,  in  viola- 
tion of  the  Stat  7  &  8  Will.  S.  c.  25.  As  to  the  first 
pobt  — fraud  in  the  making  of  the  grant  itself -~  we 
think  the  revising  barrister  must  in  all  cases  find  the 
hct  one  way  or  the  other  for  himself,  such  fi*aud  not 
being  a  question  of  law  to  be  referred  to  the  Court. 
Indeed,  it  is  to  be  observed  in  this  particular  case, 
that  he  has  expressly  stated  his  own  opinion  to  be, 
that  there  was  no  fraud  in  fact.  As  to  the  second 
point,  we  think  the  case  falls  directly  within  the  rule 
laid  down  by  us  in  the  case  of  Alexander^  appellant, 
and  Newmarif  respondent  (a),  and  consequently  hold 
the  grant  not  to  fall  within  the  statute. 

The  decision  of  the  revising  barrister  is  therefore 
affirmed  in  this  case,  and  also  in  'the  following  one  of 
Newlonj  appellant,  and  The  Overseers  tf  Crefoiey^  re- 
spondents, which  arises  upon  facts  substantially  the 
same  as  the  present 

Decisions  affirmed. 
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Newton 

T. 

The 
Oveneenof 

MoBUALBT. 
NXWTOH 
T. 

The 

wvei'Mcn  di 

Csowunr. 


(a)   Antd,  p.  404. 
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janwmf  89.  (JooK,  Appellant,  and  Luckett,  Respondent. 

Tbeiuuneof  nPHIS  was  an  appeal  from  the  decision  of  Thanm 

the  occupier  of  JL 

the  house  James  Arnddy  £sq.»  the  revising  barrister  for  the 

No.  S,  GdUen  .         r  y       » 

Lane,  was  in-  City  of  Umdxm. 

r»te-book,  ^  '^^  respondent  duly  objected  to  the  name  of  the 

^cuSct  of  ^  appellant  being  retained  on  the  list  of  persons  entitled 

No.  4.    Under  ^^  y^^  j^  ^^  election  of  members  for  the  city  oi  London 

an  agreement  *' 

with  the  tenant,  in  resDcct  of  the  occupation  of  a  "  house.  No.  4,  GoWfli 

theUndloid  ^                           ^                                   *              ' 

had  paid  aU  the  Lane^*  in  the  parish  of  St.  Giles  without,  CrippUgaU. 

rates  and  tases 

due  in  respect  The  appellant  also  duly  claimed  to  have  his  name 

of  No   3  and 

the  tenant  had  inserted  in  the  said  list  in  respect  of  the  occupation  of  a 

lord  fdi^hir  '  ^^  house,  No.  3,  Golden  Idine^  in  the  same  parish. 

JUJJJ*^^J^jj^  '    '^^®  revising  barrister  expunged  the   name  of  the 

^odi^^^^  appellant  from  the  list,  and  disallowed  the  claim,  subject 

to  pay  the  rate  tO  the  following  CasC  :  — 

by  the  insertion  _,                          . 

of  bis  name  in  The  qualification  of  the  appellant  was  duly  proved  in 

and  had  Um&  respcct  of  the  occupation  of  a  house  No.  S,  Golden  Lane^ 

tiiroiigb  his  except  as  to  the  sufficiency  of  the  rating.     He  was  rated 

Ir^rm'e^ng  ^  *^^  ^^^  poor-ratcs  as  the  occupier  of  No.  4,  Golden 

^^f?*'  %r^  Lane;  but  he  did  not  occupy  No.  4,  and  he  wu  inserted 

Sembiej  that  in  the  rote^bookfor  No.  4?.  by  a  mistake  of  the  ooerseers. 

the  tenant  was  ^                   »    jr                        ^ 

rated  within  He  held  the  house  No.  3  at  an  annual  rent  of  27/^  ^" 

the  meaning  of  ,                                               , 

Stat.  2  fTio,  4.  had  an  express  agreement  with  his  landlord  that  tbe 

notwithstand.  latter  should  pay  all  the  rates  and  taxes  in  respect  of 

deLribljdiII**  ^^®  premises.     His  landlord  had  called  upon  him  to 

^iwi  that  P*y*  *"^  ^^  ^^  P*^^  *"  ^^^  ^^°'  ^^^  ^^  respect  of  the 

at  all  events,  said  house,  and  the  landlord  had  been  called  upon  to 

the  «  inaccurate  '^ 

description "  pay  and  had  paid  all  poor-rates  due  in  respect  of  tlie 

was  cured  by 

Stat.  6  rtd.  said  house.     It  was  contended  on  behalf  of  the  appellant 

c.  18.  1.75. 
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that  though  the  premises  so  occupied  by  bim  were  in- 
accurately described  in  the  said  poor-rate,  yet  that  he 
was  the  person  liable  to  be  rated  for  the  said  premises, 
and  had  (by  his  landlord,  specially  constituted  by  his- 
agreement  as  his  agent  in  that  behalf)  been  bond  fide 
called  upon  to  pay,  and  had  bon&Jide  paid  all  the  rates 
due  in  respect  of  such  premises  within  the  meaning 
of  the  seventy-fifth  section  of  the  6  Vict.  c.  18.,  and ' 
therefore  that  he  was  to  be  considered  as  having  been- 
rated  and  paid  all  rates  in  respect  of  the  said  premises, 
notwithstanding  the  inaccurate  description  in  the  said- 
rate  of  the  said  premises  so  occupied  by  him.  The  re- 
vising barrister  decided  that  this  wa  an  inaccurate  de- 
scription  within  the  6  Vict.  c.  18.  $•  75.,  but  that  the  fads 
praoed  did  not  shew  thai  the  appellant  had  been  bond  fide 
called  upon  to  pay,  and  had  bond  fide  paid  the  rates 
due  in  respect  of  such  premises.  If  the  Court  should 
be  of  opinion  that  the  said  decision  was  wrong,  the 
name  of  the  appellant  was  to  be  inserted  in  the  said  list 
of  voters  as  follows :  — 


1846^ 


POOK 

Lucsnr. 


WiltiAm  Cook. 

Sy  Golden  Lane. 

House. 

S»  Golden  Lane. 

Welsby  for  the  appellant.  This  case  turns  upon  the 
construction  of  the  seventy-fifth  section  of  the  stat. 
6  Vict.  c.  18.,  and  raises  two  questions;  first,  whether 
there  was  an  inaccurate  description  of  the  house  occu^ 
pied  by  the  appellant ;  and,  secondly,  whether,  assuming 
the  description  to  be  inaccurate,  the  appellant  was  nq^ 
bond  fide  called  upon  to  pay,  and  did  not  bond  fide  pay 
the  rate.  It  may  be  conceded  that  the  description  was 
inaccurate,  but  it  is  submitted  that  the  revising  barrister 
ought,  nevertheless,  to  have  inserted  the  name  of  the 
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1 646.  appellant  in  the  list  of  voters.  The  seventy-fifth  sectim 
"^^  of  the  act,  after  providing  for  the  right  of  occapieni  of 
10/.  houses  in  cities  and  boroughs  to  vote,  if  dajy  regis- 
tered and  rated,  goes  on  to  enact,  that  where  any  such 
persM,  **  being  the  person  liable  to  be  rated  for  such 
premises,  shall  have  been  band  fide  called  upon  to  pay 
in  respect  of  such  premises  all  rates  made  for  the  relirf 
of  the  poor  in  such  parish  or  township  during  the  time 
of  such  his  occupation  so  required  as  aforesaid,  and 
such  person  shall  have  hon&fide  paid,  on  or  before  the 
doth  day  oljubf  in  such  year,  all  sums  of  money  which 
he  shall  be  called  upon  to  pay  as  rates  in  respect  of 
such  premises  for  one  year  previously  to  the  6th  day  of 
Aprii  then  next  preceding,  such  person  shall  be  con- 
sidered as  having  been  rated  and  paid  all  rates  in  re- 
spect of  such  premises,  &c.,  and  be  entided  to  be  regis- 
tered in  respect  of  the  same  in  any  year,  any  misnomer 
or  inaccurate  or  insufficient  description  in  any  rate  of  the 
person  so  occupying,  or  ofthejremu%  ocaqned  notwith- 
standing." The  appellant  was  clearly  liable  to  be  rated 
for  No.  8,  which  was  a  house  of  sufficient  value  to  confer 
the  franchise,  and  having  entered  into  an  express  agree' 
ment  with  the  landlord  that  he  should  pay  the  rates,  and 
that  the  appellant  should  pay  a  proportionate  amonnt 
in  the  shape  of  rent,  the  payment  of  the  rates  by  the 
landlord  operated  as  a  payment  by  the  tenant ;  Hygha 
V.  The  Ooerseers  of  Chatham  {a) ;  Wright  v.  The  Thm 
Clerk  of  Stockport,  {b)  Those  cases  turned  upon  the 
twenty-seventh  section  of  the  Reform  Act,  but  the  ad- 
ditional words  *<  bond  fide**  introduced  in  the  seventy- 
fifth  section  of  the  stat  6  Vict.  c.  18.  do  not  render 

(•)  AnU,  p.  51.  (h)  AnU,  p.  St. 
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the  decisions  of  the  Court  less  applicable  to  the  present  I84& 
esse.  The  appellant,  therefore,  being  liable  to  pay,  has 
hondjide  paid,  and,  it  is  submitted,  has  also  been  bonA 
fiie  called  upon  to  pay,  the  rate.  The  seventy-fifth 
section  does  not  say  hf  'oii.Qim  the  party  who  is  the  oc- 
cupier is  to  be  called  upon  to  pay,  and  if  an  actual  pay- 
mant  by  the  tenant  through  the  landlord,  as  his  agent, 
be  soflScient,  then  it  is  confidently  sobmitted  he  may 
slso  be  called  upon  to  pay  through  his  landlord. 

Qrooe  for  the  respondent  The  main  question  for 
the  consideration  of  the  Court  will  be,  whether  a  calling 
on  the  landlord  is  such  a  calling  on  the  tenant  as  is 
contemplated  by  the  seventy-fifth  section  of  the  act  of 
VkUnia.  WrigU  v.  The  Tom  Clerk  of  Stockport  (a) 
shews  that  the  object  of  the  twenty-seventh  section  of 
the  Reform  Act  was,  that  the  tenant  should  be  per- 
sonally rated  in  respect  of  the  premises  occupied  by 
bin.  The  thirtieth  section  of  the  same  act  seems  also 
to  point  to  the  necessity  of  a  personal  rating,  otherwise 
it  would  not  have  been  necessary  (o  provide  for  a  case 
in  which  the  name  of  a  party  had  been  omitted  firom  a 
rate,  by  enabling  him  to  send  in  a  claim  to  be  rated. 
The  seventy-fifth  section  of  the  Rq^tration  Act  also 
contemplates  a  personal  rating  by  the  words  *^bond 
JUe**  which  are  used  in  it,  and  if  so,  then  a  bon&Jlde 
esllmg  upon  to  pay  means  a  personal  calling ;  Moss  v. 
T%e  Overseers  of  Si.  Michael,  Lichfield.(b)  [Maide i. 
Suppose  the  appellant  had  sent  the  amount  of  the  rate 
to  the  overseer;  would  not  that  have  been  suflScient?] 
It  would  have  been  sufficient  as  a  payment,  but  he 
ought  also  to  have  been  called  upon  to  pay.    \MauU  J. 

'    (a)  Antft,  p.  88.  (6)  Anld,  p.  184. 
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1846.        I  conceive  that  he  was  called  upon  to  pay  by  being 
'      "^^        placed  on  the  rate-book.]    That,  it  b  submitted,  would 
LucKRT       "^*  ^  sufficient ;  Cullen  v.  Morris,  (a) 

Welsbt^i  in  reply,  was  stopped  by  the  Court 

TiNDAL  C.  J.  The  alteration  that  has  been  made 
in  the  case  (6)  has  relieved  it  from  all  doubt  or  difficulty. 
It  appears  now  that  the  revising  barrister  thought 
that  the  mistake  of  No.  4  for  Na  3  was  one  that 
brought  the  case  within  the  seventy-fifth  section  of  the 
Stat  6  Vici»  c.  IS.,  as  being  an  inaccurate  description  of 
the  premises,  and  therefore,  that  it  was  amendable  undo: 
the  powers  given  him  by  that  act  As  far  therefore  as 
that  part  of  the  case  is  concerned,  there  is  an  end  of  it, 
and  the  only  point  reserved  for  our  opinion  is,  whether 
it  is  shewn,  by  the  fiicts  stated  in  the  case,  that  the  ap- 
pellant had  been  bond^fide  called  upon  to  pay,  and  had 
bandjlde  paid  the  rates  due  in  respect  of  the  premises 
occupied  by  him.  It  appears  to  me  that  a  payment  of 
the  rates  by  the  landlord  under  the  circumstances  re- 
ferred to,  b  a  bondjide  calling  upon  the  tenant  to  pay 
the  rate  in  respect  of  such  premises,  as  well  as  a  £011^ 
Jlde  payment  of  the  rate.  I  cannot  understand  why  the 
words  **  bond  Jlde  called  upon  to  pay  "  should  of  neces- 
sity mean  a  personal  call  or  a  personal  demand.  The 
.tenants  name  being  on  the  parish  rate-book,  he  is  the 
only  person  that  can  be  called  upon ;  he  it  b  that  must 
answer  the  demand,  either  by  himself  or  somebody  else; 
and  he  it  b  who  is  liable  to  a  distress  if  the  rate  be  not 

(a)  2  Stark.  N,  P,  C.  577. 

(6)  During  the  argument^  the  case  bad  been  handed  to  the  rerisog 
barrister,  who  was  in  court,  and  who  relumed  it  with  the  addition  of  the 
passages  maikcd  in  italics. 
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paid.    In  this  way^  therefore,  he  is  in  law  called  upon        1846. 
to  pay  the  rate,  and  surely  no  greater  notoriety  could        q^^ 
be  given  to  the  call  than  by  placing  his  name  on  the 
rate  book.     It  appears  to  me^  therefore,  that  the  deci- 
sion of  the  revising  barrister  is  wrong. 

M AULB  J*  It  appears  to  me,  also,  that  there  was  a: 
hon&fide  payment  of  the  rate  by  the  tenant,  and  that  he . 
was  bonAjtde  called  upon  to  pay  the  same,  within  the 
meaning  of  the  seventy-fifth  section  of  the  statute  of 
Vidoria.  It  is,  however,  by  no  means  clear  that  it  is 
neoessaiy  to  have  recourse  to  that  section  at  all,  because 
I  think  that,  on  the  true  construction  of  the  twenty- 
seventh  section  of  the  Reform  Act,  the  vote  ought  to 
have  been  allowed.  That  section  confers  the  elective 
franchise  on  10/L  householders,  and  a  person  might 
set  up  a  claim  to  vote  in  respect  of  the  occupation  of 
premises  which  he  really  never  occupied.  The  section, 
therefore,  goes  on  to  require,  amongst  other  things,  that 
the  occupier  shall  have  been  rated  in  respect  of  the 
premises  for  which  he  claims  to  vote,  and  that  he  shall 
have  paid  all  rates  payable  in  respect  of  such  premises 
up  to  the  6th  of  April.  We  have  had  cases  referred 
to  on  the  sutgect  of  the  payment  of  rates,  and  it  has  been 
said  that  such  payment  should  be  made  by  the  hand  of 
the  party  who  is  liable  to  the  payment.  Now,  generally 
speaking,  an  agent,  properly  authorized,  may  do  what  it 
is  not  convenient  for  a  man  to  do  with  his  own  hand, 
and  if  the  money  comes  from  the  pocket  of  the  indi- 
vidual liable,  it  is  a  matter  of  no  importance  through 
^hose  hands  it  passes.  Where  A.  pays  out  of  the 
funds  of  A,  or  pays  out  of  his  own  funds,  and  charges 
B.  with  the  payment  on  account,  the  payment  is  made 
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1846*  by  B»  The  object  of  the  act  in  requiring  a  band  fidt 
CooiT"^  payment  was  probably  to  guard  against  a  gratuitous 
payment  by  a  candidate  or  bis  agent  on  the  eve  of  an 
election.  Here,  however,  I  think  there  was  a  complete 
and  sufficient  payment,  both  within  the  Reform  and  the 
Regbtration  Acts.  The  main  question,  however,  is, 
whether  the  appelknt  can  be  said  to  have  been  hon& 
Jidt  called  upon  to  pay  the  rates,  within  the  meaning  of 
the  seventy-fifth  section  of  the  latter  act.  Now,  it  is  to 
be  remarked  that,  although  that  section  was  no  doubt 
intended  to  embrace  many  cases  to  which  the  twenty* 
seventh  section  of  the  Reform  Act  already  applied,  it 
was  also  intended  to  remove  doubts  which  might  arise 
upon  the  construction  of  the  last-mentioned  act.  The 
two  sections  are  in  pari  nuUeri&,  and  therefore  the  de« 
cisions  which  have  been  pronounced  upon  cases  aflBscted 
by  the  twenty-seventh  section  of  the  stat.  2  f^  4.  c.  45., 
are  applicable  to  those  which  refer  to  the  seventy-fifth 
section  of  the  statute  of  Victoria.  I  think  that  in  this 
case,  there  was  a  sufficient  rating  under  the  stat.  2W.^. 
c*  45.  Sb  27.,  and  if  so,  then  the  rating  would  be  suf- 
ficient under  the  seventy-fifth  section  of  the  RegistratioD 
Act  Now,  by  putting  a  person  on  the  rate*book,  you, 
in  effisct,  inform  him  that  he  is  called  upon  to  pay  cer- 
tain sums  of  money  to  certain  persons,  namely,  to  the 
overseers.  The  meaning  of  the  seventy-fifth  section  is, 
that  if  there  be  any  such  inaccuracy  on  the  face  of  the 
rate  as  to  render  it  doubtful  whether  he  is  the  party  in- 
tended to  be  assessed,  that  inaccuracy  shall  be  con- 
sidered as  non«existing,  provided  there  has  been  a 
substantial  compliance  with  the  provisions  of  the  former 
act.  Cases  might  occur  in  which  it  would  not  appear 
from  the  rating  that  the  party  intended  to  be  rated  was 
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cslled  opon  to  pay,  but  here  the  only  inaccuracy  b  the        18M. 
sabstitution  of  a  wrong  number  for  the  house  which  he         jl 
occupies.     His  name  is  placed  on  the  rate,  and  he  is  ▼• 

thereby  informed  that  if  he  fails  to  pay,  a  distress  may 
be  levied  on  his  goods.  Surely  that  is  a  more  effectual 
"  calling  upon  to  pay  "  than  if  the  overseers  were  to  knock 
at  the  door  of  the  house,  and  simply  request  the  occupier 
to  pay  the  rates.  I  am,  therefore,  of  opinion  that  the 
appellant  has  been  hon&Jide  called  upon  to  pay,  and 
has  bon&Jide  paid. 

Cresswell  J.  I,  also,  am  of  opinion,  that  the  ap- 
pellant's name  ought  to  be  Inserted  in  the  register.  I 
doubt  whether  the  assistance  of  the  serenty-fifth  section 
of  Stat.  6  Vict.  c.  18.  was  required  in  this  case.  The 
occupier  of  No.  S  was  liable  to  be  rated  for  that  house, 
and  was,  in  fact,  rated,  but  the  overseers  make  a  mi8«> 
take  and  call  it  No.  4.  He  was,  therefore,  rated  for 
the  premises  which  he  occupied  within  the  meaning  of 
the  twenty-seventh  section  of  the  Reform  Act  Then, 
as  it  appears  that  the  rates  have  been  paid  by  the  land- 
lord, in  pursuance  of  an  agreement  with  the  tenant  to 
that  efiect,  it  is  impossible  to  say,  after  the  decisions  al- 
ready pronounced  by  this  Court,  that  this  was  not  such 
a  payment  by  the  tenant  as  satisfied  the  requirements  of 
the  Reform  Act.  But,  supposing  it  were  doubtful, 
whether  the  rating  was  sufficient  within  2  W*  4.  c.  45. 
S.27.,  the  Stat.  6  Vict.  c.  18.  s.  75.  cures  the  defect,  and 
makes  the  party  liable  to  be  rated,  and  who  has  been 
called  upon  to  pay,  and  has  paid  the  rates,  entitled  to 
be  registered.  This  latter  section  does  not  introduce 
any  new  law,  but  was  inserted  in  order  to  remove  doubts 
as  to  the  true  construction  of  the  former  act,  as  appears 
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1846.  by  the  terms  of  its  recitaL  Suppose,  in  the  case  of 
Q^^f^  misnomer,  that  the  name  of  **John  Smith  "  were  inserted 
in  the  rate-book,  instead  of  *<  William  Thompson :^*  the 
overseer  calls  on  the  party,  and  points  out  to  him,  that 
he  has  been  rated  by  the  former  name ;  Thompson  then 
pays  the  rates,  and  that  would  clearly  be  a  sufiBdent 
payment,  nor  could  the  overseers  afterwards  say,  that 
he  was  not  rated. 

Erle  J.  Tlie  question  is,  whether  the  appellant  has 
been  bcn&Jide  called  upon  to  pay,  and  has  paid.  When 
a  name  is  put  upon  the  rate  with  the  intention  of  rating 
a  particular  individual,  he  is  called  upon  to  pay  within 
the  meaning  of  stat  6  Vict.  c.  18.  s.  75.  I  think,  also, 
that  the  payment  was  sufficient 

Decision  reversed. 
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1846. 


Pabiente,  Appellant,  and  Luckett,  Respondent*    January  29. 

AT  a  Court  held  before  Thomas  James  Arnold^  Esq.,  The  name  of 
an  occupying 

the  revising  barrister  for  the  city  of  London^  fVil*  tenant  of  a 

house  was  in* 

Uam  Endell  Loickett  duly  objected  to  the  name  oi  Joshua  serted  in  the 
Pariente  being  retained  on  the  Ibt  of  persons  entitled  to  between  that  of 
vote  in  the  election  of  members  for  the  city  of  London^  who  was  noed 
ia  respect  of  the  occupation  of  a  <<  house.  No.  18,  Ctofc-  ["^^^^"* 
num  Street,"'  in  the  parish  of  St.  Stephen^  Coleman  Street.  "^^  ^^  ^i 

,  ^  ^£.,butthere 

The  revising  barrister  expunged  the  name  of  Pariente  appcwed 

nothing  op- 

from  the  list,  subject  to  an  appeal  to  the  Court  of  Com*  posite  the 

TM  ^i_     r  u       •  tenant's  name 

men  Fleas  upon  the  followmg  case :  —  in  the  other 

The  qualification  of  the  appellant  was  duly  proved  in  ntel'nor  was  ^ 
all  respects  except  as  to  the  sufficiency  of  the  rating.  ^„'^/c^^" 
There  were  five  poor-rates  made  in  the  said  parish  in  *?'■  "■?>;  "^^^ 

^  ^  thatoftheland- 

the  year  ending  the  Slst  ofjuly^  1845.     The  first  rate  lo>^f  though 
was  made  on  the  17th  of  October^  1844 ;  the  second  rate  was  placed 
was  made  on  the  17th  of  January ,  1845  ;  the  third  rate  loi^^s  nam^  * 
was  made  on  the  8d  of  April,  1845.     The  dates  of  the  Th^^^ 
subsequent  rates  are  not  material.      Thomas  Haynes,  ^?^^t^* 
the  landlord  of  the  house,  18,  Coleman  Street ,  was  rated,  ^nant  was  suf- 

ficiently  rated 

and  paid  all  the  rates  in  respect  thereof.     The  appellant  ^w  the  house. 

^  ^         ^  ^^  Attherevi- 

was  not  rated  to  the  said  October  rate,  nor  did  his  name  uon,  one  of  the 

^  parochial  of- 

in  any  way  appear  therein.     On  the  Ist  of  January,  ficen  stated 

1845,  a  claim  to  be  rated  in  respect  of  the  said  house  name  had  b^n* 

(18,  Cdeman  Street)  was  served  on  behalf  of  the  appel*  2j*^"S*I!on- 

lant  upon  the  overseers  of  the  said  parish,  and  at  that  ^^^^  ®f  *>»» 

»^  *^  having  made  a 

time  there  was  no  rate  due  in  respect  of  the  said  house«  ^^'°>  ^  ^ 

rated,  bat 
without  any  intention  to  rate  him  for  any  thing.     Hdi^  that  as  the  queation  of  rating  was 
one  which  ought  to  be  decided  by  an  inspection  of  the  rate  itseifi  any  evidence  of  the  iii« 
tention  with  which  it  was  made  should  have  been  rejected. 
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1846. 

PAaiXNTI 

y. 

LUCKKR. 


At  the  time  that  the  assessment  to  the  said  January  rate 
was  made  out,  the  appellant  was  not  rated  thereto,  nor 
did  his  name  appear  upon  such  last-mentioned  rate; 
but  afterwards,  and  before  the  declaration  at  the  fo9t 
of  the  said  last-mentioned  rate  was  signed  by  the 
churchwardens  and  overseers,  pursuuit  to  the  provisions 
of  the  6  &  7  W.^.  c.  96.,  the  name  of  the  appellant  was 
inserted  as  an  interlineation  upon  the  said  rate  between 
the  name  of  the  said  Thomas  Hm/nes  and  that  of  an- 
other party,  who  was  rated  for  other  premises;  but 
without  any  bracket  or  other  connecting  mark,  and 
without  any  particular  premises  or  amount  of  rating 
being  carried  out  in  the  several  columns  referring  to 
such  particulars.  The  rate  in  this  respect  was  in  the 
following  form :  — 


£ 

£ 

s 

Thomas  Hayncs, 
Joohua  Pariente. 

House. 

18,  Coleman  Street. 

67 

50 

ae. 

s 

A.    B.    (anocher 

House. 

&c.        ftc. 

&e. 

&c 

Ac. 

The  name  of  the  appellant  was  inserted  in  a  similsr 
manner  upon  the  said  April  rate  and  the  subsequent 
rates ;  but  upon  a  separate  line  and  not  as  an  mterlioea* 
tipn,  and  such  last-mentioned  insertions  were  made  at 
the  time  the  assessment  was  made  out  One  of  the 
parochial  oflScers  stated  that  the  name  had  been  ao 
placed  upon  the  rate  in  consequence  of  the  claim  ao 
made  by  the  appellant,  but  without  any  inteotioo  to 
rate  him  for  any  thing.  The  revising  barrister  decided 
that  the  appellant  was  not  rated  to  the  said  Janmnf 
rate  and  the  subsequent  rates.  If  the  Court  should  be 
of  opinion  that  the  siud  decision  was  wrong,  the  naane 
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JothoA  BarieBte. 

Coleman  Street. 

Home. 

Colemin  Street 

Twoity-seven  other  cases  were  consolidated  with  the 
above. 
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of  die  appellant  was  to  be  re-inserted  in  the  said  list  of        1846^ 
voters  as  follows :  -« 


Pabojits 

T. 


Wdsbjf  for  the  appellant  There  is  no  question  raised 
here  about  the  October  rate,  to  which  it  is  clear  that  the 
appellant,  having  made  his  claim  on  the  1st  olJawuary^ 
must  be  deemed  to  have  been  rated  within  the  meaning 
of  the  thirtieth  section  of  the  Reform  Act  (a).  With 
regard  to  the  January  and  subsequent  rates,  it  is  sub- 
mitted that  the  appellant  was  rated,  according  to  the 
trae  construction  of  the  stat.  ^W.^c  45.  5. 27.  It  is 
found  in  the  case  that  the  name  of  the  appellant  was 
inserted  in  the  rate  under  No.  2,  and  that  shews  that  he 
was  rated  for  the  same  premises  as  his  landlord.  Wright 
V.  The  Town  Clerk  of  Stockport  (6)  is  a  direct  authority 
in  favour  of  the  appellant 

Qrooe^  for  the  respondent,  was  then  called  upon  by 
tke  Court.  In  Wright  v.  The  Town  Clerk  of  Stockport  {b\ 
the  names  of  the  landlord  and  tenants  were  connected 
by  a  bracket,  evidencing  the  intention  of  the  overseers 
to  rate  them  all.  [Tindal  C.  J.  Lord  Coke  says,  that 
there  is  sometimes  great  virtue  in  an  **  &c«,"  but  I  know 
of  no  authority  for  clothing  a  bracket  with  importance.] 
One  of  the  overseers  stated,  as  the  case  expressly  finds, 
that  the  appellant's  name  had  been  placed  upon  the 

(a)  See  SuiheU  v.  Luckell,  antd,  p.  398. 
(6)  Anti,  p. ,32, 
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1846.        ^^^  ^  consequence  of  the  claim  which  he  had  made^- 
but  without  any  intention  to  rate  him.     [JHofife  J* 


IjUCKITT* 


FAftitim 

▼.  Whatever  the  intention  might  be,  the  effect  of  patting 

— . — . ^ 

the  appellant's  name  on  the  rate  would  be  to  make  him 
liable  to  pay  it]  In  Moss  v.  2^  Overseas  tfSt.  Michael^ . 
Lichjidd  (a),  the  Court  held,  that  an  occupier  who  had 
actually  paid  the  rent  with  his  own  hand  was  not  rated, 
because,  on  the  face  of  the  rate,  another  party  appeared 
to  have  been  charged.  IMaule  J.  There  the  name  of 
the  party  who  paid  the  rate  did  not  appear  upon  the 
rate  at  all;  here  the  appellant's  name  is  on  the  rate, and 
the  blank  left  opposite  the  name  is  equivalent  to  *^  ditta**] 

Welsby  was  not  called  upon  to  reply. 

TiNDAL  C.  J.  I  think  that,  in  this  case,  the  state* 
ment  made  by  one  of  the  overseers  must  be  thrown 
overboard  altogether,  for  if  all  the  overseers  had  said 
that  there  was  no  intention  to  rate  the  appellant,  by 
putting  his  name  on  the  rate,  that  could  have  no  efiect 
upon  the  construction  of  a  written  instrument  We 
are  bound  to  give  the  rate  a  reasonable  construction, 
and  to  consider  it  in  the  same  way  as  if  we  were  called 
upon  to  declare  the  meaning  of  any  other  instrument  in 
writing.  There  are  several  columns  in  the  rate,  and, 
upon  looking  at  the  second  column,  we  find  the  name 
of  HayneSf  and  all  the  columns  opposite  his  name,  pro- 
perly filled  up ;  then,  the  name  of  the  appellant  appears 
immediately  under  that  of  Haynes^  but  the  other  column^ 
are  left  blank.  Now,  this  mode  of  inserting  the  name 
of  the  appellant  must  have  had  some  meaning,  and  it 
appears  to  me  that  we  must  consider  the  blanks  oppo- 

(a)  AnO,  p.  11B4. 
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site  the  name  of  ^*Parienie*^  as   if  filled  up  in  the        1345. 

same  way  as  those  opposite  the  name  immediately  pre-  —z 

ceding;  or  that  we  must  consider  Haynes  hudParienie  ^  ▼• 
joinily  rated  in  respect  of  the  premises  No.]8»  Cole^ 
man  Street,  The  Nos.  2  and  S,  which  appear  in  the 
first  column,  shew  that  they  were  rated  in  respect  of 
the  same  house,  as  No.  S  is  placed  opposite  the  name 
which  follows  that  of  the  appellant  I  think,  therefore, 
that  the  revising  barrister  was  wrong. 

Maule  J.  With  respect  to  the  first  rate,  it  is  con- 
ceded that  the  i^pellant  did  all  that  was  necessary  to 
enable  him  to  reap  the  benefit  of  the  thirtieth  section  of 
the  Reibrm  Act*  To  decide  the  question  raised  as  to 
the  other  rate,  we  must  look  at  the  rate  itself,  and  upon 
referring  to  it,  there  does  not  appear  any  room  to  doubt 
that  the  appellant  was  rated.  The  revising  barrister 
seeins  tp  have  been  embarrassed  by  what  one  of  the 
overseers  said,  but  the  true  construction  of  the  rate  is 
to  be  ascertained  by  reasoning  quite  irrespective  of  what 
the  intentions  of  the  overseers  might  have  been,  in 
placing  the  name  of  the  appellant  upon  the  rate.  It 
might  be  that  they  did  not  intend  to  let  him  have  a 
vote,  but  their  saying  so  would  have  no  more  effect 
than  if  an  obligor  who  had  signed  and  sealed  a  bond 
were  subsequently  to  say  that  he  had  no  intention  of 
binding  himself  thereby.  The  real  question  is,  whether 
the  appellant  was  rated  or  not,  and  as  his  name  was 
placed  upon  the  rate,  and  the  blanks  left  opposite  his 
name  are  just  as  effective  as  if  the  word  *^  ditto "  had 
been  inserted  in  each  column,  I  think  the  decision  of 
the  revising  barrister  ought  to  be  reversed. 


446  HILARY  TERM, 

1846.  Cresswell  J.    I  am  of  the  same  opinion.    Looking 

Pamsmm  '   ^  ^^®  extract  firom  the  rate-book,  I  tbbk  we  are  bonnd 
^^^       to  hold  that  the  appellant  was  sufficiently  rated.    The 
number  in  the  first  column  is  quite  enough  to  shew  that 
he  was  rated  in  respect  of  the  previous  subject-matter 
of  the  rate. 

Erle  J.  I  think  the  revising  barrister  was  quite 
justified  in  asking  for  an  explanation  of  the  manner  id 
which  the  rate  was  made,  when  an  interlineation  ap- 
peared on  the  face  of  it,  but  when  he  had  ascertained 
the  circumstances  under  which  it  was  made,  it  was 
unquestionably  his  duty,  as  a  judge,  to  construe  the 
written  instrument  himself.  I  have  no  doubt  myself, 
looking  at  the  rate,  that  the  name  of  Parienie  was  placed 
npon  it  in  respect  of  the  house  No.  18,  Coleman  Streets 
The  statement  of  the  overseer,  therefore^  has  nothing 
to  do  with  the  matter.  The  insertion  of  the  appellant's 
name  was  enough  to  make  him  liable  to  the  payment  of 
the  rate,  and  I,  therefore,  think  the  decision  of  the  re- 
vising barrister  was  wrong. 

Decision  reversed. 
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1846: 


GooGAN,  Appellant,  and  Lijceett,  Respondent.      January  29. 

THIS  was  an  appeal  from  the  decision  of  the  revising  Whether  pre- 
^^  ^   raises  m  of  the 

barrister  for  the  city  oi  London^  who  had  expunged  dear  yearly 

r  o    -r-r  ^  n  i         i-  #•  valuC  of  lOiL, 

the  name  of  Henry  Coogan  from  the  list  of  persons  en-  within  the 
titled  to  vote  in  the  election  of  members  for  the  said  ^%iiL4, c 45. 
city,  subject  to  the  following  case  :  —  '^J^^  'f  f^ 

The  qualification  of  the  appellant  was  duly  proved  ^P^JJn'?!^.**^ 
in  all  respects  except  as  to  the  value  of  the  house,  ™*®';™"*^,. 

*^  ■^  decide  for  him- 

No.  4,  Bedcross  Passage,  in  the  parish  of  &•  Giles  with-  self. 

Per  Erie  J., 

out,  Cripplegaief  occupied  by  him*     The  rent  paid  by  the  fair  prin. 
the  appellant  for  the  house  in  question  was  4^ •  9^.  per  ^mog  the 
week,  amounting  to  12/.  7s.  per  annum.     The  landlord  toiDoulre 
paid  all  the  rates  and  taxes  assessed  upon  the  said  house.  ^^'  ^^^ 
The  landlord  of  the  said  house  was  also  the  owner  or  ^^  ^^  ^  *^ 

tenant,  and 

lessee  of  other  houses  in  the  same  parish,  which  houses  deduct  Uiere- 

from  what  a 

were  also  let  at  weekly  lettings ;  and  he  compounded  tenant  would 
for  his  poor-rates  for  all  such  houses,  and  also  for  the  to  pay. 
said  house  so  occupied  by  the  appellant ;  and  the  said 
landlord  was  assessed  in  the  poor-rate  in  respect  of  the 
said  house  at  5L  per  annum.  It  was  not  shewn  that 
there  was  any  local  act  authorizing  such  composition, 
but  it  was  assumed  to  have  been  made  under  the  59 
G.  S.  jc.  12.  5.  19.  The  rates,  commonly  known  as 
tenants'  rates,  payable  in  the  parish,  amounted  to 
5s.  lld»  in  the  pound  per  annum;  viz.  poor-rates  S;.; 
consolidated  rate  Is.  M. ;  police-rate  7d. ;  and  church- 
rate  Is.  It  was  proved,  that  the  said  house,  if  the  same 
were  rated  to  a  tenant,  would  be  assessed  at  the  rateable 
value  of  82i  per  annum,  upon  which  assessment,  the 
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1846.       tenants'  rates  would  amount  to  21.  7s.  4d  per  annum. 

CoooAM       ^'  ^**  contended  on  behalf  of  the  appellant,  that  no 

^' other  rates  or  taxes,  except  the  poor-rates  and  window- 

taxt  ought  to  be  deducted  from  the  amount  of  rent 
actually  paid,  in  order  to  ascertain  what  was  the  '*  dear 
annual  value  **  of  the  said  house,  within  the  meaning  of 
the  2  ^  4.  <:»  45. ;  and,  secondly,  that  if  all  the  said 
tenants'  rates  were  to  be  deducted,  yet  that  such  de- 
doctioDs  should  be  made  only  for  the  amount  for  which 
the  premises  were  assessed  to  the  landlord,  yiz.  5/.,  and 
not  from  the  rent  actually  paid  by  the  tenant ;  and  that 
no  greater  amount  than  that  which  the  landlord  was 
actually  called  upon  to  pay  could  legally  be  deducted. 
The  revbing  barrbter  was  of  opinion  that  the  clear  an- 
nual  value  of  premises  must  be  .taken  to  mean  the  rent 
at  which  the  said  premises  might  reasonably  be  ex- 
pected to  let  from  year  to  year,  free  of  all  tenants'  rates 
and  taxes  at  least  (6  &  7  ^.  4.  c.  96.  s.  9.) ;  that  is  to 
say,  the  rent  which  the  landlord  would  in  such  case 
receive ;  but  inasmuch  as  there  was  no  evidence  before 
the  revising  barrister  to  enable  him  to  ascertain  what 
the  said  house  in  question  would  be  let  for  under  sacb 
circumstances,  he  considered  that  the  proper  principle 
for  ascertaining  the  clear  annual  value  of  the  house  ia 
question  was,  to  deduct  from  the  rent  actually  paid  by 
the  appellant,  viz.  12/.  75.,  the  amount  of  tenants'  rates 
and  taxes  calculated  upon  the  rateable  value  of  the  said 
house,  if  assessed  to  a  tenant^  viz.  2L  7$.  4^.,  and  there- 
fore that  the  said  house  was  not  of  the  clear  yearly 
value  of  10/.  If  the  Court  should  be  of  opinion  that 
the  said  decision  was  wrong,  and  that  either  of  the 
principles  of  calculating  the  value  contended  for  on  be- 
half of  the  appellant  was  correct,  the  name  of  the 
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appellant  was  to  be  re^inserted  in  the  said  list  of  voters        1846. 
as  ibUows :  — 


Htnry  Cocigwi. 

Bed-crois  paMige» 

HOUM. 

4,  Bad*ciMS  pMMge. 

Jfebly  for  the  reqxmdent  It  is  submitted  that  the 
words  **  clear  yearly  value "  in  the  twenty-seventh  sec- 
tion of  the  Reform  Act,  have  reference  to  the  value  of 
the  premises  as  respects  the  landlord.  This  was  the 
principle  of  calculation  laid  down  by  a  committee  of  the 
House  of  Commons  in  the  Woodstock  case  (a).  Here  the 
value  to  the  landlord  was  above  lOL  {Maule  J.  He 
receives  more,  but  you  must  deduct  what  he  has  to  pay 
to  the  parish.]  The  words  '^  clear  yearly  value  "  seem 
rather  to  refer  to  the  amount  which  the  landlord  would 
receive.  [Maule  J.  The  question  of  value  appears  to 
be  entirely  one  of  fact,  and  therefore  one  exclusively 
for  the  determination  of  the  revising  barrister.]  That 
may  be  so,  when  once  he  has  ascertained  the  correct 
principle  of  calculation,  but  that  is  the  point  which  is 
now  in  dbpute. 


CoiMAK 
T. 

LuGnR. 


Graoe^  for  the  respondent,  referred  to  Rex  v.  Chap- 
lin (i).    He  was  tUSen  stopped  by  the  Court 

TiNDAL  C.  J.  The  question  whether  premises  are 
of  the  clear  yearly  value  of  not  less  than  10/.  within 
2  WUL  4.  c.  45.  s.  27.»  is  a  question  of  fact,  which  it  is 
not  for  us,  but  for  the  revising  barrister,  to  decide.  He 
has  come  to  the  decision  that  the  house  in  question  was 
not  of  the  clear  yearly  value  of  10/.,  and  we  are  not  in 
a  situation  to  say  that  he  is  wrong  in  that  conclusion. 

(a)  Folft  »  i^  45S.  (i)  \S^^Ad.99^ 
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1846.  Maule  J.    The  only  rule  that  can  be  laid  down  is, 

^CooaAK       ^'^*^  ^^®  revising  barrister  niust  collect  all  thecircuro- 
▼•  stances  of  the  particular  case,  and  weigh  them  all  well. 

In  fact  he  must  be  an  appraiser.  This  is  no  question 
of  law,  and  I  think,  therefore,  the  decision  of  the  re- 
vising barrister  ought  to  be  aflSrmed. 

Cresswell  J.  concurred. 

Erle  J:  I  also  am  of  opinion  that  the  value  of  pre- 
mises is  a  question  of  fact,  but  I  think  the  fair  principle 
to  be  adopted  in  ascertaining  the  clear  yearly  value  is,  to 
inquire  what  the  premises  would  let  for  to  a  tenant,  and 
deduct  therefrom  what  a  tenant  would  ordinarily  have 
to  pay.  This  is  the  principle  which  is  acted  upon  in 
settlement  cases,  and  should,  I  think,  be  the  guide  of 
the  revising  barrister  in  a  case  like  the  present. 

Decision  affirmed. 


IX.  VICTORIA. 


45] 
1846. 


LucEXTTy  Appellant,  and  Ki^owles,  Kespondent.  January  29. 


nn  HIS  was  an  appeal  from  the  decision  of  the  re- 
vising barrister  for  the  city  of  Lofidoity  who  had 
retained  the  name  of  the  respondent  upon  the  list  of 
persons  entitled  to  vote  in  the  election  of  members 
for  the  said  city,  subject  to  an  appeal  to  the  Court  of 
Common  Pleas  upon  the  following  case :  — 

The  name  of  the  respondent  appeared  upon  the  said 
list  as  follows : 


NnnflL 

Place  of  abode. 

• 

Nature  of  qiuUfl- 
catlon. 

street  &c.  where  iltuate. 

Philip  Lionel 
Koowlei. 

Grceniricb. 

Counting-house. 

I,  Bank  Cbonbcn.. 

An  eirooeous 
statement  of 
the  place  of 
abode  in  the 
listofTotere 
may  be  oor. 
rectedbjrthe 
rerising  bar« 
rister  under 
sUtS  VieU 
c  IS.  «.  40* 

Tbephweof 
abode  of  a 
Toter  is  no  part 
of  bis  qualifi« 
cation. 


The  only  point  in  the  case  was  as  to  the  power  of 
the  revising  barrister  to  aller  the  place  of  abode  of  the 
respondenti  as  described  in  the  said  list. 

It  was  proved  that  the  respondent's  place  of  abode 
was  at  Queen*s  Square^  Dloomsbun/i  and  not  at  Grecti" 
wichf  as  described  in  the  said  list,  and  that  both  Green^ 
wich  and  Queen  Square  were  within  seven  miles  of  the 
city  of  London.  The  respondent  then  required  tlie 
revising  barrister  to  alter  the  place  of  his  abode  as 
described  in  the  said  list,  but  it  was  contended  on 
behalf  of  the  appellant  that  the  revising  barrister  had 
DO  power  to  do  so,  inasmuch  as  the  place  of  abode  was 
an  essential  part  of  the  description  of  the  qualification 
of  the  respondent,  which  the  revising  barrister  was  not 
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1846.       At  liberty  to  change  under  the  fortieth  section  of  the 

~;: 6  Vict.  c.  18. 

^^  The  revising  barrister  decided  that  the  place  of  abode 

was  no  part  of  the  description  of  the  qualification  of 
the  respondent,  and  that  the  erroneous  statement  of 
the  said  place  of  abode  was  a  mistake  in  the  said  list, 
which  under  the  said  section  the  revbing  barrister  had 
power  to  correct,  and  he  altered  the  place  of  abode 
accordingly. 

Grace  for  the  appellant.  It  is  submitted  that  the 
misdescription  of  the  respondent's  place  of  abode  was 
a  mistake  which  the  revising  barrister  had  no  power 
to  correct,  under  the  provisions  of  stat.  6  Vict.  c.  18. 
s.  40.  The  place  of  abode  is  required  to  be  stated  in 
the  list  because  it  is  part  of  the  voter's  qualification, 
and  a  misdescription  of  his  qualification  cannot  be 
amended ;  Bartlett  v.  Gibbs  {a) ;  Tudball  v.  The  Tom 
Clerk  of  Bristol  {b).  The  description  in  the  present 
case  is  not  merely  insufficient;  it  is  altogether  &lse. 
[Maide  J.  The  fortieth  section  applies  to  a  case  where 
the  description  is  wholly  omitted ;  why  then  may  not 
the  revising  barrister  amend  when  there  is  a  wrong 
description  ?]  A  total  omission  of  the  party's  place  of 
abode  is  not  so  likely  to  mislead  an  objector  as  a  false 
description  of  it 

Welsby^  for  the  respondent,  was  not  called  upon  by 
the  Court. 

TiNDAL  C.  J.  The  powers  of  amendment  conferred 
by  the  stat.  6  Vict.  c.  18.  5.40.  are,  as  it  appears  to 

(a)  AqI^,  p.  73.  (6)  Anti,  p.  7. 
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me,  sufficiently  large  to  let  in  the  amendment  made  1846« 
by  the  revising  barrister  in  the  present  case.  That  Lwaoir 
section,  so  far  as  the  place  of  abode  is  concerned,  pro* 
vides  for  two  cases ;  first,  where  it  is  wholly  omittedj 
and  secondly,  where  it  is,  in  the  judgment  of  the  re- 
▼bing  barrister,  insufficiently  described  for  the  purpose 
of  being  identified.  In  both  these  cases  the  revising 
barrist^  is  required  to  expunge  the  name  of  the  party, 
unless  the  matter  omitted  or  insufficiently  described 
be  supplied  to  his  satisfaction  before  the  revision  is 
completed,  in  which  case  he  is  to  insert  such  matter 
in  the  list.  There  can  be  no  doubt,  therefore,  that  if 
the  place  of  abode  had  been  wholly  omitted  in  the 
present  case  it  might  have  been  supplied;  but  it  is 
contended  that  the  barrister  had  no  power  to  correct 
the  description  in  the  list,  because  it  was  not  an  insuf- 
ficient description,  by  which  is  meant  a  description 
that  wants  sufficient  particularity,  but  a  description 
which  was  altogether  wrong.  But  it  seems  to  me,  lobk- 
iog  at  the  terms  in  which  the  powers  of  amendment 
are  given,  thai  they  may  be  taken  to  apply  to  every 
case  where  the  place  of  abode  is  not  sufficiently  de- 
scribed for  the  purpose  of  identifying  the  party.  I  do 
not  see  why  we  are  to  restrain  the  terms  of  a  clause 
which  it  was  intended  should  be  iairly  and  liberally 
construed,  and  I  am,  therefore,  of  opinion  that  the 
decision  in  the  present  case  should  be  affirmed. 

Maule  J.  I  also  am  of  opinion  that  the  respondents 
name  was  properly  retained  on  the  list.  The  barrister 
was  bound  to  retain  the  name,  unless  poWer  was  given 
him  to  expunge  it,  and  the  ground  on  which  he  was 
asked  to  expunge  the  name  was,  that  the  place  of 
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1846«  abode  was  stated  in  the  list  to  be  Greenwich,  when  in 
£,^CK,„  point  of  fact  it  was  Queen  Square*  Now,  the  voter, 
having  been  objected  to,  must  have  been  required  to 
prove,  and  must  have  proved,  his  qualification.  But  it 
is  said  that  the  place  of  abode  is  part  of  the  qualifica- 
tion ;  to  that  proposition,  however,  I  cannot  agree.  The 
place  of  abode  is  required  to  be  stated,  for  the  purpose 
of  shewing  that  the  voter  resides  within  seven  miles  of 
the  place  of  election.  The  misdescription,  therefore^  of 
the  place  of  abode,  is  no  objection  to  the  qualification, 
which  b  correctly  stated  in  the  list.  Then,  does  the 
case,  fall  within  that  branch  of  the  fortieth  section,  which 
requires  that  the  revising  barrister  shall  expunge  the 
name  from  the  list?  The  words  in  question  are  these; 
that  '^  if  any  person  whose  name  is  included  in  any 
such  list,  or  his  place  of  abode,  &c.  shall  in  the  judg- 
ment of  the  revbing  barrbter  be  insufficiently  described 
for  the  purpose  of  being  identified,  such  barrister  shall 
expunge  the  name  of  every  such  person  from  such  list, 
unless  the  matter  or  matters  so  omitted  or  insufficiently 
described  be  supplied  to  the  satb&ction  of  such  bar- 
rister, before  he  shall  have  completed  the  revision  of 
such  list,  in  which  case  he  shall  then  and  there  insert 
the  same  in  such  list"  The  objector  here  must  insist 
that  the  voter  comes  within  this  part  of  the  section,  for 
if  not,  the  revbing  barrbter  could  have  no  power  to  ex- 
punge the  name.  Then,  if  the  voter's  place  of  abode 
was  insufficiently  described  for  the  purpose  of  being 
identified,  we  find  that  the  power  of  expunging  is 
coupled  with  the  power  of  amendment,  for  the  secticm 
says  that  the  barrbter  shall  expunge  the  name,  "  un- 
less the  matter  or  matters  so  omitted  or  insufficiently 
described  be  supplied  to  the  satbfaction  of  such  bar- 
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rister,  &C.,  in  which  case  he  shall  then  and  there  insert        1846. 
the  same  in  such  list"     Here  the  matter  has  been  sup-       lucmtt 
plied  to  the  revising  barrister's  satisfaction,  and  there- 
fore I  think  tlie  power  of  amendment  clearly  applied. 

Cresswell  J.  I  am  entirely  of  the  same  opinion. 
The  fortieth  section  begins  by  requiring  the  barrister  to 
«  correct  any  mistake  which  shall  be  proved  to  him  to 
have  been  made  in  any  list."  This  may  give  him  a 
general  power  of  correcting  mistakes,  or  it  may  be  in- 
tended to  apply  only  to  the  particular  descriptions  of 
mistakes  afterwards  pointed  out.  It  then  goes  on  to 
mention  certain  instances,  in  which  the  barrister  is  re- 
quired to  expunge  the  name  of  the  party.  That  is  one 
mode  of  correcting  a  mistake.  The  section  then  goes 
on  to  provide  another  mode  of  correction,  for  it  says,  in 
effect,  that,  if  the  requisite  particulars  be  supplied  to  the 
satisfaction  of  the  barrister,  he  shall  not  expunge  the 
party's  name,  but  amend  the  description  in  the  list  by 
inserting  such  particulars.  Either  this  case  is  within 
the  latter  part  of  the  section,  or  it  is  not.  If  not  within 
it,  then  the  barrister  could  not  expunge  the  name,  and 
must  leave  the  place  of  abode  as  he  found  it;  if  it  is,  he 
had  the  power  to  make  the  amendment  I  think,  there- 
fore that,  qudamque  vidj  the  name  of  the  respondent 
ought  to  have  been  retained  on  the  list 

Erle  J.  I  also  think  that  the  revising  barrister  was 
right.  The  chief  object  of  the  fortieth  section  seems  to 
be  to  prevent  a  bondjlde  qualification  from  being  de- 
feated by  a  mere  defect  of  form.  There  is  a  very 
general  power  in  the  beginning  of  the  section  given  to 
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the  revising  barrister  to  correct  any  mistake,  and  with- 
out expressing  a  decided  opinion  that  he  had  the  power 
to  make  the  amendment  in  question  under  that  part  of 
the  section,  I  am  inclined  to  think  that  he  had.  In  a 
subsequent  part  of  the  clause,  the  revising  barrister  is 
empowered  to  amend  in  cases  where  the  place  of  abode 
is  either  wholly  omitted,  or  insufficiently  described  for 
the  purpose  of  identification*  I  cannot  see  any  reason 
why  a  mistaken  description  of  a  place  of  abode  should 
not  be  considered  an  insufficient  description*  The  sec- 
tion is  a  remedial  one^  and  should  be  construed  liberally* 

Decision  affirmed. 


January  29.      Ltckett,  Appellant,  and  Bright,  Respondent. 


Six  penoos, 
members  of  a 
political  asso- 
ciation, were 
the  joint  lessees 
pf  a  house,  and 
were  alone 
liable  for  the 
rent  thereof. 
Nothing  was 
said  in  the 
lease  of  the 


nnHIS  was  an  appeal  from  a  decision  of  the  same 
revising  barrister  as  in  the  last  case. 
JV.  E,  Luchett  duly  objected  to  the  name  of  John 
Bright  being  retained  on  the  list  of  persons  entitled  to 
vote  for  members  for  the  city  of  London,  in  respect  of 
the  occupation  of  a  house  No.  67,  Fleet  Street^  in  the 
parish  of  <Sf.  Dunstan  in  the  West.     The  respondent,  to- 

purpose  for 

which  the  pre.  gether  with  Richard  Cobden,  George  Wilson^  A»  W. 
uken,  but  they  PatdtoHj  R.  R.  Moore^  and  P.  A.  Taylor j  were  joint 

were  in  fact 
used  for  the 

purposes  of  the  association.  The  rent,  and  the  senrants  who  had  charge  of  tfaepremisei 
were  paid  out  of  a  common  fund,  to  which  the  lesMes,  and  many  other  membos  of  the 
association  subscribed,  for  the  purpose  of  carrying  out  the  objects  of  the  associstioo. 
Various  members  of  the  association  transacted  the  business  of  the  association  upoo  the 
premises,  and  the  lessees,  when  in  London^  resorted  to  them  daily,  and  transacted  there 
partly  the  business  of  the  association,  and  partly  their  own.  The  rerising  hamsler  bariiig 
decided  that  the  lessees  occupied  the  premises  as  tenants,  and  that  the  other  members  of  the 
association  did  not  jotntiy  occupy  as  tenants  with  the  Icsteet— *  JJeU^  that  as,  upon  the  ftcts 
stated,  the  lessees  had  the  right  to  occupy,  and  there  was  nothing  to  shew  that  they  did  not 
occupy,  the  Court  could  not  do  otherwise  than  affinn  the  dedsion. 
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lessees  of  the  stud  house,  67»  Fleet  Street^  under  a        1846. 
demise  for  the  term  of  three  years  from  the  29th  of      ; 
September  184S,  in  consideration  of  the  payment  of  a        _  ^* 
premium  of  150/.,  and  of  a  yearly  rent  of  2Q0h  The  said 
lessees  were  the  only  persons  appearing  as  contracting 
parties  with  the  lessor,  or  liable  to  him  for  the  rent  of 
the  said  premises,  and  there  was  no  -  mention  in  the 
lease  of  any  other  parties,  or  of  the  purpose  for  which 
the  said  premises  were  taken.     But  it  appeared  in  evi** 
dence  that  the  whole  of  the  said  premises  were  used  for 
the  purpose  of  a  cettain  voluntary  association  of  per- 
sons styling  themselves  ^<  The  National  Anti'Com^Law 
League^*  and  that  more  than  twenty  other  parties, 
members  of  the  said  association,  subscribed  various 
sums  of  money  to  a  common  fund,  for  the  purpose  of 
carrying  Qut  the  objects  of  the  said  association.     The 
respondent  and  his  said  co-lessees  were  also  subscribers 
to  the  said  common  fund.     The  rent  of  the  said  pre- 
mises was  paid  out  of  the  said  fund,  as  were  also  the 
various  servants  of  the  said  association,  who  had  charge 
of  the  said  premises.     Various  members  of  the  said 
association  transacted  the  business  of  the  said  associa-  ^ 

lion  upon  the  said  premises,  and  the  respondent  and  his 
co-lessees,  when  in  Lotidon^  were  daily  upon  the  said 
premises,  transacting  there  partly  the  business  of  the 
said  association,  and  pa[rtly  their  own  affairs.  It  was 
contended  on  the  part  of  the  appellant  that  the  re- 
spondent and  his  co-lessees  did  not  occupy  the  said 
house  as  tenants  within  the  meaning  of  the  twenty- 
seventh  section  of  the  2  W.  4.  c.  45.,  or  that  if  they  did, 
the  same  was  jointly  occupied  by  them  and  the  said 
other  members  of  the  said  association  as  tenants,  and 
then  that  the  clear  yearly  value  of  the  said  premises 
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1846.  divided  amongst  the  members  and  the  said  occupiers 
l^P^^„  would  not  give  a  sum  of  not  less  than  10/.  for  each  and 
every  such  occupier  within  the  meaning  of  the  twenty- 
ninth  section  of  the  said  statute.  The  revising  barrister 
decided  that  the  respondent  and  his  co*lessee8  did 
occupy  the  said  premises  as  tenants,  and  that  the  same 
were  not  jointly  occupied  by  them  and  the  other  mem- 
bers of  the  said  association  as  tenants,  and  retained  the 
name  otjohn  Bright  on  the  list,  as  well  as  those  of  his 
five  co-lessees,  whose  cases  were  consolidated  with  the 
above. 

Grcfoe  for  the  appellant.    It  is  not  denied  that  the 
respondent  and  his  co*lessees  were  tenants  of  the  pre- 
mises ;  but  it  is  submitted  that  they  did  not  occupy  as 
tenants  within  the  meaning  of  the  twenty-ninth  section 
of  the  Reform  Act.     There  is  no  case  in  which  it  has 
been  held  that  a  party  occupied,  where  he  did  not  him- 
self reside,  or  acquire  a  possessory  right  by  the   re- 
sidence of  his  family.     In  Rex  v.  Diicheat{a\  which 
turned  upon  the  meaning  of  the  word  <*  occupy ''  in  the 
Stat  6  G.  4.  c.  57.9  Littledale  J.  says,  *<  There  is  a  ma- 
terial difference  between  a  holding  and  an  occupation. 
A  person  may  hold   though  he  does  not  occupy;  a 
tenant  of  a  freehold  is  a  person  who  holds  of  another : 
he  does  not  necessarily  occupy.     In  order  to  occupy,  a 
party  must  be  personally  resident  by  himself  or  his 
family."  {b)    In  Rex  v.  <S^.  Nicholas^  Rocketer  (c),  the 
learned    Judge    explained    those    observations    thus : 
**  What  I  am  reported  to  have  said  in  Rex  v.  Ditcheai^ 
as  to  the  meaning  of  the  word  *  occupation,'  applies  to 

(a)  9  A  {■  C.  176.  (6)  Id.  183. 

(c)  SB.fJd.  SS7. 
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a  constructive  occupation  only,  which  was  sufficient  to        1846. 
satbfy  the  statute  that  governed  that  case."     Admitting       l„,.„ 
that  a  constructive  occupation  would  satisfy  the  twenty- 
seventh  and  twenty-ninth  sections  of  the  Reform  Act,  in 
the  present  case  there  is  nothing  like  a  possessory  right, 
constructively  or  otherwise.      All  the  previous  cases 
have  proceeded  upon  something  like  an  exclusive  occu-' 
pation,  and  the  lessees  here  have  no  control  over  the 
premises.     The  servants  are  paid  out  of  the  funds  of 
the  association,  and,  therefore,  they  are  not  the  servants 
of  the  lessees,  but  of  the  whole  association.     [Tin- 
Ad  C.  J.  The  case  does  not  find  that  the  other  mem* 
hers  of  the  association  transacted  business  at  the  house 
without  the  leave  of  the  lessees.]     The  rent  is  paid  by 
the  League,  as  well  as  the  servants,  and  the  lessees 
have  only  a  partial  user  of  the  house,  which  is  occupied 
by  the  whole  association.     ITindat  C.  J.    The  lessees 
use  it  for  their  awn  purposes^]     At  all  events,  it  is  sub- 
mitted that  if  the  lessees  occupy  at  all,  their  occupation 
is  joint. 

Welsby^  for  the  respondent^  was  not  called  upon  by 
the  Court. 

TiNDAL  C.  J.  The  question  is,  whether  the  Court 
can  say  that  the  revising  barrister  was  wrong  in  the  de- 
cision which  he  gave,  and  I  am  of  opinion,  upon  the 
facts  found  in  the  case,  that  he  was  not.  In  the  first 
place,  it  is  found  that  the  lease  of  the  house  in  ques- 
tion was  made  to  the  respondent  and  his  co-lessees. 
Then^  they  being  tenants  of  the  house,  there  are  facts 
quite  sufficient  to  shew  their  occupation  in  that  charac- 
terr    It  clearly^  appears  that  when  in  London  they  go 
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184*6;  to  the  house  as  often  as  they  please,  and  that  they 
l^cKten  transact  there  not  only  the  busmess  of  the  associatiooy 
-  ^'  but  also  their  own  business. 

Maulb  J.  The  revising  barrister  has  decided  that 
the  six  persons  named  in  the  case  occupied  the  pre- 
mises in  question  as  tenants,  and  now  asks  us  whether 
he  was  vrrong  in  coming  to  that  conclusion.  Now,  he 
appears  to  have  arrived  at  it  in  this  way :  the  respon-» 
dent  and  his  co-lessees  were  the  persons  to  whom  the 
lease  was  made,  and  they  used  the  house,  when  in 
I/mdon^  for  such  purposes  as  they  thought  fit.  From, 
the  letting  and  the  using  the  barrister  has  inferred  an 
occupation  as  tenants,  and  I  think  it  was  by  no  means 
an  unreasonable  conclusion. 

Cresswell  J.  I  think  the  revising  barrister  acted 
rightly  in  retaining  the  names  in  the  list  of  voters. 
The  question  is,  whether  he  had  materials  to  justify 
him  in  holding  that  the  parties  occupied  as  tenants.  It 
is  expressly  found  that  they  were  the  lessees  of  the 
house.  Then,  do  they  occupy  the  premises?  There 
is  nothing  to  shew  that  they  have  parted  with  the  right 
which  they  possess  as  lessees  of  turning  away  every 
one  of  the  servants  in  the  house,  nor  does  it  appear 
that  the  other  members  of  the  association  came  into 
the  house  against  the  will  of  the  lessees.  It  is  true 
that  there  is  a  common  fund  out  of  which  the  servants 
are  paid,  and  to  which  several  other  persons  besides 
the  lessees  contribute ;  but  there  is  nothing  in  the  case 
to  indicate  that  the  servants  can  remain  a  moment 
longer  than  the  lessees  think  proper.  It  appears  fur- 
ther, that  the  lessees  resorted  to  the  house  as  often  as 
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they  pleased,  to  transact  there  their  own  business,  or 
that  of  the  association  of  which  they  were  members* 
I  think,  therefore^  that  the  decision  was  right. 

Erle  J.  I  am  of  the  same  opinion.  I  am  not  aware 
of  any  definition  of  the  word  "occapation,"  which  would 
not  include  an  occupation  like  the  present 

Decision  aflSrmed. 
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HILARY  VACATION. 
Enowlbs,  Appellant,  and  Bbooking,  Respondent.   February  23. 


TTPON  a  consolidated  appeal  from  the  decision  of 
James  Lancaster  Jjucena^  Esq.,  the  revising  bar- 
rister for  the  borough  of  Dartmouth^  the  following  facts 
were  stated  by  him  for  the  opinion  of  the  Court : 

John  Brookings  on  the  list  of  persons  entitled  to  vote 
in  respect  of  property  occupied  within  the  parish  of 
St.  Saviour*Sf  in  the  said  borough,  objected  to  the  name 
djchn  Knondes  being  retained  on  the  said  list.     The 
notice  of  objection  sent  to  the  said  Jolm  Knaasles  by 
the  said  Jchn  Brooking  was  as  follows ;  -— 
'<  To  Vb.John  Knamles. 
^l  hereby  give  you  notice,  that  I  object  to  your 
name  being  retained  on  the  list  of  persons  entitled  to 
vote  in  the  election  of  a  member  for  the  borough  of 
(^ifton^Dartmouth-Hardness. 
^  Dated  this  S2d  day  of  August^  1845. 

(Signed)        <*  John  Brookings 
*^  Of  Higher^street^  Dartmouth^  on  the  list  of  voters 
for  the  parish  of  St.  Saoiaia's!* 


A  notice  of 
objection  was 
signed  by  the 
objector,  with 
the  addition  of 
the  trae  place 
of  his  abode»  as 
it  was  at  the 
time  of  seiring 
the  notice,  this 
place  of  abode 
being  difiereot 
from  that  which 
appeared 
against  his 
name  upon  the 
Ibt  ofToters^ 
Hdd,yer 
Tindal  C.  J., 
Coltman  J.  and 
£rle  J.,  that 
the  form  of  the 
notice  was  a 
sufficient  com- 
pliance with 
Stat  6  Vict. 
c.  IS.  «.  17. 
schedule  (B), 
Nos.  10,  11. ; 
Maule  J.  dtt* 
$enHefUe, 
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1 846.  ^  notice^  similarly  signedi  was  sent  by  the  said  J. 

Khowlis      brooking  to  the  overseers  of  St.  Saviouf's.    The  place 
of  abode  of  the  said  John  Brooking  was  stated  in  the 
said  list  to  be  New  Road.    The  said  John  Brooking  had 
offices  in  New  Road^  and  a  servant  lived  in  the  hoase 
to  looic  after  them ;  but  the  said  John  Brooking  did  not 
live  there  either  at  the  time  of  the  publication  of  the 
list  by  tlie  overseers,  or  at  the  time  of  the  service  of  the 
notice.     The  said  John  Brookings  place  of  abode  was 
truly  described  in  the  notices  of  objection,  and  his  place 
of  abode  was  stated  in  the  list  of  voters  for  the  parish 
of  St.  Petroch^  another  of  the  parishes  comprised  within 
the  said  borough,  to  be  in  Higher^street.     It  was  urged, 
on  behalf  of  the  said  John  KnawleSf  that  John  Brookings 
place  of  abode  in  the  notice  of  objection  ought  to  have 
been  the  same  as  that  stated  in  the  list  of  St.  Saviour^s^ 
to  which  list  he  referred  in  the  notice.     On  behalf  of 
the  said  John  Brookings    it  was   contended,  that,  by 
giving  his  true  place  of  abode,  he  had  followed  the 
forms  Nos.  10   and  11,  (Schedule  B),  referred  to  in 
the  seventeenth  section  of  the  Registration  Act,  6  Vid. 
c.  18.,  and  that  the  notices  were,  therefore,  sufficient. 

The  revising  barrister  decided  that  they  were  suf- 
ficient ;  and,  the  qualification  of  the  said  John  Knowlcs 
not  being  proved,  he  erased  the  name  of  the  said  John 
Knaales  from  the  said  list.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  said  John  Brook- 
ings statement  of  the  true  place  of  his  abode  in  the 
said  notices  was,  under  the  circumstances  hereinbefore 
stated,  sufficient  in  law  to  sustain  the  said  notices 
against  the  said  John  Kncwles.  If  the  Court  were  of 
that  opinion,  the  register  was  to  stand  without  amend- 
ment.   If  the  Court  were  of  a  contrary  opinion,  then 
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the  register  was  to  be  amended  by  inserting  the  names        .1846. 
oiJohn  Knatdes  and  the  other  persons.  Kwowlm 

The  case  was  argued  (in  Michaelmas  term^  Nacem' 
her  20th)  by  Kinglake  Serjt.  for  the  appellant,  citkig 
Gaddy  v.  Warburton  (a). 

Manning  Serjt.  for  the  respondent. 
The  arguments  on  either  side  are  fully  stated .  in  the 
elaborate  judgments  delivered. 

Cur.  adv.  vtiU. 

There  being  a  difierence  of  opinion,  their  lordships 
now  delivered  their  judgments  seriatim, 

TiMDAt  C.  J.  The  question  reserved  for  our  deter- 
mination by  the  revising  barrister  in  this  case  is,  whe- 
ther the  notices  of  objection  against  the  name  of  a 
person  being  retained  on  the  list  of  voters  for  the 
borough,  which  notices  were  signed  by  him  as  objector, 
with  the  addition  of  his  true  place  of  abode,  being  an- 
other and  a  difierent  place  from  that  inserted  against 
his  name  on  the  list  of  voters,  are  sufficient.  ^  The 
revising  barrister  held  the  notices  to  be  sufficient ;  and 
although  the  question  may  be  subject  to  considerable 
doubt,  and  one  of  my  learned  brothers,  for  whose  judg- 
ment I  entertain  the  greatest  respect,  thinks  differ- 
ently, the  opinion  at  which  I  have  been  compelled  to 
arrive  is,  that  the  revising  barrister's  decision  was  right. 
The  forms  of  the  two  notices  upon  which  the  precise 
question  turns,  are  those  numbered  10  and  11  in,  the 
schedule  (B)  in  the  Regbtration  Act  (6  Vict.  c.  18.), 

(a)  AiiU,p.lS<). 
▼OU  I.  K  K 
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1846.       and  it  is  upon  the  construction  of  those  forms  thai  the 
~z  "  question  must  mainly  turn.     But  it  may  receive  some 

'^-  light  Irom  the  consideration  of  the  forms  numbered  4 

and  5  in  schedule  (A)  of  the  same  act,  and  also  from 
the  same  forms  (since  repealed)  given  in  schedules  (H 
and  I)  of  the  statute  2  IV.  4.  c.  45.  The  forms  in 
question,  numbered  10  and  11  in  schedule  (B),  each 
concludes  thus  :  <^  Signed  A.  B.  I  place  of  abode]  on 

the  list  of  voters  for  the  parish  of •"    And  the 

appellant  4!0ntends  that  these  latter  words,  *'  on  the  list 
of  voters  for  the  parish  of  ,*  operate  as  a direc- 
tipn  or  requisition  to  the  objector  that  he  must  fill  up 
his  place  of  abode  by.  inserting  the  place  of  abode 
which  is  against  his  name  in  the  list  of  voters.  The 
respondent,  on  the  other  hand,  contends  that  the  words 
mean  no  more  than.a  simple  allegation  that  the  objector's 
name  is  on  the  list  of  voters,  as  it  was  required  to  be 
hy  the  seventeenth  section  of  thie  statate  6  Vid,  c  IS.; 
ibr  it  is  to  be  observed  that  the  seventeenth  sectioB 
requires  only  that  the  name  of  the  olgector  shall  have 
been  uiserted  in  the  list  of  voters  for  the  borough^  and 
that  he  shall  give  the  notice  of  objection  to  the  over- 
seers **  according  to  the  form  numbered  10  in  the 
•schedule  (B),  or  to  the  like  effect;"  and  that  he  shall 
also  cause  to  be  given,  or  left  at  the  place  of  abode 
of  the  person  objected  to,  as  stated  in  the  said  list, 
**  a  notice  according  to  the  form  numbered  11  in  the 
said  schedule;''  so  that  the  question  substantially  turns 
upon  the  construction  of  the  forms  so  referred  to,  and 
given  in  the  schedule. 

And  Jt  appears  to  me  that,  looking  at  the  ^onduding 
words  of  those  two  forms,  they  do  not  in  any  manner 
qualify  the  sense  of  what  had  preceded,  namely,  <<  place 
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of  abode,"  dot  in  any  manner  refer  to  the  place,  of       1846» 
abode  contained  in  the  liat  of  voters ;  but  that  the  whote 
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sentence  is  satisfied,  if  the  true  place  of  abode  of  the  ▼• 

BmooKiira. 

objector  at  the  time  of  giving  the  notice  is  inserted 
therein.    The  words  between  the  parentheses  are  only 
'^piaoe  of  abode;"  words  which,  taken  absolutely  and 
by  themselves,  and  in  their  natural  sense,  would  denote 
the  then  place  of  abode  of  the  party  objecting ;  for  the 
words  between  the  parentheses  are  not  ^*  place  of  abode 
on  the  list  of  voters,"  which  would  necessarily  require 
the  construction  contended  for  by  the  appellant;  nor 
are  the  words  ^*  as  on  the  list  of  voters,''  which  latter 
form  would  have  also  necessarily  required  the  same 
construction ;  but  the  words  within  the  parentheses  are 
simply  <<  place  of  abode,"  and  the  words  that  follow 
contain  a  separate  and  distinct  proposition  that  such 
namej  not  such  place  qfabode,  is  to  be  found  on  the  list 
of  voters.     And  it  appears  to  me  to  confirm  this  con* 
stmction  of  the  form  in  the  schedule,  that,  in  the  seven- 
teenth section,  which  gives  these  two  forms  of  notice,  the 
notice  which  is  to  be  given  to  the  parties  is  directed  to 
be  left  at  the  place  of  abode  of  the  person  objected  to, 
as  stated  in  the  list ;  whereas  the  form  itself,  when  re^ 
ferring  to  the  place  of  abode  of  the  objector,  says  no 
more  than  *^  place  of  abode;"  and  as  the  form  itself 
may  be  considered  as  if  it  were  actually  inserted  in  the 
body  of  the  seventeenth  section,  this  distinction  in  the 
language  of  the  legislature,  with  respect  to  the  place  of 
abode  of  the  person  objecting,  and  that  of  the  person 
olijected  to,  still  further  sanctions  the  difference  of  in- 
terpretation to  be  put  upon  the  two.      And  further, 
tipon  referring  to  the  forms  of  the  corresponding  no- 
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1846.  tices,  as  given  by  Schedule  (A)  of  the  same  act,  in  the 
Kmowlu  ^^*^®  ®^  objections  to  the  names  of  voters  being  retained 
upon  the  register  for  the  county,  this  view  of  the  subject 
appears  to  be  confirmed ;  for  Schedule  (A),  No«  4>,  which 
is  the  form  of  notice  to  be  given  to  the  overseers,  contains 
two  columns,  the  first  headed,  ^*  Christian  and  surname 
of  the  voter  objected  to,  as  described  in  the  list  or  re- 
gister ; "  the  second  column,  '^  Place  of  abode  as  de- 
scribed." But  the  signature  of  the  objector  himself  is 
only  required  to  be  "  J.  B.  Iplace  of  abodey*  simply, 
and  nothing  more.  In  that  form,  therefore, .  the  place 
of  abode  of  the.  objector  must,  in  its  natural  sense,  be 
construed  the  place  of  abode  in  which  he  then  is,  and 
no  other;  more  particularly  when  contrasted  with  the 
requisition  as  to  the  place  of  abode  of  the  party  objected 
to,  which  is  required  to  be  'stated  as  described  in  the 
register.  The  form  which  immediately  follows.  Sche- 
dule (A),  No.  5,  which  is  to  be  given  to  the  party. ob- 
jected to,  leads  to  the  same  conclusion.  The  name  and 
place  of  abode  of  the  party  objected  to  are  required 
to  be  inserted  "  as  described  in  the  list ; "  the  name 

t>f  the  objector  is  to  be  signed  *•  A  JB.,  of [place 

of  abode\  on   the  register  of  voters  for  the  parish 

of ."    It  is  this  form  of  notice  (No.  5)  to  which  the 

words  are  for  the  first  time  subjoined,  *'on  the  list  of 

voters  ibr  the  parish  of ^."     In  all  the  preceding 

forms  of  notice  of  objection,  both  that  given  to  the 
overseers  (No.  4),  and  also  in  the  forms  of  notice  given 
under  the  former  statute,  2W.^.c.  45.,  the  signature  is 

directed  to  be,  "  A.  A,  of [^place  of  abodey*  and 

nothing  more.  And  if  the  notice  of  objection  under 
the  statute  of  W*  4.,  whilst  those  forms  remained  in 
force,  and  the  notice  of  objection  to  be  given  to  the 
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overseers  under  Schedule  (A),  No.  4,  in  the  Registra- 
tion Act,  are  all  satbfied  by  adding  the  place  of  abode 
of  the  objector  at  the  time  named  (no  more  than  the 
simple  place  of  abode  being  required  by  any  words  in 
those  cases),  there  is  surely  nothing  in  the  reason  of  the 
thing  which  would  call  for  the  insertion  of  the  very 
same  place  of  abode  of  the  objector  as  that  in  the  list 
of  voters,  in  the  other  remaining  forms  given  by  the 
statute ;  and  certainly  I  cannot  see  such  an  insertion  is 
made  necessary  by  the  enacting  words  of  the  statute,  or 
by  the  form  given  in  the  Schedule  (A).     The  words 
<'on  the  list  of  voters  "  appears  to  me  to  be  no  more 
than  a  direct  tillegation  of  the  existence  of  the  fact 
which  has  been  made  essential  by  the  seventeenth  sec- 
tion, namely,  that  the  objector's  name  is  on  the  register 
for  the  county,  or  the  list  of  voters  for  the  borough  (as 
the  case  may  be),  a  fact,  the  truth  of  which  may.  be 
determined  by  the  overseers,  by  a  reference  to  the  re- 
gister or  list,  of  which  a  copy  is  in  their  custody;  or 
by  the  party  objected  to,  by  his  inspecting  such  register 
or  list,  which  he  is  empowered  by  law  to  do.     And 
although  it  is  objected  that  if  a  new  description  is  given 
for  the  first  time  of  the  objector's  place  of  abode,  it 
must  give   rise  to  difficulty  or  confusion,  it  seems  a 
sufficient  answer,  that  no  real  difficulty  can  follow  un- 
less there  happens  to  be  more  than  one  voter  upon  the 
same  register  or  list  having  the  same  Christian  name 
and  surname ;  for  if  there  is  but  one,  then  it  must  be 
the  roan  who  is  objected  to,  and  no  other,  however  the 
place  of  abode  is  described  ;  and  even  if  there  be  more 
than  one,  all  the  difficulty  will  be  removed  when  the 
proper  time  arrives,  namely,  when  the   case  comes 
before  the  revising  barrister,  at  which  time  the  identity 
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1846*       of  the  objector  must  be  made  out ;  and,  in  the  mean- 

Kmowlis"'  ^™®»  ^®  g^^***g  ^h®  ^rue  place  of  abode  of  the  objector 
must  afford  a  better  opportunity  of  inquiry  and  com- 
munication than  the  adding  of  the  old  place  of  abode, 
which  it  must  be  assumed,  from  some  cause  or  other,  is 
incorrect  at  the  time  of  giving  the  notice.  Upon  the 
ground,  therefore,  that  the  construction  above  given  of 
the  form  of  notice  appears  to  me  the  most  natural  and 
simple,  and  thatMt  is  confirmed  by  the  heading  of  the 
forms  above  adverted  to,  I  have  arrived  at  the  conclu- 
sion that  the  decision  of  the  revising  barrister  is  right. 
I  forbear  to  enter  upon  an  examination  of  the  relative 
convenience  or  inconvenience  of  either  decision,  not 
only  because  they  appear  to  me  to  be  nearly,  if  not  quite, 
balanced,  but  because  I  think  that,  unless  there  is  some 
preponderance  in  that  respect,  our  determination  ought 
to  rest  on  the  wordsiof  the  statute  itself. 

CoLTMAN  J.  In  this  case  the  question  has  been 
fully  stated  by  my  Lord  Chief  Justice,  and  I  concur 
with  him  in  the  opinion  he  has  expressed  on  the  sub- 
ject, and  in  the  reasons  which  he  has  assigned  for  it  I 
am  not  able  to  see  any  considerable  advantage  which 
the  one  construction  contended  for  has  over  the  other, 
and  therefore  I  think  the  most  plain  and  natural  mean- 
ing is  that  which  ought  to  be  adopted  ,*  and  it  seems  to 
me  that  the  words  "  place  of  abode,**  at  the  bottom  of 
the  form  No.  10  of  Schedule  (B),  6  VicL  c.  18.,  do,  in 
their  natural  sense,  mean  his  true  place  of  abode,  and 
must  be  so  understood,  unless  there  are  some  words  of 
qualification  added  to  them.     The  following  words  ^^on 

the  list  of  voters  for  the  parish  of ,**  do  describe  a 

quality  of  the  objector  himself,  but  not,  as  it  seems  to 
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me,  a  quality  of  the  place  in  which  he  lives.  J(An 
Brooking,  the  objector,  is  truly  said  to  be  qq  the  list  of 
voters  for  the  parish  of  St*  Saviour;  but  it  cannot  be 
said,  with  any  propriety  of  language,  that  Higher  Street^ 
Dartmouihj  is  on  the  list  of  voters  for  the  parish  of  St^ 
Saviour.  If  the  intention  of  the  act  had  been  to  require 
the  objector  to  state,  not  his  true  place  of  abode^  but 
the  place  of  abode  described  in  the  list,  it  would  have 
said  so  in  plain  terms,  and  the  form  would  have  been 
J. &  "on  the  list  of  voters  for  the  parish  of  ■  ," 
with  the  parenthesis  "  {place  of  abode  as  described  on  tie 
list)f'*  or  to  that  effect  And  I  am  the  rather  led  to 
this  conclusion  I  have  come  to  from  the  use  of  terms  to 
that  efiect  in  the  forms  in  Schedule  (A),  Nos.  4  and  5, 
the  words  used  in  No.  4  being,  "  place  of  abode  as  de* 
scribed,"  and  the  words  in  No.  5  being,  "{dace  of  abode 
as  described  in  the  list"  The  reasons  for  the  construe* 
tion  I  have  pat  on  the  forms  in  question  have  been 
already  slated  with  so  much  distinctness  by  my  lord, 
that  I  do  not  think  it  necessary  to  add  any  thing  fur- 
ther, except  to  say  that  I  fully  concur  in  those  reasons. 
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Erle  J.  I  concur  in  the  judgment  and  the  reasons 
assigned  by  the  Lord  Chief  Justice.  The  appellant's 
contention  that  the  words  "  on  the  list  of  voters  **  &c. 
apply  to  the  place  of  abode,  and  that  the  form  in  ques- 
tion is  to  be  understood  to  mean  "  ^.  i9.,  described  on 
the  list  of  voters  &c  t6  be  of  the  place  of  abode,"  ap- 
pears to  me  to  be  open  to  several  objections.  First,  that 
the  words  must  be  altered  before  they  express  this 
meaning,  whereas  they  are  capable  of  a  sensible  appli- 
cation without  any  alteration.  Secondly,  when  so 
altered,  they  contain  an  immaterial  statement,  w;hereaSt 
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1846.       if  applied  to  the  person,  they  are  material  to  shew  his 
KxowuM      qualification.    Thirdly,  it  gives  different  meanings  to 
the  same  words  in  two.  acts  in  pari  materi&;  and 
fourthly,  if  the  described  place  of  abode  had  been  in- 
tended, these  words  would  have  been  used,  for  they 
are  used  on  several  occasions  in  both  statutes,  where 
the  writer  of  a  notice  is  referred  to  the  list  for  the 
place  of  abode  of  another  person  whom  he  may  not 
know  otherwise  than  from  the  list ;  but  the  words  in 
question  in  other  instances  denote  the  true  place  of 
abode  of  the  writer,  which  he  is  presumed  by  the  legis- 
lature to  be  able  to  give  without  difficulty.     I  cannot 
discover  any  good  effect  from  requiring  the  place  of 
abode  as  described  in  the  list,  instead  of  the  true  place* 
If  communication  is  contemplated,   the  true  place  is 
best.     If  the  name  occurs  only  once,   tlie  identity  is 
clear,  without  referring  to  place.     If  the  name  occurs 
twice,  the  objector  is  identified  at  the  revision,  which  is 
as  early  as  can  be  useful,  if  no  communication  is  in- 
tended.     If  pretended  objectors  are  to  be  guarded 
against,  there  would  be  no  security  from  requiring  the 
place  to  be  transcribed. 

Maule  J.  {a)  This  is  an  appeal  from  the  decision  of 
the  Revising  barrister  for  the  borough  of  Darimau/h^  who 
held  that  the  notices  of  objection  which  had  been  given 
to  the  overseers,  and  to  the  person  objected  to,  were 
sufficient.  These  notices  concluded  with  the  words^ 
"  (Signed)  John  Brookings  oi Higher  Street ,  Dartmouth^ 
on  the  list  of  voters  for  the  parish  of  St.  Saviow%^  the 
place  of  abode  of  the  objector,  as  mentioned  in  the  list 

(a)  This  judgment  was  read  by  Srle  J,,  in  the  absence  of  the  learned 
Judge  by  whom  it  was  prepared.  ;• 
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of  voters  referred  to,  being  Nea>  Boad,  and  not  Higher        igi6« 
Street;  and  the  fact  being,  that,  although  he  had  offices      z: 
in  New  Road^  his  '  place  of  abode  was  Higher  Street,  ▼• 

The  notices  were  objected  to,  on  the  ground  that  they 
CHnitted  the  place  of  abode  as  mentioned  in  the  list  re« 
ferred  to.  The  act  6  Vict.  c.  18.  requires,  in  sect.  Id., 
the  overseers  of  every  parish  in  a  borough  to  make  out  ^ 

lists  of  persons  entitled  to  vote,  according  to  forms 
numbered  3  and  4  in  Schedule  (B),  and  that  the  Christian 
name  and  surname  of  each  person  on  the  lists  shall  be 
written  at  full  length,  together  with  the  place  of  his 
abode,  and  the  nature  of  his  qualification.  The  forms 
numbered  S  and  4  have  columns  for  the  Christian  and 
surname  at  full  length,  and  for  the  place  of  abode. 
Section  17  gives  to  any  person  whose  name  shall  have 
been  inserted  in  any  list  of  voters  for  a  borough  a 
power  to  object  to  any  other  person  as  not  having  been 
entitled  to  have  his  name  inserted  in  any  list,  and  pro-< 
vides,  that  he  shall  give  notices  of  objection  according 
to  the  forms  numbered  10  and  1 1  in  Schedule  (B).   The 

forms  Nos.  10  and  11  conclude  thus :  **  Dated  this 

day  of——,  .     (Signed)  A.  JB.,  of  —  {place  of 

abode\  on  the  list  of  voters  for  the  parish  of—." 
And  the  question  is,  whether  this  provision  as  to  the 
notices  has  been  complied  with ;  in  other  words,  whether 
a  notice  is  sufficient,  which  wholly  omits  all  mention  of 
the  place  of  abode  of  the  objector  as  it  appears  in  the 
list  of  voters.  For  the  appellant  it  was  insisted,  that 
this  section  of  the  act  required  that,  at  all  events,  the 
place  of  abode  of  the  objector,  as  it  appeared  on  the 
list  of  voters  to  which  the  notice  refers,  must  appear  on 
the  notice,  whether,  in  case  of  mistake  in  the  list  of 
votersi  or  change  of  abode  since  it  was  made  out,  it 
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1846.  might  or  might  not  be  necessary  to  odd  a  mention  of 
KMowfctt  ^^^  place  of  abode  at  the  date  of  the  objection.  For 
_   ^*  the  respondent  it  was  contended,  that  the  place  of  abode 

jBkookimcu  *" 

required  to  be  mentioned  was  that  at  the  date  of  the 
objection,  and  that  the  act  did  not  require  any  mention 
of  the  objector's  abode  as  it  appeared  on  the  list  of 
voters.  As  the  question  to  be  decided  depends  upon 
the  construction  of  the  seventeenth  section  of  stat  6  VicL 
c.  18.,  and  of  a  notice  drawn  in  the  form  therein  pre- 
scribed, it  may  be  convenient  to  consider  the  general 
nature  and  purpose  of  the  act  io  which  the  section  in 
question  occurs.  The  act  of  2  W,  4.  r.  45»,  **  To 
amend  the  Representation  of  the  People  in  EngUmdvoA 
WaleSy*  contained,  as  incidental  to  the  important  changes 
which  it  made,  certain  provisions  for  the  registering  of 
persons  entitled  to  vote  for  members  of  parliament. 
These  provisions  having  been  found  insuflScient,  the  act 
of  6  Vict.  c.  1 8.  was  passed,  of  which  the  principal  ob« 
ject  was  to  make  a  new  set  of  regulations  for  forming 
registers  of  voters.  This  act  accordingly  made  many 
additions  to,  and  alterations  in,  the  provisions  relating  to 
registration  of  the  act  of  Williams  among  which  are  to 
be  noticed,  first,  that  the  act  of^  William  gives,  in  sect  59, 
the  power. of  objecting  to  anaiQe  being  retained  on  a  list 
of  voters  in  counties,  not  only  to  persons  on  the  register, 
but  to  those  who  have  claimed  to  be  inserted  in  a  Ibt  of 
voters,  whether  they  have  actually  been  inserted  or  not ; 
while  the  act  of  Victoria^  by  sect.  7,  confines  such 
power  of  objecting  to  persons  whose  names  are  on  the 
register ;  secondly,  that,  in  the  forms  given  for  lists  of 
voters,  of  claimants,  and  of  persons  objected  to  in  cities 
and  boroughs,  in  the  act  of  William^  no  mention  of  the 
place  of  abode  is  required,  except  in  the  case  of  freemen. 
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and  of  rights  of  voting  not  dependiog  upon  property;        1846. 

while  in  the  case  of  coanty  voters,  the  place  of  abode  """^  " 

was  always  to  be  inserted;  so  that,  in  a  borooirh  re-  ^' 

•^  ^  'Bbookxvg. 

gister  formed  under  that  act,  many  voters  would  be 
described  by  their  Christian  and  surnames  only,  without 
any  addition  of  place  of  abode.     This  is  altered  by  the 
act  of  Victoria^  which  requires,  that,  in  all  cases,  with- 
out exception,  both  in  counties  and  boroughs,  the  place 
of  abode,  as  well  as  the  name,  shall  appear  on  the  list. 
A  third  alteration  is  in  the  form  of  notices  ^f  objection, 
which,  under  the  act  of  William^  did  not  contain  any 
statement  that  the  objector  was  on  the  register,  or  was 
a  claimant  in  a  county,  or  was  on  a  list  of  voters  in  a 
borough ;  and  did  not,  in  any  other  manner,  shew  that 
he  was  one  of  the  class  of  persons  to  whom  the  right  of 
objecting  belonged.     The  act  of  Victmia^  in  all  cases, 
with  one  exception  (to  be  hereafter  noticed),  requires 
the  objector  to  describe  himself  as  on  the  register  or 
list  of  voters,  and  to  refer  particularly  to  the  parish  on 
the  register  or  list.     The  object  of  these  alterations 
probably  was,  to  identify  the  persons  mentioned  in  the 
list  more  completely,  so  as  to  enable  those  whom  it 
concerned  to  know,  easily  and  certainly,  who  the  per- 
sons named  were,  and  to  enable  the  party  objected  to, 
by  referring  to  the  list  or  portion  of  the  register  men- 
tioned in  the  notice,  to  ascertain  whether  the  objector 
had  shewn  himself  to  have  a  right  to  object;  and,  in 
case  of  its  not  appearing  that  the  objector  had  soch 
right,  to  enable  him  safely  to  disregard  an  objection, 
which  the  revising  barrister  would  be  bound  to  treat  as 
not  sufficient  to  call  upon  him  to  prove  his  qualification* 
The  alterations  are  not  only  well  adapted  to  effect  these 
purposes,  bat  are  also  in  conformity  with  the  law,  which. 
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1846.       in  many  cases,  has  made  it  necessary,  and  with  general 
"j^iiowLu      convenience,  which  in  most  cases  has  made  it  usual,  to 
BjMWKiiro      identify  a  person  by  means  of  his  Christian  and  sur- 
name, and  of  his  place  of  abode ;  and  they  are  also  in 
conformity  with  the  rule  which,  in  case  of  a  special 
authority  or  power  to  be  exercised  in  writing,  requires 
that  the  writing  should  shew  that  the  person  assuming 
to  exercise  it  is  one  of  those  to  whom  it  belongs.     The 
form  of  notice,  before  referred  to,  as  an  exception  to  the 
general  rule,  that,  under  the  act  of  Victoria^  all  forms 
of  notices  of  objection  require  the  objector  to  describe 
himself  as  on  the  register  or  list,  confirms  the  view, 
that  the  intention  of  these  forms  is,  to  enable  the  party 
objected  to  to  refer  with  ease  to  the  list  or  register,  to 
ascertain  whether  the  objector  is  to  be  found  upon  it. 
That  exception  is  the  form  No  4  in  Schedule  (A)  of  the 
act  of  Victoria^  which  form  is  not  for  a  notice  to  the 
party  objected  to,  but  to  the  overseers  in  a  county. 
This  form  concludes  with  the  words  **  A.  B.  Iplace  of 
abode],^  without  any  statement  of  (he  objectors  being 
on  the  register.    Now,  it  is  to  be  observed,  that  the 
overseers  have,  as  such,  no  concern  with  the  question, 
whether  the  objector  is  on  the  register,  or  not.     By 
sect.  8  of  the  act  of  Victoria^  they  are  required  to  pub- 
lish a  list  of  all  persons  against  whom  notice  of  objec- 
tion has  been  given  to  them ;  and,  by  sect  84,  to  bring 
the  original  notices  to  the  revising  barrister,  who,  and 
not  the  overseers,  is  to  judge  of  their  suflSciency.     The 
overseers  have  no  interest  or  duty  resting  on  them  to 
ascertain  whether  the  objector  is  on  the  register;  a 
reference  to  it  could  not  assist,  and  might  embarrass 
them,  as  it  might  be  considered  as  calling  on  them  to 
refer  to  the  register  for  the  whole  county.    And  tbb 
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view  is  in  conformity  with  sect.  3  of  the  act,  which  re-  1846. 
quires  the  clerk,  of  the  peace  to  send  to  the  overseer  a  Kiiowt 
copy  of  such  part  only  of  the  register  as  relates  to  his 
parish ;  thus  treating  him  as  a  {(erson  who  can  have  no 
concern  with  the  parts  of  the  register  relating  to  other 
parishes. 

It  was  not  deniedi  on  the  part  of.  the  respondent,  that 
the  notices  in  question  ought  to  contain  an  assertion  of 
the  right  to  object;  but  it  was  contended,  that  that  right 
was  sufficiently  stated  in  the  words  **  on  the  list  of  voters 

for  the  parish  of ; ''  and  that  the  preceding  words 

"  A.  B.  of [place  of  abodey*  were  not  intended 

as  a  statement  of  the  name  and  addition  of  the  objector 
as  inserted  in  the  list,  but  of  his  name  and  addition  at 
the  time  of  signing  the  notice.  It  is  material,  on 
this  part  of  the  discussion,. to  observe,  that  the  imme- 
diate subject  of  inquiry  is,  what  is  the  meaning  oC  a 
notice  filled  up  according  to  the  form ;  for  it  is  such 
notice,  and  not  the  form  itself,  that  is  sent  to  the  party 
objected  to.  The  want  of  adverting  to  this  has,  I  think, 
produced  some  confusion.  The  form  of  notice  has  the 
words  **  place  of  abode  "  in  italics,  within  a  parenthesis, 
between  the  words  ^'  A.  B.  of  and  the  words  **on  the 
list  of  voters ; "  but  this  parenthesis  is  not  to  be  retained 
in  the  notice  when  drawn,  but  is  only  meant  to  shew 
that  the  words  within  them  are  not  to  be  the  very 
words  in  the  notice,  but  are  only  a  direction  as  to  what 
those  words  shall  be.  This  is  manifest  from  the  word 
'^  of" .  in  the  form  not  being  within  the  parenthesis ;  so 
that  a  notice  drawn  according  to  the  form,  would,  to 
take  an  example,  for  the  sake  of  clearness,  run  thus : 
"  JoAn  Smithy  of  Broad  Street^  on  the  list  of  voters  for 
the  parish  of  Si.  Maiyi^  without  any  parenthesis.    KjA 
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1S46;  thq  question  is,  how  a  notice,  iii  these  words,  sboiild  be 
Kvowus  understood.  It  is  a  mistake  to  treat  it  as  if  the  paren* 
^   ^'  thesis  were  retained. 

It  is  to  be  obserred,  that  the  right  to  object  does  not, 
since  the  act  of  Vidoriaj  depend  on  the  right  to  yote,  or 
the  right  to  be  on  a  list ;  for  a  person  may  have  a  right 
to  vote,  or  to  be  on  a  list,  and  yet  have  no  right  to 
object,  if,  in  fact,  his  name  is  not  inserted  in  a  list;  of 
he  may  have  no  right  to  vote,  or  to  be  on  a  list,  and  yet 
may  have  a  right  to  object,  in  respect  of  being,  in  fa<;t, 
on  a  list.  The  right  to  object,  therefore,  being  entirely 
dependent  on  some  one  entry  in  a  list  of  voters,  whetbef 
the  name  and  place  of  abode  be  correctly  stated  in  sncb 
entry  or  not,  it  seems  to  me  that  this  construction  of  the 
forms  is  more  conformable  to  the  general  rules  of  law, 
and  to  the  intention  of  the  act  of  Victoria^  which  re- 
quires the  notices  to  point  out,  distinctly,  which  of  all 
the  entries  in  the  list  is  that  which  is  relied  on  as 
the  foundation  of  the  right  to  object ;  thus,  not  merely 
claiming  the  right,  or  making  a  general  assertion,  from 
which  it  might  be  inferred,  but  (in  conformity  with  the 
rule  which  prevails  with  respect  to  the  exercise  of 
powers  or  authorities  by  writing),  shewing,  in  particular, 
the  fact  on  which  the  right  depends,  and  enabling  the 
voter  to  ascertain,  by  a  simple  inspection  of  the  list  re* 
ferred  to,  whether  the  right  to  object,  which  is  relied  on, 
does  really  exist.  A  minute  consideration  of  the  terms 
of  a  notice,  drawn  according  to  the  form,  confirms  this 
construction ;  the  natural  and  obvious  meaning  of  the 
Words  '*on  the  list  of  voters  for  the  parish  of  St.  Mary^ 
following  the  words  *<  John  Smith,  of  Broad  Street ''  (to 
use  the  same  example  as  before)  is,  that  "  John  Smith  " 
and'  <<  Broad  Street  ^  are  mentioned  in  the  list  as  the 
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n«me  and  place  of  abode  of  a  voter,  and  not  that  the        1846. 

objector  is  a  person  whose  present  name  and  place  of      kkowlw 

abode;  are  ^Jokn  Smith  oi  Broad  Street}*  but  Whose      „   ^* 

name  and  place  of  abode  on  the  list  may  be  the  same 

or  difierent     It  can  hardly  be  denied,  that  in  the  abf 

sence  of  a  parenthesis,  the  words  "  on  the  register  of 

voters  for  the  parish  of  St.  Mary^  are  left  to  operate,  in 

like  manner,  on  the  whole  clause  which  precedes  them  — ' 

*^J(An  Smiihj  of  Broad  Street^*  or  they  operate  on  no 

part  of  it;  for  it  seems  very  difBcalt  to  contend  that  they 

operate  differently  on  the  words  "  John  Smithy**  and  on 

the  intervening  words  of  ^  Broad  Street}^  so  as  to  mean 

that  the  name  of  the  voter  on  the  list  was  '*  John  Smithy* 

but  not  to  mean  that  the  place  of  abode  on  the  list  wad 

^^  Broad  Street  ;**  and,  accordingly^  it  was  argued  for  the 

respondent,  that  the  words  **  on  the  list"  &c.  did  not  im-^ 

port  that  either  the  name  ^  John  Smith  "  or  the  place  of 

abode  ^*  Broad  Street}*  was  mentioned  in  the  list;  and 

that  is,  certainly,  a  more  *  reasonable  construction  thati 

that  which  treats  the  words  ^  on  the  list"  &e.  as  operating 

on  the  words  "  John  Smith}*  and  as  having  no  Operation 

on  the  intervening  words   ^^oi Broad  Street;^*  which 

construction  seems  to  rest  on  a  t^cit  but  erroneous  ap-» 

plication  of  the  parenthesis,  which  is  found  in  the  form, 

to  the  words  of  the  actual  notice,  in  which  it  is  not 

found.     That  the  notice  is  to  be  understood,  not  merely 

as  affirming  that  the  objector  is  on  the  list  of  voters, 

and  therefore  has  a  right  to  object,  but  as  referring  to 

a  particular  entry,  is  further  confirmed  by  the  forms 

requiring  the  notices  to  specify  the  particular  list  on 

which  the  otgector  is  to  be  found.    If  it  were  intended 

as  a  mere  assertion  of  a  right  to  object,  it  would  be  suffix 

cient  to  ^tetc^  that  the  objector  was  on-  af  list  of  voters  fot 
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1846.  the  borough;  and,  in  the  corresponding  caseincoiui- 
Knowlis  ^^^^»  ^^^  ^^®  objector  was  on  the  register,  without  saying, 
as  is  required  by  Schedule  (A)  No.  5,  for  what  parish. 
As  the  particular  list  is  referred  to,  it  is  natural  that  the 
particular  entry  itself  should  also  be  referred  to,  each 
reference  being  in  furtherance  of  the  same  object 

It  was  contended  for  the  respondent  that,  by  the  con- 
struction contended  for  by  the  appellant,  a  voter  who 
might  wish  to  communicate  with  the  objector,  might  be 
preyented  doing  so,  in  the  case  of  an  objector  whose 
present  place  of  abode  was  different  from  that  on  the 
list  referred  to,  whether  this  difference  arose  from  error 
or  from  change.    But  it  is  doubtful  whether  the  act 
contemplated  any  such  communication :  it  does  not  au- 
thorize or  require  it ;  it  imposes  no  duty  to  make»  nor 
confers  any.  right  on  the  maker  of^  any  such  commaoi- 
cation.     But  if  it  did  contemplate  such  oommunicatipn, 
such   communications   must    probably  be .  very   rare. 
The  cases  of  error  and  change  are  a  very  small  portion 
of  the  whole  number  of  cases;   and  such  errors  or 
changes  as  would  prevent  the  objector  being  reached  by 
a  letter  directed  to  him,  at  his  abode,  as  mentioned  in 
the  list,  roust  be  a  very  small  portion  of  the  whole 
number  of  cases  of  error  and  change ;  and  it  may  be 
observed  that,  in  the  case  now  in  judgment,  no  such  in- 
convenience did  arise.     The  legislature,  in  the  much 
more  important  case  of  the  service  of  a  notice  of  ob- 
jection— the  giving  of  which  is  essential  to  the  objector's 
right,  and  the  receipt  of  it,  to  the  voter's  defence — has 
considered  that  it  is  sufficient  to  send  the  notice  to  the 
abode  mentioned  in  the  list     Indeed,  the  general  scope 
of  the  act  of  Victoria  seems  to  be,  that,  for  all  purposes 
connected  with  registration,  the  description  on.  the  lisfy 


Seookxng. 


IX.  VICTORIA.  479 

both  by  name  and  place  of  abode,  shall  be  taken  to  be        1846. 
the  true  description ;  and  the  effect  of  this  provision    ~~Z 
jrould  probably  be,  that  every  voter  who  took  an  in-      ^^^^ 
terest  in  elections  would  take  care  that  notices  &c.  di- 
rected   to  liim  at  his  abode   on  the  list  should  be 
forwarded  to  him.    But  even  supposing  that  it  were 
the  object  of  the  act  to  enable  the  party  objected  to  to 
communicate  with  the  objector,  the  distinct  statement  of 
the  right  on  which  the  objector  relied  is  a  much  more 
important  and  principal  one.     If  the  first-mentioned  of 
these  purposes  be  one  which  the  notice  was  intended  to 
effect,  it  may  be  that,  in  cases  of  error  and  change  of 
abode,  the  notice  should  specify  the  accurate  or  present 
description  of  the  voter  and  his  abode,  as  well  as  that 
on  the  Ibt  of  voters ;  but  it  does  not  follow  that  he  may 
omit  all  mention  of  his  abode  as  stated  in  the  list. 

An  argument  was  drawn  from  the  form  No.  5,  in 
Schedule  A,  where,  in  the  beginning  of  the  notice,  the 

form  was :  **  To  Mr. of [here  insert  the  name 

and  place  qfabode^qft/iepersofi  objected  to  as  described  in 
the  list^  ^ :  and  at  the  end  the  form  is  —  "  Signed  A.  JB. 
of  [place  of  abode]  on  the  register  of  voters  for  the 

parish  of " :  in  the  same  words  as  in  the  forms  ill 

question,  only  putting  "  register  '*  for  "  list  of  voters.*' 
HerC)  it  is  said,  the  insertion  of  the  words,  *'  as  de- 
scribed in  the  list,''  in  the  first  part  of  the  notice,  and 
the  omission  of  the  words  **  on  the  register,"  in  connec- 
tion with  the  words  **  place  of  abode  "  within  the  paren- 
thesis, in  the  last  part,  shews  that  the  place  of  abode  in 
the  last  part  is  not  to  be  that  on  the  register.  But  the 
insertion  and  omission  of  these  words  may  be  otherwise 
accounted  for.  In  the  first  part  the  place  of  abode  is 
mentioned  in  the  address  of  the  notice,  *'  To  Mr. 

TOL.  I.  L  L 
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1846.        of ";  and  there  are  no  such  words  as  "on  ihe 

Kjiowlm       register  of  voters  for  the  parisli  of ^,"  which  occur 

„    ^*  in  the  last  part  of  the  notice«  and  which,  as  I  have 

before  shewn,  refer  to  the  place  of  abode  as  that  men* 
tipned  in  the  register.  In  this  l|ist  part  it  would  be 
superfluous  to  put  within  the  parenthesis,  '^as  de- 
scribed on  the  register,"  because  "  on  the  roister  of 

voters  for  the  parish  of "  expresses  tlie  same  things 

With  regard  to  the  comparative  convenience  in 
practice  of  the  two  constructions,  there  seems  no  doubt 
that  that  of  the  appellant  is  to  be  preferred.  It  enables 
the  party  objected  to,  and  the  revising  barrister,  easily 
to  ascertain  by  inspection  of  the  notice  and  list,  without 
any  extrinsic  evidence,  whether  the  notice  is  suflScient, 
inasmuch  as,  on  this  construction,  where  the  place  of 
abode .  in  the  notice  is  the  same  as  on  the  register,  no 
question  of  law  or  fact  can  be  made  as  to  its  validity ; 
whereas,  if  the  respondent's  construction  is  to  prevail, 
many  questions  of  law  may  probably  arise  as  to  what  is 
a  sufficient  description  in  the  notice  of  the  place  of 
abode,  whether  the  county,  parish,  or  post  town  is  to 
be  mentioned ;  and  these  will  be  the  more  numerous 
and  doubtful,  from  the  uncertainty  of  what  the  objea 
was  for  which  the  insertion  of  the  present  place  of 
abode  was  required  by  the  act ;  and  in  all  cases  it  must 
be  a  matter  of  evidence,  and  may  be  one  of  controversy, 
before  the  revising  barrister,  whether  the  place  of  abode 
be  in  fact  truly  stated  in  the  notice.  It  was  also  sug- 
gested that  the  identification  of  the  voter  by  his  place 
of  abode  on  the  list  would  be  untieoessary  in  a  notice  of 
objection,  except  in  the  case  of  two  voters  of  the  same 
name  being  on  the  list :  but  this  is  no  answer  to  the 

• 

argument  arising  from  the  convenience  of  the  rule  re* 
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quiring  identification  by  Christian  name,  surname,  and 
place  of  abode;  all  three  may  be  necessary  in  some 
cases,  and  they  are  required  in  all,  for  the  sake  of  uni- 
formity, simplicity,  and  convenience. 

I  think,  for  these  reasons,  that  a  due  consideration  of 
the  principles  of  law  which  are  applicable  to  the  case, 
of  the  general  intent  of  the  Registration  Act,  and  of  the 
true  meaning  of  those  particular  provisions  which  relate 
to  notices,  leads  to  the  conclusion  that  the  appellant's 
construction  of  the  notices  is  the  true  one,  and  that  it 
avoids  great  practical  inconvenience  which  would  arise 
from  adopting  that  of  the  respondents;  and,  conse- 
quently, that  the  decision  of  the  revising  barrister  ought 
to  be  reversed. 

Decision  affirmed  (a). 


1846. 

Kkowlu 

▼. 
BaooKina. 


(a)  WiLLS^  Appellant,  and  Adey,  Respondent. 


[EaOer  Term.] 


Tbis  was  a  consolidated  appeal  from  the  decision  of  Frederick  WHUam    New  Sarum 

Slade^  £tq^  the  revising  barrister  for  the  boroash  of  New  Sarum.  comprises  part 

of  the  parish  of 
The  case  stated  that  the  parliamentarj  borough  of  New  Sarum  com«   j^s&tfKon 

prised  the  following  parishes  or  places,  viz.    The  liberty  of  the  Clo$e,  Anger,  in  which 

the  sereial  parishes  of  A.  TAomaf^iSX.  £<2iiii<nd  and  iSr.Afofim,  part  of  the  ^''^'^^JP''*^ 

parish  of  Fisherion  Anger,  and  part  of  the  parish  of  Milord,     The  re-       ^  party 

spoiidenty  Charles  Adey,  had  served  the  appellant  with  a  notice  of  objection,  whose  name 

in  which  he  described  himself  as  •<  of  the  parish  of  Fuherton  Anger,   ^^  ^^  ^|  ^ 

of  voters  for 
in  the  said  borough,  on  the  list  of  voters  for  the  parish  of  Fuherton   ^^  parish,  his 

Anger,"  place  of  abode 

The  respondent's  name  appeared  on  the  list  of  persons  entitled  to  vote   b^^g  there  de- 

scribed  as 
in  the  election  of  members  for  the  borough  in  respect  of  property  occu- 
pied within  the  parish  of  Fuherton  Anger,  (as  follows)  : 


1 


ChrUtlsn  Nameand 
Surname  of  each 
Voter. 


Place  of  Aboda. 


Kaioreof 
QoalificatioD. 


Street,  Lane,  or  other 
like  Place  in  thit 
Pariah  where  the 
Property  la  fituate. 


Fisherton 
Street,  served 
a  notice  of 
objection  in 
which  he  de- 
scribed himself 
as  "of the 
parish  of  F,  A. 
in  the  said 
borou^,  on  the 
list  of  voters 
for  the  said 

parish  of  F,A.*    No  other  person  of  the  same  name  waa  on  the  list  for  that  parish.— JETeA^ 

that  the  notice  was  sufficient. 


Charies  Adey* 


Ksherton  Street. 


House     and 
Garden. 


Fisherton  Street 
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It  appeared  that  the  parish  of  Fithertcn  Anger  contained  a  ttfcet  called 
luherion  Street,  and  that  there  was  no  other  person  of  the  name  of 
Gkarlei  Adey  upon  the  list  of  voters  for  that  parish.  It  was  objected  on 
behalf  of  the  appellant  that  the  description  of  the  respondent's  place  of 
abode  in  the  notice  of  otjection  was  insuflBcient ;  and  it  waa  contended 
that  he  should  have  described  his  place  of  abode  to  be  "  IhkerUm  Street,** 
as  described  in  the  list  of  YOtersy  and  not  of  **  the  parish  of  JFUketion 
Anger  *'  alone.  The  revising  barrister,  however,  held  the  notice  to  be 
sufficient,  and  the  name  of  the  appellant  was  erased  from  the  list,  upon 
his  not  appearing  to  support  his  qualification. 

The  case  was  argued  in  Hilary  term  {January  21)  by 


Kmgtake  Seijt.  (^.  T.  Atkuuon  with  him),  for  the  appelknt,  re* 
ferring  to  Gadiby  v.  Warhurton  (a),  and  contending  that  the  description 
in  the  notice  of  objection  should  be  the  same  as  that  in  the  list  of  voters* 
it  being  the  only  mode  of  identifying  the  objector. 

Amoldj  contrel,  submitted  that  the  notice  could  not  mislead  the  party 
objected  to,  as  the  objector's  place  of  abode  was  really,  as  described  in 
the  notice  of  objection,  in  the  parish  of  Fidierion  Anger,  and  it  was  found 
in  the  case  that  there  was  no  other  person  of  the  objector's  name  upon 
the  list  for  that  parish.  He  cited  Tudball  v.  The  Town  Clerk  of 
Bristol  (b). 


JRnglake  Seijt  replied. 


Cur,  adv,  tult. 


TiHDAL  C,  J.  now  intimated  that  this  case  must  be  considered  as 
decided  by  Knowlet  v.  Brooking, 

'  '  Decision  affirmed. 


(a)  Antd,  p.  13G. 


(h)  ktkSk,  p.  7. 
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C  OLVILL,  Appellant,  and  Wood,  Eespondent.      February  2s. 

AT  a  Court  held  before  T.  J.  Phillivs,  Esq.,  the  re-»  The  fair  mnual 
rent  of  pre- 
vising barrister  for   the   borough  of  Chatham^  a  mu«s » the 

proper  criterion 

consolidated  appeal  was  reserved  for  the  opinion  of  the  of  their  « clear 
Court  of  Common  Pleas  upon  the  following  facts ;  —      within  >tat 

George  Huben  and  JViUiam  Jolky  were  objected  to,  f  ^^^  %'^^; 
as  not  being  entitled  to  have  their  names  retained  on  the  ^j^^  *°^r 
list  of  voters  for  the  boroui^h  of  Chatham.     It  appeared  ^•o.dlo'd'f  >^ 

*^  *^  *^  pain  or  m- 

that  each  of  them  claimed  to  be  so  entitled  in  respect  surance. 
of  a  house  in  the  parish  of  Chatham^  and  that  they  had 
respectively  occupied  such  houses  during  the  required 
period  at  the  yearly  rent  of  10/.,  exclusive  of  rates  and 
taxes,  and  that  there  was  no  special  agreement  between 
them  and  their  respective  landlords  as  to  repairs  or  in-» 
surance.  It  further  appeared  that  the  said  rent  of  lO/i. 
was  in  each  case  the  fair  rent  of  the  premises.  In  sup- 
port of  the  objections,  it  was  contended  that  the  proper 
measure  of  a  clear  annual  value  of  a  house,  within  the 
meaning  of  the  stat  2  W.  4.  c,  45.  s.  2T.y  was  not  the 
rent  for  which  such  house  would  let  to  a  tenant,  but  the 
amount  of  such  rent  after  deducting  therefrom  the 
average  annual  expense  of  landlord's  repairs  and  in- 
surance, and  consequently  that  the  houses  in  question 
were  not  of  the  clear  annual  value  of  10/.  The  revising 
barrister,  however,  was  of  opinion  that  the  fair  annual 
rent  was  the  proper  criterion  of  value  without  any  such 
deduction,  and  the  right  of  the  parties  to  be  retained  on 
the  list  being  established  in  all  other  respects,  they 
were  retained  accordingly. 

LL  3 


V. 
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1846.  Kifiglakc  Serjt  for   the   appellant  (in  Hilary  term, 

CoLviLL       January  15.)     The  "  clear  yearly  value  *'  of  pretnbes,  if 
a  proper  construction  be  put  upon  those  words  in  the 
twenty-seventh   section   of  the  Reform   Act,  does  not 
mean  the  amount  of  rent  for  which  they  are  let  by  the 
landlord.     Tlie  rent  is  merely  evidence,  not  the  crite- 
rion, of  value.     The  *'  value  "  intended  by  the  act  is 
the  value  of  the  premises  to  the  landlord,  not  to  the 
tenant,  whose  title  to  vote  rests  upon  the  occupation  of 
premises  which  are,  to  the  landlord,  ''of  thecfeor  yearly 
value  of  not  less  than  10/."     The  word  "  clear  *'  shews 
that  some  deductions  for  disbursements  were  in  the  coo- 
templation  of  the  legislature,  such  as  the  charges  neces- 
sary to  keep  the  premises  in  repair,  which  must  come 
out  of  the  pocket  of  the  landlord.     It  is  impossible  to 
estimate  the  clear  yearly  value  of  premises  to  a  tenant. 
The  value,  therefore,  must  be  considered  with  reference 
to  the  owner  of  the  premises.     This  construction  of  the 
act  is  borne  out  by  the  language  used  in  former  statutes. 
The  Stat  8  Hen.  6.  c.  7.  confers  the  franchise  upon  such 
persons  as  ''shall  have  free  land  or  tenement  to  the 
value  of  405.  by  the  year,  at  least,  above  all  charges." 
Again,  the  stat  1 8  G.  2.  c.  1 8.  5. 5.  enacts  that  no  person 
shall  vote  for  a  county  "without  having  a  freehold 
estate,  in  the  county  for  which  he  votes,  of  the  clear 
yearly  value  of  405.,  over   and   above  all   rents  and 
charges  payable  out  of,  or   in  respect  of  the  same." 
If,   therefore,  the   freeholder  has  a  mortgage  on  his 
estate,  which  reduces  the  annual  value  below  40s.,  he  is 
not  entitled  to  a  vote.     ICresswell  J.     You  will  hardly 
contend  that  if  the  owner  of  a  house  in  a  borough  were 
to  grant  a  rent-charge  out  of  it,  which  would  make  the 
annual  value  to  him  less  than  10/.,  the  tenant  would  be 
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thereby  disqualified  from  voting.  If  so,  there  is  na 
analogy  between  the  present  case,  and  the  provisions  of 
the  Stat.  8  H.  6.  and  stat.  1 8  G*  2.]  It  is  obvious  that 
^ clear  annual  value"  must  mean  something  different 
from  *^  annual  value,"  and  it  is  submitted  that  the  words 
imply  the  qet  aniount  of  rent  received  after  deductions 
for  repairs  and  insurance.  {Tindal  C.  J.  Why  should 
any  thing  be  deducted  for  insurance  ?  Many  landlords 
are  their  own  insurers.]  The  question  wiil  then  turn 
upon  the  repairs,  witliout  which,  the  premises  w6uld,  in 
process  of  time,  become  of  no  value  at  all.  There  is  a 
close  analogy  between  the  cases  which  h^ve  been  de* 
cided  upon  the  staU  IS  &  14  Car.  2.  c.  12.  s.  1.  and  the 
present.  The  authorities  ate  collected  in  BurrCs  Justice^ 
tiL  '^  Poor  "  (a),  and  shew  that  the  yearly  value  must 
fiot  be  estimated  by  the  rent  of  the  premises,  which  may 
be  worth  more  or  less  than  the  amount  of  rent  paid^ 
Rex  V.  SoidhvxM  {b)y  Soidh  Sydenham  v.  Lamerton^cy 
In  Bex  V.  Tomlinson  (</),  Bayky  J.,  delivering  judgment^* 
says,  *'In  the  case  of  houses,  the  annual  profit  or  value 
is  always  a  part  only  of  the  annual  rent  paid  to  the  land<»> 
lord.  Some  portion  of  that  rent  ought  to  be  set  apart 
to  form  a  fund  for  repairing  or  building,  when  neces-^ 
sary ;  in  other  words,  to  maintain  or  reproduce  the  sub* 
ject  of  occupation.**  .  And  in  Bex  v.  Lard  OranviUe  {e) 
Parke  J.  observed,  ^'  The  annual  value  is  part  only  of 
the  annual  rent;  some  portion  of  that  rent  should  be 
considered  applicable  to  repairing  and  replacing  the 
injuries."  Suppose  there  were  two  houses  of  the  same 
kind  let,  the  one  for  8/.  and  the  other  for  10/.,  the  dif- 

9 

(a)  P.  801. ;  29lh  ed.  (6)  Bwrr.  S,  C.  140.;  2  Stra.  1127. 

(c)  1  Sira,  57. ;  2  BotVs  P.  X.  128. 
•  (d)  9  B.  flr  C.  166.  '  (0  9  -^«  *-^-  ^^* 
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1846*  ference  being  occasioned  by  the  tenant*  in  the  latter 
CoLviLu  case,  executing  the  repairs ;  there  the  right  to  vote 
Wooo«  could  not  arise  out  of  the  occupation  of  the  bouse  let 
for  SLf  and  there  is  no  ground  for  conferring  the  fran* 
chise  in  respect  of  the  occupation  of  the  other.  Another 
mode  of  testing  the  meaning  of  *' clear  yearly  value"  is 
to  compare  these  words  with  those  found  in  the  Pare* 
chial  Assessments  Act^  6  &  7  ^  4.  c.  96.  5. 1*  The 
statute  enacts,  that  all  rates  shall  be  made  on  the  ''net 
annual  value  ^  of  the  property  rated.  These  words  are 
an  exact  equivalent  for  *'  clear  yearly  value,''  and  the 
interpretation  given  to  them  by  the  act  is  this,  —  ''that 
is  to  say,  of  the  rent  at  which  the  same  might  reasonably 
be  expected  to  let  from  year  to  year,  free  of  all  usual 
tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable 
Itverage  annual  cost  of  the  repairsy  insurance^  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state 
to  command  such  rent/'  The  rateable  value  of  pre- 
mises would,  therefore,  seem  to  be  a  fair  criterion  of 
their  ''  clear  yearly  value,"  and  assuming  them  not  to 
be  insured,  the  charges  for  repairs  must  at  least  be  de* 
ducted,  which,  in  the  present  case,  would  reduce  the 
value  of  the  premises  below  10/.  a  year. 
No  counsel  appeared  for  the  respondent. 

Cur.  adv.  vuU. 

TiNPAL  C«  J.  now  delivered  the  judgment  of  the 
Court. 

In  this  case  the  point  of  law  reserved  by  the  revising 
barrister  for  our  determination  was,  whether  in  the  case 
of  a  person  claiming  the  right  to  vote  for  a  borough  by 
reason  of  the  occupation  of  a  house  as  tenant,  the  fair 
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annual  rent  was  the  proper  criterion  of  value  without  1846. 
deducting  therefrom  the  average  annual  expense  of  land-  Colulu 
lord's  repairs ;  and  we  are  of  opinion,  the  revising  bar* 
rister  was  right  in  holding  the  fair  annual  rent,  without 
making  such  deduction,  to  be  the  clear  yearly  value 
within  the  meaning  of  the  statute  2  fV.  4.  c.  45.  s.  27. 

It  was  indeed  contended  before  the  revising  barrister, 
not  only  that  the  average  annual  value  of  the  landlord's 
repairs  should  be  deducted  from  the  rent  paid  by  the 
occupier,  but  the  landlord's  expense  of  insurance  also* 
But  this  latter  appears  so  plainly  to  be  a  voluntary 
charge  on  the  part  of  the  landlord,  who,  if  he  thinks 
right,  may  be,  and  very  often  is,  his  own  insurer,  that 
we  declared  our  opinion  in  the  course  of  the  argument 
that  the  insurance  never  could  be  held  a  necessary  de* 
duction  in  order  to  ascertain  the  clear  yearly  value  of 
the  premises.  And  we  think  the  same  as  to  the  deduc« 
tion  of  the  landlord's  repairs. 

This  is  the  case  of  tlie  occupier  of  a  house  as  tenant^ 
who  pays  a  rent  of  10/.  per  annum  exclusive  of  rates 
and  taxes,  that  is,  so  far  as  the  tenant  is  concerned,  a 
clear  yearly  rent  to  the  landlord  of  10/.  per  annum. 
Bat  the  statute  requiring  that  the  house  must  be  of  the 
clear  yearly  value  of  10/.  per  annum,  in  order  to  confer 
a  qualification,  it  is  undoubtedly  not  enough  to  find 
that  the  tenant  pays  a  rent  of  that  amount ;  for  it  is 
manifest  such  rent  is  not  necessarily  the  measure  of 
the  true  value ;  the  rent  may  be  exorbitant,  and  such 
as  no  other  tenant  would  give ;  or  it  may  have  been 
fraudulently  fixed  at  that  sum  in  order  to  acquire  the 
vote.    It  is  necessary,  therefore,  in  order  to  satbfy  the 
statute,  to  shew  further  that  the  house  is  of  that  clear 
jearly  value,  and  for  that  purpose  it  is  found  in  the 
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1846.        case  before  us  that  10/.  per  annum  is  the  fair  rent  of  the 
CoLviLfc       premises.     And  whether  this  is  the  proof  of  the  dear 
yearly  value  is  the. question  before  us. 
^  There  is   some    difficulty   in   ascertaining  the  true 
meaning  of  the  act  in  the  use  of  this  expression.   When 
thcr  right  to  vote  depended  as  it  did  formerly  on  pro- 
perty only,  there  was  no  difficulty  in  discovering  the 
clear  yearly  value.     TIius,  where  the  stat.  8  Hen.  6. 
c.  7.  ordained  that  the  knights  of  the  shires  should  be 
chosen  by  people  ^^  whereof  every  one  shall  have  free 
tenement  to  the  value  of  405.  by  the  year  at  the  least 
above  all  charges;"  and   again,  where  the  18  6.2. 
c.  18.  5.  5.  has  enacted  that  no  person  shall  vote  with- 
out having  freehold  "  of  the  clear  yearly  value  of  405.| 
over  and  above  all  rents  and  charges  payable  out  of  or 
in  respect  of 'the  same,**  it  was  easy  to  prove  the  yearly 
value  to  the  owner,  more  especially  when  the  sixth  sec- 
tion of  the  latter  act  had  defined  the  nature  of  the 
charges  intended  to  be  deducted,  by  enacting  that  ^^  no 
public  or  parliamentary  tax,  nor  any  rate  or  assessment 
whatever,  should  be  deemed  to  be  any  charge  payable 
out  of  or  in  respect  of  any  freehold  estate  within  the 
meaning  of  the  act."     But  in  the  present  case  the  legis- 
lature has    created    a    new    qualification    for  voting; 
namely,  that  of  the  occupier,  as  tenant,  of  a  house  of 
the  clear  yearly  value  of  not  less  than  10/.;  applying  to 
the  case  of  the  tenant  a  description  or  definition  which, 
in  strictness  of  language,  and  under  fonner  enactments, 
belonged  exclusively  to  the  owner  of  the  property.   For, 
in  strict  propriety  of  language,  although  the  rent  may 
be  a  fair  criterion  of  the  value  to  the  landlord,  it  cannot 
be  so  to  the  tenant ;  the  value  in  the  case  of  the  latter 
depending  on  the  use  to  which  he  puts  it,  the  profit  ba 
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makes  by  his  occupation,  and  other  circumstances  that 
exist  in  each  case,  quite  independently  of  his  paying 
lOL  a  year  rent  to  the  landlord.  But  we. think  it  ob<* 
▼ious  the  legislature  could  never  have  intended  that  the 
right  of  a  tenant  to  vote  should  depend  upon  calculations 
so  nice,  artificial,  and  difficult  of  application.  And 
although  it  may  not  be  easy  to  give  effect  to  all  the 
words  of  the  section,  we  think  they  may  well  bear  the 
meaning,  that  where  a  house  is  occupied  by  a  tenant  at 
the  clear  annual  rent  of  10/.,  if  such  house  is  fairly 
worth  that  rent  to  any  one  wanting  to  occupy  it,  if  the 
bonse  would  generally  fetch  such  rent,  the  occupation 
is  that  of  s  house  of  the  clear  yearly  value  of  not  less 
than  lOLj  so  far  as  the  tenant  is  concerned.  For  we 
think  the  legislature  intended  that  any  person  who  is  in 
such  a  condition,  both  as  to  credit  and  circumstances, 
as  to  be  allowed  by  the  owner  of  a  house  which  is  fairly 
worth  the  clear  sum  of  10/.  to  rent  by  the  year,  to  be- 
come his  tenant  thereof^  is  a  fit  person  also  to  have  a 
vote  in  the  election  of  a  member  of  parliament  for  a 
borough* 

In  the  course  of  the  argument  we  were  referred  to 
cases  of  rating  under  the  Settlement  Act,  1 3  &  14  Car,  2. 
c.  12.  But  we  think  the  appellant  can  derive  no  benefit 
from  those  cases.  The  rateable  value  of  property  has 
generally  been  considered  that  which  it  would  fairly  let 
for,  the  tenant  bearing  all  such  public  burdens  as  by 
law  attach  to  his  occupation.  And  in  consequence  of 
disputes  as  to  the  principle  upon  which  properties  more 
or  less  perishable  should  be  rated,  the  statute  6  & 
7  W,  4.  c.  96.  was  passed,  and  that  statute  prescribed 
the  mode  of  ascertaining  the  rateable  value  of  all  kinds 
of  property,  viz.  that  it  should  be  the  net  annual  value 
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lefCi  after  making  certain  deductions  specified  in  the  act, 
from  the  rent  that  could  be  obtained  for  it ;  and  if  we 
had  found  in  the  2  W*  4.  r.  45.  5. 27.  the  expression 
*^  rateable  value,*'  we  must  have  ascertained  such  value 
by  applying  the  rule  laid  down  by  the  6  &  7  W*  4.  c.  96. 
But  the  expression  which  we  have  to  construe  is  "  clear 
yearly  value,"  without  any  direction  as  to  the  mode  of 
ascertaining  it  The  consideration  of  these  statutes, 
therefore,  made  entirely  diverso  intuitu  does  not,  as  we 
conceive,,  militate  against  the  principle  we  have  laid 
down  as  that  which  ought  to  give  us  the  interpretation 
of  the  twenty-seventh  section  of  the  2  fV.  4.  c.  45.  And 
for  these  reasons  we  think  the  decision  of  the  revising 
barrister  is  to  be  affirmed. 

Decision  aflkmed. 


Febrwiry  83.      JuDSON,  Appellant,  and  LucKETT,  Respondent. 


A  T  a  Court  held  before  T/iomas  James  Arnold^  Esq., 
the  revising  barrister  for  the  city  of  Jjondon,  W^E. 


«<  Part  of  a 
home  "  is  a 
sufficient  de- 
scription of  an 

occupier's  qua.  Luckett  duly  objected  to  the  name  of  W.  H.Judson 
for  a  city  or  being  retained  on  the  list  of  persons  entitled  to  vote  in 
in  XVeanlng  ^  ^^®  election  of  members  for  that  city,  in  respect  of  the 
^^AK^^o-^  occupation  of  part  of  a  house,  22,  Cannon  Street^  in  the 
Tj^  »•"•  o^  parish  of  5/.  Switkin,  London  Stone.  The  revising  bar- 
a  bouse  was  on   rister  expunged  the  name  of  the  said  fV.  H.  Judsoti  from 

the  ratei  with         i  .       . 

the  house  &c.     the  Said  list,  subject  to  an  appeal  to  the  Court  of  Com- 

opposite  to  it,  t      /•  n       * 

and  the  tenant's  mon  Jrieas,  upon  the  followmg  case:  — 

name  was 

under  that  of  the  landlord,  but  nothing  was  carried  out  against  the  name  of  the  tenant,  nor 
were  the  two  names  connected  by  a  bracket  or  otherwise.— IK?/!^  that  the  tenant  was  rated 
for  the  house  (a). 

(a)  See  J*ariente  t.  Luckett,  ant^  p.  441. 
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It  was  contended  on  behalf  of  the  respondent,  that  1846. 
the  qualification  of  the  appellant,  as  stated  in  the  said  joo^^ 
lisU  was  insufficient  in  law  to  entitle  him  to  a  vote,  and  _  ^* 
therefore  the  revising  barrister  must  expunge  the  name 
of  the  appellant  under  the  fortieth  section  of  the  6  Vict* 
C.18. ;  and  on  behalf  of  the  appellant,  that  the  qualifi- 
cation, as  stated  in  the  said  list,  was  sufficient,  or,  if  not, 
the  description  of  the  premises  in  the  occupation  of  the 
appellant,  as  part  of  a  house,  was  a  mistake,  which 
could  be  proved  to  have  been  made  in  the  said  list, 
which  mistake  the  revising  barrister  by  the  same  section 
had  power  to  amend.  The  revising  barrister  thereupon 
received  evidence  of  the  actual  nature  of  the  appellant's 
qualification,  and  it  was  proved  that  he  occupied  as  a 
place  of  residence  the  upper  part  of  the  said  house  and 
the  kitchen,  having  a  distinct  and  separate  entrance 
thereto,  of  the  key  whereof  he  had  the  exclusive  pos* 
session.  His  landlord  occupied  the  ground  floor  as  a 
shop,  having  a  distinct  and  separate  entrance  thereto.  \ 

The  appellant's  name  was  in  all  the  poor-rates  made  in 
the  said  parish,  in  the  year  ending  3 1st  of  Juli/  1845, 
under  that  of  his  landlord ;  but  nothing  was  carried  out 
against  the  name  of  the  appellant,  nor  were  the  names 
of  the  appellant  and  his  landlord  connected  by  bracket 
or  otherwise  in  the  rnte-book.  The  assistant-overseer 
of  the  parish  stated  in  his  evidence,  that  it  was  the  in- 
tention of  the  overseers  in  putting  the  appellant's  name 
on  the  rate-book,  to  rate  him.  It  was  further  contended 
on  behalf  of  the  respondent,  that  the  appellant  was  not 
rated  to  the  relief  of  the  poor.  The  revising  barrister 
decided  that  the  qualification  of  the  appellant  as  stated 
in  the  said  list,  was  insufficient  in  law  to  entitle  him  to 
vote,  and  that  he,  the  revising  barrister,  had  no  power 
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to  change  the  description  of  the  said  qualification ;  and 
further,  that  the  appellant  was  not  duly  rated.  If  the 
court  should  be  of  opinion  that  the  sud  decision  was 
wrong  upon  both  points,  the  name  of  the  appellant  was 
to  be  re-inserted  in  the  said  list  of  voters  as  follows : — 


William  Henry 
Judson. 


22y  Cannon- street 


Houaeb 


S2,  Cannon  street 


WekJy  for  the  appellant  (in  Hilary  term,  Januanj 
26).  Wright  v.  The  Tenon  Clerk  of  Stockport  {a)  and 
Score  V.  Huggett  (b)  are  decisive  authorities  to  shew  that 
an  exclusive  occupation  of  part  of  s  hoose  is  sufficient 
to  confer  the  franchise*  If  so,  the  par^  had  a  right  to 
describe  his  qualification  as  it  was  in  £act,  and,  there- 
fore, there  was  no  necessity  for  any  alteration  in  the 
register.  But,  supposing  the  description  to  be  insuf- 
ficient, the  revising  barrister  had  power  to  correct  it 
under  the  fortieth  section  of  stat.6  Vid.  c.  18.  Eidier 
it  is  a  mistake  within  the  first  part  of  the  clause,  or,  at 
all  events,  it  is  nothing  more  than  an  insufficient  de- 
scription of  the  qualification,  which  was  supplied  by 
evidence  to  the  satisfaction  of  the  barrister.  In  Danid 
V.  Camplin  (c),  where  a  party  was  on  the  list  of  voters 
in  respect  of  a  house  which  he  occupied  jointly  with 
another  person,  it  was  held  that  it  was  not  necessary  to 
state  the  fact  of  the  joint  occupation  in  the  list  of  voters. 
It  was  also  argued  in  that  case  that  the  barrister  had  power 
to  amend  the  description  of  the  qualification ;  but  the 
point,  though  raised,  was  not  formally  decided.  In  the 
course  of  the  argument,  however,  Tindal  C.  J.  observed, 


(a)  Antdyp.  32. 
(c)  Antd,  p.  S64. 


(5)  Antisy  p.  198. 
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"He  (the  revising  barrister)  may  alter  the  description        1846. 
for  the  purpose  of  more  clearly  defining  the  qualifica-  ' 


(a)  Ante,  p.  268.  (6)  Antd,  p.  264, 

(c)  Antd,  p.  S28.  (d)  AnU,  p.  SSa 

(e)  Ant^p.3S. 


liVCKBTT. 


JUDSON 

lion."  (a)  As  to  the  rating,  the  objection  turns  upon  ^  v. 
the  omission  of  a  circumflex  connecting  the  name  of  the 
tenant  with  that  of  the  landlord.  It  is  clear  that  the 
latter  is  rated  in  respect  of  the  house,  and  the  fair  in- 
ference from  an  inspection  of  the  rate  is,  that  they  are 
jointly  rated  for  the  premises. 

Grove,  contra.  In  Daniel  v.  Camplin  {b)  there  was  a 
sufficient  statement  of  the  *'  nature  of  the  qualification," 
which,  as  laid  down  by  the  Court  in  Hitchins  v.  Brown  {c) 
means  the  genus  of  qualification  hi  respect  of  which  the 
vote  is  claimed.  Daniel  v.  CouUting  {d)  is  to  the  same 
eflect.  There,  a  building  which  had  been  formerly  used 
as  a  dwelling-house^  but  was  at  the  time  used  for  ware- 
bousing  goods,  and  for  workshops  &c.,  was  held  to  be 
properly  described  by  the  word  ^*  house."  But  thd 
description  ^^  part  of  a  house  "  does  not  apply  to  any  of 
the  qualifications  enumerated  in  the  twenty-seventh 
section  of  the  Reform  Act,  ^'  house,  warehouse,  count- 
ing-hpuse,  shop,  or  other  building."  The  qualification, 
therefore,  as  described  in  the  list  of  voters,  being  a 
different  qualification  from  those  required  by  the  act, 
the  revising  barrister  had  no  power  to  correct  it. 
With  regard  to  the  rating,  there  is  nothing  carried  out 
opposite  the  appellant's  name,  to  shew  in  respect  of 
what  property  he  is  rated.  In  Wright  v.  The  Tcnmi 
Clerk  of  Stockport  {e)  the  case  expressly  states  that  in  the 
rate-book  the  landlord  and  all  the  tenants  appeared  to 
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1846.        be  rated  jointly.    Moss  v.  Tlie  Overseers  of  Si,  MichaeU 
Lichfield  {a)  was  also  cited. 


JUDSOH 

T. 

LUCKETT. 


Welsby  replied. 

Cur.  adv.  mli, 

TiNDAL  C.  J.  In  this  case  the  nature  oF  the  qualifi- 
cation in  respect  of  which  the  appellant  claimed  to  vote, 
appeared  on  the  list  of  voters  made  out  by  the  overseers 
as  <<  part  of  a  house."  The  revising  barrister  held  the 
description  to  be  insufficient,  and  the  first  question  re- 
served for  our  determination  is,  whether  such  descrip- 
tion was  sufficient  in  point  of  law.  We  have  already 
held,  in  more  than  one  instance,  that  there  may  be  an 
occupation  of  a  part  or  a  portion  of  a  house  so  com- 
pletely separated  from  the  residue  as  to  constitute  the 
occupation  of  a  house  as  tenant,  within  the  meaning  of 
the  twenty-seventh  section  of  the  stat.  2  7^  4.  c.  45. ; 
and  in  this  case  no  question  is  raised  as  to  the  occupa- 
tion being  sufficiently  separate  in  that  respect^  but 
solely  on  the  point  whether  the  description  of  the  qaa- 
lification  on  the  list  is  sufficient;  and  we  think  it  is 
sufficient.  The  description  is  precisely  true,  in  fact, 
according  to  the  common  understanding  of  the  words, 
and  still  may  denote  such  a  house  as  will  confer,  and, 
as  we  must  take  it  in  this  case,  does  confer  a  qualifi- 
cation* It  becomes,  therefore,  unnecessary  to  consider 
the  second  point  reserved,  namely,  whether  the  revising 
barrister  had  the  power  of  amending  under  the  fortieth 
section  of  the  Registration  Act.  The  third  point  re- 
served was  as  to  the  rating.     It  appeared  that  the  land- 

(a)  AnU,  p.  184. 
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lord  occupied  one  part  of  the  house  and  the  appellant  1846. 
the  other  (no  question  being  before  us  as  to  the  suf-  j^^^^^^ 
ficiency  of  the  occupation),   and   that  the  landlord's  ^* 

name  was  on  the  rate,  with  the  house  opposite  to  his 
name,  and  the  appellant's  name  under  that  of  the  land- 
lord ;  but  nothing  was  carried  out  against  the  name  of 
the  appellant,  nor  were  the  names  connected  by  bracket 
or  otherwise,  and  on  this  state  of  facts  the  barrister  held 
the  appellant  not  to  be  properly  rated.  But  we  think 
upon  these  facts  it  appears,  that  the  name  of  the  appel- 
lant is  on  the  rate  as  a  person  charged,  and  that  a  rate 
so  made  would  be  construed  to  charge  the  appellant  in 
respect  of  the  premises  inserted  opposite  to  the  land- 
lord's name  in  the  line  above,  just  as  effectually  as  if 
the  word  ^Mitto^'  had  been  inserted,  or  a  bracket  had 
been  used.  We  therefore  think  the  decision  of  the 
revising  barrister  is  wrong  on  both  these  points,  and 
that  it  must  be  reversed,  and  the  name  of  the  appellant 
restored  to  the  list* 

Decision  reversed. 


VOL.  u  uu 
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Febmary  83.    MuRRAT,  Appellant,  and  TnoRNniET,  Respondent. 


Actual  pos- 
session of  a  rent- 
charge,  within 
the  meaning  of 
itat  2  WilL  4. 
c.  45.  «.  26.  is 
the  actual  ma- 
nual receipt  of 
the  rent  itself, 
or  some  part  of 
it,  or  of  some- 
thing in  lieu 
of  it. 

Therefore, 
where  a  rent- 
charge  was 
ereated  by 
deed,  dated 
January  1845, 
whereby  the 
first  payment 
was  to  become 
due  on  the  1st 
oi  January 
1846-^  Held, 
that  the  grantee 
was  not  entitled 
to  be  registered, 
as  haying  b^n 
in  the  actual 
possession 
thereof  for  six 
calendar 
months  pre- 
▼ious  to  the  last 
day  of  JWy, 
pursuant  to 
that  statute. 


nnHIS  was  an  appeal  from  the  decision  of  WiUiam 
Yardlet/f     Esq.,    the    revising    barrister    for    the 
northern  division  of  Ch^skire^   who  stated  the  follow- 
ing case :  — 

John  ThomUey  objected  to  the  names  of  James 
Murray  and  William  M^ConneU  being  retained  in  the 
list  of  voters  for  the  township  of  Stockportj  in  respect 
of  the  qaalification  following : 


Name. 

Flsee  of  Abode. 

Nature  of 
Qualification. 

< 
Whers  sitDste,  Ac  . 

James  Murray. 

Apsley  Place, 

Ardwick, 
Manchester. 

Undivided  share 
of      freehold 
rent-charge. 

Giles         Bury, 
Joseph  Bury,  < 
and    Thomas  i 

'  Steel  owners 
of  the  pro- 
perty out  of 
which  same  is 
issuing,  situ- 
ate No.  15, 
Higher  Hill- 
gate,     Stock- 

William  M'ConnelL 

The  Polygon, 
Ardwick, 
near  Man- 
chester. 

Undivided  share 
of      freehold 
rent-charge. 

pon. 
Giles        Bury, 
Joseph  Buiy, 

Steel  owners 
of  the  pro- 
perty out  of 
which  same  is 

• 

1 

issuing,  situ- 
ate No.  15, 
Higher  HiU- 
gate,  Stock- 
port 

A  grant  and  conveyance  to  the  said  James  Murray 
land  WiUiam  M^Connell^  and  their  heirs,  of  a  rent  of 


T. 

TBOEiriLBT* 
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6/.  5^*9  issuing  out  of  a  freehold  land  of  adequate  1646. 
▼alue,  was  produced,  dated  the  29th  of  Jantiary  1845.  M^iiir" 
This  rent-charge  had  been  created  by  a  deed  dated 
the  28th  of  January  1845,  by  which  it  was  granted  as 
follows :  •—  "  One  clear  yearly  rent-charge,  or  sum  of 
6^  85.,  on  the  1st  of  January  in  every  year,  the'  first 
payment  to  become  due  and  be  made  on  the  1st  of 
Jmwary  then  next  ensuing." 

It  was  objected,  that  a  rent  was  an  incorporeal  here- 
ditament, and  as  such  was  not  capable  of  being 
possessed,  except  by  the  act  of  receiving ;  or  that,  at 
all  events,  'the  claimants  could  not  be  said  to  be  pos- 
sessed, or  in  the  actual  receipt  of  the  rents  until  it 
became  due;  and  that,  inasmuch  as  the  first  payment 
of  the  said  rent  would  not  become  due  until  the  1st  of 
January^  1846,  the  claimants  had  not  been  possessed 
of  the  hereditaments,  in  respect  of  which  they  claimed 
to  be  registered,  for  six  calendar  months  previous  to 
the  last  day  of  Jvly^  1845,  as  required  by  the  2  W*  4. 
(.45.  5.26. 

The  decision  upon  the  whole  case  was  that  the  names 
of  the  said  James  Murray  vn^  William  M^Connell  should 
be  expunged  from  the  list  of  claimants  for  the  said 
township;  and  the  decision  upon  the  point  of  law 
in  question  was,  that  the  said  claimants  had  not  been 
possessed,  or  in  the  actual  receipt  of  the  said  rent- 
charge,  in  respect  of  which  they  claimed  to  be  regis- 
tered, for  six  calendar  months  next  previous  to  the 
last  day  oijuly^  1845. 

Cockbum  (with  whom  was  Kinglake  Seijt))  for  the 
appellant  (in  Hilary  term,  January  22.)«      The  stat. 

MM  3 


J 
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1846.        2  W*  4*  c.  45«  5. 26.  enacts  that  no  person  shall  be  regis-^ 
I^  tered  as  a  person  entitled  to  vote  for  a  coanty  "  in 

▼•  respect  of  his  estate  or  interest  in  any  lands  or  tene- 

mentSy  as  a  freeholder,  copyholder,  customary  tenant, 
or  tenant  in  ancient  demesne,  unless  he  shall  have 
been  in  the  actual  possession  thereof,  or  in  the  receipt 
of  the  rents  and  profits  thereof  for  his  own  use,  for 
six  calendar  months  at  least  next  previous  to  the  last 
day  of  July"  in  each  year.  The  question  is,  there- 
fore, whether  the  parties  were  not  "  in  the  actual 
possession "  of  the  rent-charge  for  six  months  before 
the  SI  St  day  ofJufyf  and  it  is  submitted  that  they  had 
such  possession.  The  object  of  the  statute  was  to 
prevent  occasionality,  and  therefore  it  is  required  that 
the  qualification  shall  have  existed  at  least  six  calendar 
months,  and  that  the  estate  shall  have  been  in  the 
actual  possession  of  the  party  qualified,  where  the 
subject-matter  is  of  such  a  nature  as  to  admit  of  it. 
But  a  rent-charge  is  an  incorporeal  hereditament,  of 
which  no  actttal  possession  can  be  taken.  Tlie  moment 
the  rent-charge  was  created  the  title  was  complete,  and 
no  subsequent  payment  can  amend  that  which  is  already 
perfect.  The  fact  that  the  first  payment  of  rent  was 
not  to  become  due  till  the  1st  oi  January^  1846,  has, 
therefore,  no  bearing  upon  the  case. 

Wekby  {C/iannell  Serjt.  was  with  him)  for  the  re- 
spondent. The  words  "  actual  possession"  in  the  twenty- 
sixth  section  of  the  Reform  Act,  as  applied  to  incor- 
poreal hereditaments,  must  be  construed  to  mean  an 
**  actual  seisin."  Now,  there  can  be  no  actual  seisin  of 
rent  until  there  has  been  some  payment  on  account  of 
it,  or  until  the  day  of  payment  has  arrived.    In  Gilberi 
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on  Renis  (a),  the  law  is  thus  laid  down :  '^  A  rent- 
charge  and  a  reni-seck  difier  only  in  this,  that  the  gran- 
tee has  a  remedy  for  the  recovery  of  the  former  with-* 
oat  an  actual  seisin^  but  not  for  the  latter;''  and  in 
pointing  out  in  what  cases  a  writ  of  assize  will  lie,  the 
learned  author  says  **  This  writ  of  assize  restores  the 
party  to  the  actual  seisin  in  the  freehold;  *  *  *  and 
consequently  the  party  that  brings  this  writ  must  found 
it  upon  an  actual  seisin^  of  which  he  has  been  divested, 
for  otherwise  this  remedy  is  not  commensurate  to  his 
case.  *  *  *  Tliere  must  be  an  actual  seisin  of  the  rent  in 
the  case  of  rent  services  to  ground  an  assize,  because  this 
is  a  remedy  for  the  restitution  of  the  freehold  of  which 
the  party  was  once  in  seisin  or  possession.  *  *  *  There* 
fore,  if  there  be  lord  and  tenant  by  rent«service,  and 
the  lord  grants  the  services  to  another,  and  the  tenant 
attorns  by  a  penny,  and  the  grantee  afterwards  dis- 
trains for  the  rent  in  arrear,  and  the  tenant  rescues  the 
distress,  yet  the  grantee  shall  have  no  assize  for  the 
rent,  but  a  writ  of  rescue,  because  the  penny  was  given 
in  the  name  of  attornment,  which  only  shews  the 
tenant's  concurrence  to  the  grant,  and  that  he  is  willing 
to  pay  the  rent  when  it  becomes  due  to  the  grantee,  as 
he  formerly  did  to  his  first  lord.  But  as  such  concur- 
rence or  approbation  of  the  tenant  only  obliges  him  to 
pay  the  rent  when  it  becomes  due;  but  does  not  give 
the  grantee  an  actual  seisin  before  it  is  paid  him,  con- 
sequently there  can  be  no  disseisin  of  a  thing  of  which 
a  man  was  never  in  possession.  But  if  the  penny  had 
been  given  by  way  of  seisin  of  the  rent,  that  had  been 
suflScient  to  ground  an  assize,  because  here  the  grantee 
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1846.        is  put  into  possession  of  the  rent  by  the  tenant  himseir; 
■""TI  and  therefore,  if  the  possession  be  violated,  the  grantee 

^'  may  have  his  assize,  which  is  the  proper  method  or 

remedy  to  restore  that  possession."  ITindal  C.J.  The 
authorities  are  collected  in  Com.  Dig.  tit.  Setsin.'}  They 
are  also  to  be  found  in  Vin.  Abrid.  tit.  Seisin  (A).  So, 
before  the  stat.  S  &  4  ^.  4.  c.  106.  ^.1,2,  there  must 
have  been  an  actual  seisin  of  the  rent  by  the  elder 
brother,  to  entitle  his  sister  of  the  whole  blood  to  take 
in  preference  to  the  younger  brother  of  the  half  blood  (a). 
At  the  time,  therefore,  that  the  Reform  Act  passed,  actual 
seisin  of  a  rent  was  a  thing  well  known  to  the  law,  and 
the  twenty-sixth  section,  in  requiring  **  actual  posses- 
sion "  or  '*  the  receipt  of  the  rents  and  profits "  mast 
have  intended  to  embrace  the  corresponding  instance  of 
an  actual  seisin  of  a  rent-charge. 

Cockbunif  in  reply.  Admitting  the  distinction  be- 
tween a  seisin  in  fact  and  a  seisin  in  law,  it  is  submitted 
that  all  that  the  Reform  Act  required  was,  that  the 
grantee  of  a  rent-charge  should  have  a  complete  title  six 
months  before  the  last  day  of  Jufy.  Ttie  stat.  3  G.  S. 
c.  24.,  intituled,  **  An  act  to  prevent  fraudulent  and  oc- 
casional  votes  in  the  elections  of  knights  of  the  shire, 
and  of  members  for  cities  and  towns  which  are  counties 
of  themselves,  so  far  as  relates  to  the  right  of  voting  by 
virtue  of  an  annuity  or  rent'charge^**  enacts  (sect.  S) 
that  no  person  shall  vote  in  respect  thereof,  unless  a 
memorial  of  the  gf-ant  of  such  annuity  or  rent-cbarge 
shall  have  been  registered  twelve  calendar  months  be- 
fore the  election.     That  statute  has  since  been  repealed 

(a)  Seo  Co,  LUt,  14  b. 
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by  Stat.  6  Vict,  c,  18.  5.  72.,  but  it  may  be  refeirred  to  as        1846. 
indicating,  that  at  the  time  when  the  Reform  Act  passed,       ^  ' 

it  was  considered  sufficient  to  prevent  occasional  voting,  y* 

Thokmilst* 

that  the  grant  of  the  rent-charge  should  have  been  ex- 
ecuted  six  calendar  months  before  the  election. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

TiNBAL  C.  J.     In  this  case  the  claim  to  the  right  to 
vote  was  made  in  respect  of  a  freehold  rent-charge. 
The  rent^charge  was  created  by  deed,  bearing  date 
January  2Sth,  1845,  by  which  the  same  was  made  pay-* 
able  on  the  1st  day  of  January  in  every  year,  the  first 
payment  to  become  due  and  be  made  on  the  1st  day  of 
January  J 1846.    The  objection  taken  before  the  revising 
-barrister  was,  that  the  claimant  had  no  title  to  be  put 
upon  the  register,  inasmuch  as  he  had  not  been  *^  in 
the  actual  possession,  or  in  the  receipt  of  the  rents  and 
profits  for  his  own  use  for  six  calendar  months  at  leasts 
next  previous  to  the  last  day  of  July "  next  preceding 
the  registration,  as  required  by  the  26th  section  of  the 
2  W.  4.  €.  45.     The  revising  barrister  allowed  the  ob- 
jection, and  directed  the  name  of  the  claimant  to  be 
expunged,   and   after  the    argument  which   has   been 
heard,  it  appears  to  my  brothers  Cresmell  and  Erle^ 
and  to  myself,  that  the  decision  of  the  revising  barrister 
is  right.     My  brother  MatUe^  not  having  been  present 
during  the  whole  of  the  argument,  declines  giving  any 
opinion.     It  was  contended  on  the  part  of  the  appellant, 
that  he  had  the  complete  right  to  the  rent-charge  frodi 
the  time  of  the  making  of  the  deed  by  which  it  was 
granted,   and  thatf  he  had  the  actual  possession  also 
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1846.        wiihin  the  meaning  of  the  statute,  because  he  had  all 
the  possession  of  which  the  subject-matter  is  capable 
▼.  before  the  first  day  of  payment  had  actually  arrived. 

1  he  question  undoubtealy  turns  upon  the  meaning  of 
the  words  ^<  actual  possession,"  and  we  think  those 
words  mean  a  possession  in  fact,  as  contradistinguished 
from  a  possession  in  law,  and  that  xis  the  possession  in 
fact  of  a  rent-charge  must  be  the  actual  manual  receipt  of 
the  rent  itself,  or  some  part  of  it,  or  of  something  in  lieu 
of  it,  so  there  could  be  no  such  possession  in  fact  in  this 
case,  when  the  first  payment  of  the  rent  did  not  become 
due  until  after  the  expiration  of  the  month  of  Jidyj 
and  where  nothing  whatever  took  place  but  the  mere 
execution  of  the  deed.  There  is  a  long  course  of  au- 
thorities fully  establishing  the  distinction  between  a 
possession  or  seisin  in  fact  of  a  rent^cbarge,  and  a  pos- 
session or  seisin  in  law.  Littleton^  s.  235,  is  an  au- 
thority in  point :  *^  And  so  it  is,  if  a  man  grant  by  hb 
deed  a  yearly  rent  issuing  out  of  his  land  to  another, 
&c.,  if  the  grantor  thereafter  pay  to  the  grantee  a  penny 
or  a  halfpenny  in  name  of  seisin  of  the  rent,  then,  if 
after  the  next  day  of  payment  the  rent  be  denied,  the 
grantee  may  have  an  assize,  or  else  not,"  8cc. :  and 
Lord  Coke,  in  his  commentary  on  this  passage,  is 
equally  decisive :  '*  By  this  (&c.)»  is  implied,  that  the 
grant  and  delivery  of  the  deed  is  no  seisin  of  the  rent ; 
and  that  a  seisin  in  law,  which  the  grantee  hath  by  the 
grant,  is  not  sufficient  to  maintain  an  assize,  or  any 
other  real  action,  but  there  roust  be  an  actual  seisin."  (a) 
And  in  Com.  Dig.  tit.  Seisin,  (C.)  and  (D.),  the  older 
authorities  are  brought  together,  establishing  the  dis- 

(a)  See  Co.  LUi.  160  a. 


▼. 
Thokniut. 
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tinction  in  tbb  respect  between  a  seisin  in  law  and  a        1846. 

seisin  in  fact,  or,  as  it  is  called,  an  actual  seisin.     And       mJ^^t 

this  appears  more  distinctly  in  the  commentary  of  Lord 

Coke  on  the  eighth  section  of  lAttleton^  which  relates  to 

the  ilxK.tnaeoipossessiofrairi$f  where  Lord  Ca^^  says  (a), 

<<  What  then  is  the  law  of  a  rent,  advowson,  or  such 

things  that  lie  in  grant?   If  a  rent  or  an  advowson 

shall  descend  to  the  elder  son,  and  he  dieth  before  he 

have  seisin  of  the  rent,  or  present  to  the  church,  the 

rent  or  advowson  shall  descend  to  the  youngest  son  " 

(that  is  by  the  other  venter),  *^  for  that  he  must  make 

himself  heir  to  his  father."     And,  although  Lord  Coke 

there  distinguishes  the  law  as  to  the  case  of  tenant  by 

the  curtesy,  where,  in  favour  of  that  estate  the  husband 

shall  have  the  rent,  although  his  wife  dies  before  the 

rent  day,  it  makes  no  difference  as  to  the  present  ar* 

gument.     The  actual  possession  of  rent  being  therefore 

a  well-known  legal  phrase  or  expression,  the  l^islature 

cannot  be  taken  to  have  used  it  in  any  other  than  such 

well  known  sense,  that  is,  as  contradisUnguished  from 

such  possession  in  law,  or  right  to  the  rent-charge,  as 

the  bare  delivery  of  the  deed  or  grant  would  confer. 

And  when  it  is  said  that  the  authorities  only  shew  that 

such  seisin  in  fact  is  necessary  in  order  to  maintain  an 

assize,  or  make  a  possessio  fratris^  but  that  it  by  no 

means  follows  that  it  is  necessary  to  confer  a  vote,  the 

answer  is,  that  it  is  a  mere  assumption  on  the  part  of 

the  appellant  that  the  expression  is  used  in  the  statute 

in  a  limited  and  restricted  sense,  and,  at  all  events  the 

burthen  of  proving  this  is  cast  upon  the  appellant,  the 

statute  having  applied  the  expression  to  the  right  of  the 

(a)  See  Co.  LUi.  15  b. 
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1 846.  daimant  to  be  put  upon  the  register.  And  as  it  is  quite 
clear  that  in  the  case  of  land  there  must  be  more  than 
the  execution  of  the  conveyance, — that  there  must  be 
actual  possession  or  receipt  of  the  rents  and  profits,  -* 
there  seems  no  reason  why,  in  the  case  of  an  incorporeal 
hereditament,  to  which  the  provision  of  the  statute 
equally  applies,  there  should  not  be  such  further  actual 
possession  as  the  nature  of  the  subject  itself  is  capable  of. 
And,  accordingly,  by  various  statutes  before  the  statute 
2  W.  4.,  the  legislature  has  made  a  similar  provision  in 
the  very  same  terms,  for  the  prevention  of  theoccasionid 
acquirements  of  freeholds  for  the  purpose  of  voting. 
Such  are  the  12  G.  2.  c.  18.  s.  5.,  requiring  such  actual 
possession  for  twelve  calendar  months  before  the  elec* 
tion.  Again,  the  S  6.  S.  c.  24.,  which,  after  reciting 
that  annuities  and  rent-charges  are  of  a  private  nature, 
and  therefore  liable  to  fraudulent  practices  in  elections, 
enacts  that  no  person  shall  vote  in  respect  of  any  an- 
nuity or  rent-<;harge,  unless  a  certificate  upon  oath  shall 
be  entered  twelve  calendar  months  before  the  first  day 
of  the  election  with  the  clerk  of  the  peace  of  the  county, 
and  a  memorial  also  of  the  grant  registered  with  the 
clerk  of  the  peace  for  the  same  period  of  time.  And 
as  this  statute  is  repealed  by  the  statute  6  Fict.  c.  18. 
s.  72.  and  no  other  provision  enacted  in  lieu  of  it,  it  may 
well  be  inferred  that  under  the  2  H^  4.  c.  45.  s.  26.  the 
legislature  intended  something  more  than  the  mere  pro- 
duction of  the  deed,  by  requiring  actual  possession  for 
six  calendar  months.  We  therefore  think  the  decisimi 
is  right,  and  affirm  the  same. 

Decision  affirmed. 
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TENTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


Pbing,  Appellant,  and  Estcourt,  Respondent.      November  s, 

ARNOLD^  on  the  fifth  day  of  term,  applied  for  leave  The  statement 

to  enter  this  appeal,  which  had  been  consolidated  by  the  revising 

by  the  revising  barrister.    The  statement  of  Uie  case  alsobe^gncd 

was  contained  in  two  sheets  of  paper,  each  of  which  the  ^Lk  Oiwwf  * 

barrister  had  signed,  but  he  had  not  siimed  the  indorse-  "'''«**>«'»*» 

o        '  o  appeal  be  con- 

mcnt  required  by  the  forty-second  section  of  the  stat.  «>Udated  or 

*  '*  ^  not ;  but  where 

6  Vict.  c.  18.     The  statement,  with  the  notice  to  the  the  barrister 

-  had  omitted  to 

Master  of  the  appellant's  intention  to  prosecute  the  sign  the  in- 
appcal,  was  taken  to  the*  Master's  office  within  the  first  the  appellant 
four  days  of  Michaelmas  term,  but  the  Master  had  re-  diligence  to^ 
fused  to  enter  it,  because  the  revising  barrister  had  not  S^^re^'Screw 
signed  the  indorsement     The  revising  barrister  was  to^theCoun 

^  ^  allowed  an  ap- 

out  of  town,  and  the  appellant  had  been  unable  to  pro-  v^^  to  be  en- 

tered,  nunc  pro 
tnnc^  on  the  €fth 

^7  of  term,  reserving  the  right  of  the  respondent  to  object  to  tlie  entry  on  the  hearing  of 

^  appeal. 

VOL.  I.  N  N' 
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1846.        cure  bis  signature  to  the  indbrsement     It  was  now 

Z  submitted  that  the  signature  to  the  indorsement  was 

▼•  not  essential,  as  the  forty-second  section  of  the  act  was 

EtTCOUET. 

only  directory  in  its  terms,  and  that  at  all  events  the 
signature  was  not  required  by  the  forty-fourth  section, 
which  applied  to  consolidated  appeals.  In  a  consoli- 
dated appeal,  the  number  of  appellants  might  amount 
to  800  or  more,  and  it  would  be  impossible  to  intro- 
duce the  whole  of  their  Christian  names,  surnames,  and 
places  of  abode,  on  the  back  of  the  case.  \MauU  J. 
The  forty-fourth  section  says  that  the  barrister  shall 
sign  the  statement  *'  as  hereinbefore  mentioned ; "  that, 
I  think,  comprehends  all  that  is  before  mentioned  as  to 
die  signature.]  It  was  submitted  that,  under  the  pecu- 
liar circumstances  of  the  case,  the  appeal  might  be 
entered  nunc  pro  tunc. 

Per  Curiam,  We  think  that  due  diligence  has  been 
used,  and  therefore  the  appeal  may  be  entered  nunc  pro 
tunct  upon  the  signature  to  the  indorsement  being  ob- 
tained ;  leaving  it  open  to  the  respondent  to  contend, 
on  the  argument,  that  the  appeal  should  not  have  been 
so  entered  (a). 

(a)  See  Wankfyn  ▼.  WooUet,  pott 
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« 

1846. 


Petheeidoe,  Appellant,  and  Ash,  Respondent.     November  la 
PiOWUNGf  Serjt,  applied  for  leave  to  enter  this  ap-  The  Court  re- 

"*-^  1  mr^       M»  1     •  «  •  1     1       foatd  to  allow 

peal  nunc  pro  tunc.    The  amdayits  upon  which  he  an  appesl  to  be 

moved  stated,  that  the  attorney  in  the  country  went  on  p^  nmc?  where 

the  4th  of  Naoember  from  Ashburtan,  where  he  lived,  to  Ij^^f!  i"|^ 

Dartmoidhf  where  the  appellant  resided,  for  the  purpose  **"!!!S[  ^Ik. 

of  obtaining  his  signature  to  the  notice  of  appeal,  and  ^^  ^  client's 

^  ngnature  to  the 

to  serve  the  respondent ;  that  he  arrived  at  Dartmouth  notice  to  pro- 

■ecute  the  ap* 

at  twelve  o'clock;    that  the  appellant  was  then  from  peal  tin  the 
home,  and  did  not  return  until  six  o'clock  in  the  even-  uichaehMM 
iog^  when  he  signed  the  notice  of  appeal  to  the  re-  I^Se*a)nic^ 
spondent,  and  the  notice  to  the  Master  of  the  Common  ^"«?**J  ^5  °^ 

^  ^  reach  Lomdon 

Pleas  of  his  intention  to  prosecute  the  appeal.     The  on  the  fourth 

^  ^^  day  of  term 

attorney  then  served  the  respondent,   and  made  the  before  the 

Master's  office 

usual  affidavit  of  service.  By  the  time  these  things  was  dosed. 
were  done,  the  mail  had  left  Dartmouth.  The  several 
documents  were  therefore  despatched  by  coach,  and 
were  not  delivered  to  the  London  agents  until  the  even- 
ing of  the  5th  of  Naoember ^  too  late  to  be  entered  on 
that,  the  last  of  the  four  days,  with  the  Master.  On  the 
morning  of  that  day,  the  London  agent  had  taken  the 
draft  case  and  the  paper  books  to  the  Rule  Office,  but 
the  Master  refused  to  enter  the  appeal  unless  the  requi- 
site notice  was  also  brought.  The  learned  serjeant 
admitted  that  the  notice  to  the  Master  had  not  been 
given  in  time,  but  submitted  that  the  Court  had  a  dis- 
cretionary power  to  grant  an  application  like  the  pre* 

NN  2 

) 


508 


MICHAELMAS  TERM, 


1846. 


PXTHKBIOOA 
▼. 

Ash. 


sent,  under  the  stat  6  Vict,  c  1 8.  &  62.,  and  be  referred 
to  Autey  v.  Tofpham  (a). 

Wilde,  C.  J.  I  can  see  no  ground  for  the  interference 
of  the  Court  in  this  case,  even  if  we  had  the  power. 
The  appellant's  attorney  in  the  country  did  not  think  of 
applying  for  his  client's  signature  until  the  very  last 
moment,  though  he  must  have  known  long  before  that 
it  was  necessary,  and  when  he  did  apply,  his  client  was 
absent,  as  it  was  not  at  all  unlikely  he  would  be. 

Application  refused. 

(a)  Antd,  p.  1. 


NmmnJber  10.   Elliott,  Appellant,  and  The  Overseers  of  St. 

Maby  Within,  Respondents. 


The  delivery  of 
paper  books  is 
a  matter  quite 
within  the  dis- 
cretion of  the 
Court,  and 
where  they  had 
not  been  de- 
livered to  the 
judges*  clerks 
four  clear  days 
before  tlie  first 
day  appointed 
for  bearing  the 
appeals,  tlM 
Court  permitted 
their  delivery 
nunc  pro  twnCf 
there  appearing 
to  be  sufficient 
time  to  enable 
the  judges  to 
peruse  them. 


DEARSON  applied  on  behalf  of  the  appellant,  for 
leave  to  deliver  the  requisite  paper  books  to  the 
Judges.  T^ursdai/^  November  ISth^  was  the  first  of  the 
days  appointed  for  hearing  the  appeals,  but  notice  of  the 
days  fixed  for  that  purpose  had  not  been  posted  up  in 
the  G>urt  before  Saturday,  the  7th  of  November.  The 
appellant's  attorney  was  consequently  unable  to  deliver 
the  paper  books  before  Monday,  November  9th,  and  the 
judges'  clerks  had  refused  to  receive  them,  the  tender 
not  having  been  made  on  a  day  which  left  four  dear 
days  before  the  day  appointed  for  the  argument  The 
appeal  stood  20th  on  the  list.  Pearson  referred  U> 
Croucher  v.  Bratmie  {p)  as  an  authority  for  the  application, 
which  was  not  opposed  by  the  respondent. 


(6)  Antd,  p.S0S. 
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Per  Curiam.    The  consent  of  the  respondent  does        1846. 
not  alter  the  case.    The  paper  books  are  for  the  con-       ^^^^^ 
venience  of  the  judiKs,  and  quite  within  their  discretion.    ^   ^^' 
and  as  it  appears  that  some  time  may  elapse  before  the    of  St.  Mabt 
appeal  can  be  heard,  the  Court  will  grant  the  appli- 
cation. 

Application  granted  (a). 

(a)  BusHBR,  Appellant,  and  Thompson,  Respondent. 

I«  this  caae,  Stock  made  a  nmilar  application  on  behalf  of  the  mypellant, 
and  stated  that  his  attorney  bad  been  under  the  impression  that  the  paper 
books  would  be  tendered  in  time,  if  they  were  delivered  four  clear  days 
before  the  actual  day  of  hearing  the  argument,  which  was  not  likely  to 
be  on  Thurtdojf,  November  12th,  as  the  appeal  stood  ninth  on  the  list 

The  Cbiirf  •     You  come  rather  late ;  but  as  we  shall  rise  at  one  o'clock 
on  Tkunda^f  the  application  may  be  granted. 

Application  granted. 


Pbino,  Appellant,  and  Estcoubt,  Respondent. 

Amitold,  on  a  subsequent  day,  moved  for  leave  to  deliver  paper  books. 
He  referred  to  the  circumstances  stated  ant^  p.  1.,  and  prayed  that, 
as  the  revising  barrister  had  now  signed  the  indorsement  of  the  case,  the 
sppellant  might  deliver  hu  paper  books  nunc  fro  tunc 

Application  granted. 


* 

Nicks,  Appellant,  and  Fibld,  Respondent. 

Mmllom,  (Naoember  16th}  made  a  similar  application  on  the  behalf  of 
the  respondent  in  tins  case.  He  had  the  consent  in  writing  of  the  ap- 
pellant to  the  application.  [WUdie  C.  J.  The  term  is  now  far  advanced.] 
The  only  result  of  the  refusal  of  the  Court  to  allow  the  respondent  to 
deliver  paper  books  would  be,  that  the  appellant  would  be  at  liberty  to 
deliver  them  for  him. 

WUde  C.  J.     That  being  so,  we  think  that,  under  the  circumstances, 
the  application  may  be  granted. 

Application  granted. 

N  N  S 
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1846. 


November  18. 


A  rent-charge 
which  had  been 
originally 
created  in  18S8, 
payable 
quarterly,  and 
which  faiad  been 
regularly  paid 
to  the  grantee 
up  to  the  89th 
September, 
1845,  was  by 
him  assigned 
on  the  19th 
January  1846, 
to  Ji,t  B,  and 
C  in  trust  for 
themselTes,  !>•, 
and  others. 
The  first  pay- 
ment of  the 
rent  after  the 
assignment, 
was  on  the  89th 
^prtf  follow- 
ing. 

ITeM;  that 
D.  was  not 
entitled  to  be 
registered  in 
respect  of  his 
having  been 
six  months  in 
actual  posses- 
sion of  the  rent- 
charge,  within 
the  meaning  of 
Stat.  2  Wm.  4. 
C  45.  J.  86. 


Hatden,  Appellant,  and  The  Overseers  of 
TiVBBTON,  Respondents. 

nnHIS  was  a  consolidated  appeal  from  the  decision  of 
John  ThfrreUj  Esquire,  the  revising  barrister  for 
the  eastern  division  of  the  county  of  Somerset^  who  stated 
the  following  case :  — 

Thomas  Serel  objected  to  the  name  of  Richard  Aim* 
worth  being  retained  in  the  list  of  voters  for  the  parish 
of  Tivertoru  R.  Ainsworth  had  claimed,  and  had  been 
placed  upon  the  list  of  claimants,  in  the  following 
form  z  — 


Ainsworth, 
Richard. 


Redcliffe 
Panda. 


UndiTided  Share 
of  a  Freehold 
Rent-charge. 


Charles  Wilkins, 
Tiverton  Clotb- 
millsy  TiTcrton. 


It  appeared  that  eight  years  ago,  the  above-named 
Charles  Wilkins^  in  consideration  of  2400/.,  had  effectually 
granted  to  William  Naish^  his  heirs  and  assigns,  a  rent- 
charge  of  1007.  a  year,  payable  quarterly,  for  ever, 
issuing  out  of  the  doth-mills  at  Tiverton,  then  the  pro- 
perty of  the  grantor,  and  then  and  now  in  his  posses- 
sion, and  of  su£5cient  value.  Such  rent-charge  was 
regularly  paid  to  William  Naish  from  the  time  it  was 
granted  to  him  till  the  29th  of  September,  1845.  On 
the  19th  January  last,  William  Naish,  in  consideration 
of  2520L,  duly  conveyed  the  whole  of  his  interest  in  this 
rent-charge  to  W.  TothiU,  J.  Fry,  and  &  P.  Jackson,  and 
their  heirs  and  assigns;  and,  upon  the  same  day,  ao 
indenture  was    executed   between   the    last-mentioned 
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three  persons  and  forty-seven  other  persons,  of  whom  1846. 
Bkhard  Ainsworth  was  one,  whereby  it  appeared  that  hT^^^JJ 
W.  ToiAm,  J.  Ry^  and  S.  P.  Jackson  held  the  rent-  _  ^- 
charge  in  trust  for  themselves,  Bichard  Ainsworth  and  of  Txtutov. 
the  forty-six  other  persons,  parties  to  the  last-mentioned 
indenture,  and  their  respective  heirs  and  assigns,  as 
tenants  in  common.  The  consideration  for  the  rent- 
charge  and  the  costs  of  conveyance,  were  paid  in  equal 
proportion  by  each  of  these  fifty  purchasers,  parties  to 
the  last-mentioned  indenture.  On  the  9th  of  April  last, 
one  of  the  trustees  applied  to  Mr.  WiUcins  for  the  rent 
due  on  the  25th  of  Mardi^  and  was  then  informed  that 
the  property  out  of  which  the  rent-charge  is  payable, 
had  become  the  property  of  the  National  Provincial 
Bank  of  England s  that  Mr.  Wilkins  was  then  only 
tenant  thereof,  and  awaited  the  authority  of  the  bank 
to  pay  the  rent-charge  to  the  trustees  instead  of  Mr. 
Naish.  On  the  29th  April  last,  Mr.  Wilkins  paid  to  the 
trustees  the  sum  of  482.  105.  lOJ.,  being  the  half-year's 
rent  due  in  the  March  preceding,  less  the  income  tax 
thereon.  The  said  sum  of  48Z.  I  Of.  lOdl,  the  trustees 
immediately  divided  equally  among  themselves,  Richard 
Ainsworth^  and  the  forty-six  other  persons  entitled 
thereto.  Mr.  Wilkins  still  continues  to  occupy  these 
mills  as  tenant,  and  he  occupies  other  cloth-mills  ad- 
joining, the  whole  of  which  mills  are  commonly  called 
^  Tiverton  Cloth*Mills ;  '*  but,  by  persons  in  the  factory, 
and  by  some  persons  in  the  village,  the  milb  are  dis- 
tinguished as  the  Upper  and  the  Lower  Mills ;  and  it 
is  upon  that  part  of  the  property  so  distinguished  as  the 
Lower  Mills  that  the  rent  in  question  is  charged.  At 
the  hearing  before  the  revising  barrister,  the  objector 
contended,  first,  that  the  deduction  of  the  iucome  tax, 

N  N  ^ 
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1846.       which  the  tenant  had  a  right  to  make,  and  had  madey 
jj^^jjjj      from  the  renti  reduced  the  freehold  of  each  person  be- 
XI,  Or  ^^^  ^^  requisite  value.     The  revising  barrister  decided, 

ofTiTXRTOH.  that  each  person,  notwithstanding  such  deduction,  had 
a  freehold  of  Ws.  a  year.  It  was  next  objected,  that 
the  name  of  the  actual  owner  of  the  proper^  should 
have  appeared,  and  not  the  name  of  Charles  WWdm^ 
who  had  sold  the  property  five  years  before.  The  r^ 
vising  barrister  decided,  that,  inasmuch  as  the  fourth 
column  in  the  list  was  for  the  sole  purpose  of  identifying 
the  property,  the  name  of  Charles  WUkinSf  who  was,  in 
the  neighbourhood,  the  reputed  owner,  was  sufficient; 
but  that,  if  not,  he  had  the  power,  under  the  statute,  to 
correct  the  mistake,  if  it  was  one,  and  insert  the  names 
of  Henry  Sharp  and  others,  the  persons  to  whom  the 
property  had  been  conveyed,  in  trust  for  the  National 
Provincial  Bank  of  EnglaruL  The  next  objection  was, 
that  the  situation  of  the  property  was  not  correcdy 
stated ;  that,  instead  of  <*  Cloth-Mills,"  it  should  have 
been  <<  Lower  Cloth-Mills."  The  revising  barrister 
decided,  that  the  description  of  the  property  was 
8u£5cient ;  but  that,  if  not,  he  had  the  power,  under 
the  act,  to  describe  it  more  clearly  and  accurately,  by 
inserting  the  word  '*  Lower."  It  was  lastly  objected, 
that  Richard  Ainmorih  was  not  in  the  actual  possession 
of  his  freehold,  or  in  the  receipt  of  the  rents  and  profits 
thereof  for  his  own  use,  for  six  calendar  months  next  pre- 
vious to  the  last  day  of  July  in  the  present  year.  The 
revising  barrbter  decided  that  he  was,  and  consequently 
retained  the  name  of  Richard  Ainvworth  upon  the  list 

Cockbum  for  the  appellant.     It  will  only  be  necessary 
to  trouble  the  Court  with  the  last  objection,  which  turns 
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on  the  twenty-ftixth  section  of  the  Reform  Act    That       1846. 
section  provides  "that  no  person  shall  be  entitled  to  vote      jj^^^^^ 
in  the  election  of  any  knight  or  knights  of  the  shire  to         ^- 
serve  in  any  future  parliament,  unless  he  shall  have  been    ^  Titietov. 
duly  registered  according  to  the  provisions  hereinafter 
contained ;  and  that  no  person  shall  be  so  registered  in 
any  year  in  respect  of  hb  estate  or  interest  in  any  lands 
or  tenements,  as  a  freeholder,  copyholder,  customary 
tenant,  or  tenant  in  ancient  demesne,  unless  he  shall 
have  been  in  the  actual  possession  thereof,  or  in  the  re- 
ceipt of  the  rents  and  profits  thereof  for  his  own  use,  for 
six  calendar  months  at  least  next  previous  to  the  last 
day  of  Jufy  in  such  year."     The  construction  of  thb 
clause  was  settled  by  the  decision  of  the  Court  in  Mur^ 
ray  v.  Thcmilej/(a\  which  governs   the  present  case. 
It  was  there  held,  that  the  grantee  of  a  rent^harge 
created  by  deed,  dated  January  1845,   whereby  the 
first  payment  was  to  become  due  on  the  1st  of  January 
1846,  was  not  entitled  to  be  registered,  as  having  been 
in  the  actual  possession  thereof  for  six  calendar  months 
next  previous  to  the  last  day  of  Jidy  1845.     The  only 
distinction  between  that  case  and  the  present  is,  that 
here  a  payment  was  made  on  the  29th  of  April  1846, 
while  in  Murray  v.  Thomiley  {a)  there  had  been  no  pay* 
ment  at  all ;  but  the  difierence  is  immaterial    In  neither 
case  was  there  adtual  possession,  (which  Tindal  C.  J. 
delivering  the  judgment  of  the  Court,  defines  to  be  "the 
actual  manual  receipt  of  the  rent  itself  or  some  part  of 
it,  or  of  something  in  lieu  of  it  (£),'')  for  six  months  pre- 
vious to  the  last  day  oijuly  ;  and  therefore  the  revising 
barrister  was  wrong  in  putting  AinnoortVs  name  upon 
the  register. 

(a)  AnU,  p.  496.  (6)  Ant^,  p.  508. 
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1846.  Kinglake  Serjt   for   the  respondents*       Murray  v. 

Hayuxw        TTiomiley  (a)  is  clearly  distinguishable  from  the  present 

The  Oveneers  ^*^*  '^^  '^  ^^^  ^^  original  rent-charge  created  for  the 
of  TiTuiov.  fipsj;  time,  but  one  created  eight  years  ago,  of  which  the 
grantee  regularly  received  the  rents  and  profits,  till  he 
assigned  it  for  a  valuable  consideration  to  the  present 
claimants.  Naish^  therefore,  had  been  in  the  actual 
'  manual  possession  of  the  rent-charge,  and  his  seisin  was 
transferred  to  the  appellant  and  his  co-vendees ;  or,  at 
all  events,  the  seisin  continued  in  Naish^  and  upon  the 
sale  in  January  he  became  a  trustee  for  the  claimant, 
whose  equitable  interest  in  the  rent-charge  was  sufficient 
to  give  him  a  right  to  be  registered.  The  judgment  of 
the  Court  in  Murray  v.  Thomiley  (a)  proceeded  upon 
the  ground  that  there  never  had  been  any  actual  seisin 
of  the  rent  at  all,  by  any  body,  and  consequently  that  no 
assize  could  have  been  maintained  for  it ;  but  here  an 
assize  would  have  been  maintainable.  Further,  upon 
the  29th  of  Aprils  when  the  first  quarter's  payment  was 
made,  there  was  an  actual  possession  of  the  rent  which 
had  become  due  on  the  25th  of  March,  and  the  sebin 
must  therefore  be  taken  to  have  relation  back  to  the 
19th  of  January,  the  date  of  the  assignment. 

Cockbum,  in  reply.  As  to  the  argument  on  the  ground 
of  equitable  possession,  it  is  clear  that  Naish  had  divested 
himself  of  the  estate  in  the  rent-charge  altogether,  by 
the  assignment.  Until  the  29th  of  April,  no  person 
was  actually  possessed  of  this  rent-charge.  With  re- 
gard to  the  other  point,  there  is  no  doubt  that  on  the 
29th  of  April,  there  was  a  sufficient  receipt  of  the  rents 

(a)  Ant^  p.  496. 
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and  profits,  but  till  payment  was  made  on  that  day  1846. 

there  was  no  possession,  but  only  a  right  to  receive  the  hati«ii 
rents  when  they  became  due. 


T. 

The  OTeraeen 

of  TiTXfttON. 


Wilde  C,  J.  It  is  very  important  that,  in  cases  sub- 
mitted to  us  by  the  revising  barristers,  the  grounds  of 
our  decision  should  be  distinct  and  intelligible ;  and  that 
no  nice  refinements  which  may  create  embarrassment 
should  be  introduced.  The  meaning  of  the  twenty-sixth 
section  of  the  Reform  Act,  with  reference  to  the  actual 
possession  of  a  rent<<;harge,  has  already  come  under  the 
consideration  of  this  Court  and  been  determined*  The 
only  question  here  is,  whether  the  distinction  which  has 
been  pointed  out  between  the  facts  of  this  case  and  those 
which  appear  in  the  case  cited  at  the  bar,  is  sufficient 
to  take  the  present  case  out  of  the  principle  established 
in  Murray  v.  Thomiley  (a) ;  and  I  am  of  opinion  that 
it  is  not  sufficient  In  Murray  v.  Thorniley  (a),  the 
Court  decided  that  actual  possession  of  a  rent-charge, 
within  the  meaning  of  stat.  2  W.  4.  c.  45.  5.  26.,  is  the 
actual  manual  receipt  of  the  rent  itself,  or  some  part  of 
it,  or  of  something  in  lieu  of  it.  Here  it  is  found  as  a 
fact  in  the  case  that  thei*e  was  no  actual  receipt  of  the 
rent-charge  by  the  claimants  until  the  29th  oi  Aprils 
but  it  is  said,  that  it  having  been  created  at  a  time 
long  antecedent  to  that  period,  and  NaiA  having  re- 
ceived the  rents,  he  was  a  trustee  from  the  execution  of 
the  assignment  until  the  day  of  payment,  and  therefore 
that  the  claimant  had  a  sufficient  equitable  possession 
for  six  months  previous  to  the  last  day  of  Jidy.  But  I 
cannot  see  any  thing  in  the  case  which  would  make 

(a)  Ante,  p.  496. 
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1846.        Naish  a  trustee  for  these  parties.     By  execatiDg  the 
u^^^jj       assignment  iVawA  parted  with  the  whole  of  hb  interest; 

The  o^'  ^^^  ^^  ^^  ^^  ^^^  ^^  ^^  payment  in  Aprils  there  was 

of  TivxRiov.  no  money  received  by  any  one  who  could  be  considered 
as  a  trustee  for  them.  For  these  reasons  I  think  that 
there  is  no  dbtinction  between  this  case  and  that  of 
Murray  v.  Thomiley  (a),  and  consequently  that  the 
claimants  were  not  entitled  to  be  regbtered. 

CoLTMAN  J.  The  Cburt  laid  down  an  intelligible 
rule  in  the  case  which  has  been  referred  to;  and  by 
adhering  to  it^  and  insbting  upon  payment  before  the 
actual  possession  of  the  rent-charge  can  be  said  to  begin, 
we  shall  at  least  avoid  all  chances  of  collusion  between 
the  parties.  I  think  that  the  decision  in  Mumy  v. 
J7K>miley{a)  governs  the  present  case,  and  therefore 
that  the  revising  barrbter  was  wrong. 

Maule  J.  Murray  v.  ThormUy  {a)  proceeded  upon 
the  ground  that  the  twenty-sixth  section  of  the  Reform 
Act  required  an  actual  seisin  of  the  rent-charge  before 
the  possession  therein  mentioned  could  be  said  to  have 
been  acquired ;  and  taking  that  to  be  so,  and  the  de- 
cision to  be  right,  the  question  here  is  whether  there 
had  been  a  sebin  of  this  particular  rent-charge  by  the 
claimants,  for  six  months  previous  to  the  last  day  of 
July.  Now,  the  authorities  referred  to  in  that  case  on 
the  question  of  sebin  shew  that  a  seisin  may  be  acquired 
by  a  payment  of  rent  either  before  or  after  the  rent  b 
due,  but  that  it  b  always  contemporaneous  with  a  pay- 
ment.    Here  the  first  payment  was  made  to  the  claim- 

(a)  Ani^,  p.  496. 
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ants  on  the  29th  of  April ;  on  that  day  they  were  for 
the  first  time  actually  seised  of  this  rent-charge ;  and, 
therefore,  on  the  81st  of  Jidy  following,  they  had  not 
been  in  possession  of  the  rent^harge  for  six  calendar 
months.  The  attempt  to  distinguish  this  case  from 
Murray  ▼•  Tharmley  (a)  has  entirely  failed,  and  there  is 
no  pretence  for  saying  that  Naish  was  a  trustee. 
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1846. 


Hatdek 

▼. 

The  Overseen 

of  TiTXaTON. 


Williams  J.  concurred. 


Decision  reversed. 


(a)  Antd,  p.  496. 


Edswobth,  Appellant,  and  Fabreb,  Respondent.    November  12. 


UPON  an  appeal  from  the  decision  otjohn  William  l"  *>>«  borough 
^^  ^  ^  of  Lancaster 

Harden,  Esq.,   the    revising    barrister    for    the  the  register  is 

composed  of 

borough  of  Lancaster,  the  following  case  was  stated  for  four  separate 

,  .   .  e   *      r^  lists  of  names, 

the  opmion  01  the  Court :  comprising  one 

Richard  Farrer  objected  to  the  name  of  John  Eds^  ^^  ^r^to^n- 
vmrih  being  retained  in  the  list  of  persons  entitled  to  ^hi^,*"^  bo- 
vote.     The  name  of  the  said  John  Edsmorth  was  in  the  ~Y«**  **  *^»^»" 

ded,  made  out 

list  published  by  the  town-clerk  of  the  said  borough,  by  the  respec- 

tlve  OTerseers, 

The  notice  of  objection,  which  had  been  duly  served  and  a  list  of 

freemen  made 

upon  the  said  John  Edsnoorth,  was  as  follows :  out  by  the 

town-clerk. 

«*  To  Mr.  John  Edsworth.  ^A  notice  of 

objection,  de- 

"  I  hereby  give  you  notice,  that  I  object  to  your  •cribing  the  ob- 

^  ^  ^  jector,  who 

name  being  retained  in  the  list  of  persons  entitled  to  was  on  the  list 

of  freemen,  as 
being  **  on  the 
list  of  0oten  for  the  borough  of  Lanctuier,**  was  held  insufficient,  under  stat  6  Fid,  c.  18. 
s.  17.,  schedule  (B.)  No.  11.     Held  also,  that  the  defect  in  the  notice  was  not  an  **  inac- 
curate description,*'  and  therefore  was  not  cured  by  the  101  st  section. 
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1846.        ▼ote  in  the  election  of  members  for  the  borough  of 
EoiwoETH      Lanaister.    Dated  this  21st  day  of  August^  1846. 
„  ^'  "  Richard  Farrer. 

TAEftlS. 

*'  Canal  Side^  near  Penny  Streety  cotton  manufiicturer, 
Lancaster^  on  the  list  of  voters  for  the  borough  of 
Lancaster/* 

The  notice  to  the  town-clerk  was  similarly  sub- 
scribed* It  was  objected,  on  behalf  of  the  said  John 
Edsworth^  that  the  said  notice  of  objection  was  insuffi- 
cient, and  that  he  was  not  jcalled  upon  to  prove  that  he 
was  entitled  to  have  his  name  retained  in  the  said  list 
of  voters*  The  register  of  voters  for  the  borough  of 
Lancaster  is  composed  of  four  separate  lists  of  names, 
namely,  one  list  of  102.  householders  for  each  of  the 
three  townships  forming  parts  of  the  said  borough, 
made  out  and  published  by  the  respective  overseers; 
and  one  list  of  freemen  of  the  borough  at  large,  without 
reference  to  townships,  made  out  and  published  by  the 
town-clerk.  These  four  lists  were  duly  submitted  to 
the  revising  barrister  for  revision  at  the  opening  of  the 
said  court  for  the  borough  of  Lancaster  ;  and  upon  one 
of  them,  namely,  upon  the  list  of  freemen  for  the 
borough  at  large,  and  also  upon  the  existing  register, 
he  found  the  name  of  Richard  Farrer^  the  objector, 
with  his  place  of  abode,  as  stated  in  the  said  notice  of 
objection.  It  was  contended,  in  support  of  the  objec- 
tion to  the  said  notice,  that  it  did  not  comply  with  the 
directions  given  in  Schedule  (B.)  No.  11,  of  the  Regis- 
tration Act  (6  Vict,  c  18),  and  did  not  state  with  suffi- 
cient particularity  upon  which  of  the  said  four  lists  the 
name  of  the  said  Richard  Farrer  appeared.  The  re- 
vising barrister  was  of  opinion,  that,  as  no  form,  was 
given  in  the  said  schedule  to  meet  the  case  of  objections 


T. 

Fa  ERSE. 
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by  freemeiii  excepting  in  the  city  of  London^  and  as  the  1846. 
name  of  the  said  Richard  Tarter  did  in  fact  appear  emwoeth 
upon  the  only  list  which  was  applicable  to  the  borough 
at  large,^  namely,  the  town-clerk*s  list  of  freemen,  the 
requirements  of  the  seventeenth  section  of  the  said 
Registration  Act  had  been  sufficiently  complied  with : 
he  therefore  overruled  the  said  preliminary  objections, 
and  required  it  to  be  proved  that  the  said  John  Edsfworth 
was  entitled  to  have  his  name  inserted  in  the  said  list  of 
voters.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  above  notice  of  objection  was  or  was  not 
sufficient  in  law  to  call  upon  the  said  Jokn  Edswortk  to 
prove  his  title  to  have  his  name  retained  in  the  said  list 
If  the  Court  shall  be  of  opinion  that  the  said  notice 
was  insufficient,  the  name  of  the  said  Jokn  Edmorth  is 
to  be  replaced  upon  the  register  of  voters. 

Byles  Seijt,  for  the  appellant.  The  seventeenth 
section  of  the  stat  6  Vict,  c*  18.  gives  persons  whose 
Dames  appear  in  the  list  of  voters  for  a  city  or  borough 
the  right  of  objecting  to  the  retention  of  any  other 
person's  name;  but,  as  a  condition  precedent  to  the 
exercise  of  that  right,  the  section  requires  that  the  ob<- 
jector  shall  give  a  notice  to  the  town-clerk  according  to 
the  form  No.  10.  in  Schedule  (B.),  or  to  the  like  effect, 
and  a  notice  to  the  party  objected  to  according  to  the 
form  No.  11.  in  the  same  schedule.  In  both  of  these 
forms  the  signature  runs  thus:  '*  (Signed)  A.B.  of 
\flace  of  abode]  on  the  list  of  voters  for  the  parish 

of •"     It  is  plain  from  the  language  of  the  section, 

taken  in  connection  with  these  forms,  that  when  the 
objector's  name  appears  on  any  other  than  a  parish  list, 
as  in  the  present  case,  the  list  should  be  specifically 
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1846.       described*     Unless  this  information  be  given  to  the 
""T"  party  objected  to,  he  has  no  means  of  ascertaining  whe- 

▼-  ther  the  party  objecting  be  entitled  to  objecti     In  many 

boroughs  there  are  three  classes  of  voters :  first,  the 
freemen,  whose  names  appear  in  one  list;  secondly, 
those  who  are  qualified  to  vote  in  respect  of  rights 
reserved  by  stat  2  fF.  4.  c.  45.  s.  SS.,  whose  names  are 
published  in  another  list;  and,  thirdly,  the  \0L  house- 
holders in  each  parish,  whose  names  also  appear  in  a 
list  by  themselves.  In  this  case,  the  objector  states 
that  his  name  appears  *^on  the  list  of  voters  for  the 
borough  of  Lancaster/*  That  description  would  apply 
to  each  of  the  four  separate  lists  of  names.  In  TudbaU 
V.  TTie  Tdfwn^lerk  ^  Bristol  {a)  a  notice  of  objection 
described  the  objector  as  being  <*  on  the  list  of  voters 
for  the  parish  of  Cli/ion/'  where  his  name  did  not  ap- 
pear, being  only  on  the  alphabetical  list  of  the  freemen 
of  the  city  of  Bristol,  in  which  he  was  stated  to  be  ^  of 
the  parish  of  Clifton.^  In  delivering  judgment,  Tin* 
dal  C.  J.  says  (&) :  "  We  cannot  hold  such  a  notice  of 
objection  sufficient,  as,  where  the  lists  are  numerous,  it 
would  throw  greater  difficulty  upon  the  claimant  in 
searching  for  the  objector  than  the  act  intended  to 
impose.*'  So,  in  Barton  v.  Ashley  (c),  the  Court  de- 
cided that  in  cities  or  boroughs  where  overseers  are 
required  to  make  out  two  lists  of  voters,  a  notice  of 
objection  to  the  overseers  must  specify  the  particular 
list  to  which  the  objection  refers,  even  when  the  name 
of  the  party  objected  to  appears  in  one  list  only.  He 
referred  also  to  Kncnoles  v.  Brooking  {d). 


(a)  Antd,  p.  7.  (b)  AnU,  p.  10. 

(c)  Ant^  p.  307.  (d)  AnU,  p.  461. 
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Kingtaie,  Seijt,  for  the  respondent.     By  the  fortieth        1 846. 
section  of  the  stat.  6  Vict.  c.  1 8.,  the  revising  barrister   "Ti 
cannot  call  upon  a  person  to  prove  his  qualification,  ^* 

unless  service  of  the  notice  of  objection  be  first  proved ; 
and  as  it  roust  be  inferred  from  the  statement  of  facts  in 
the  case,  that  the  barrister  inquired  into  the  s^fficiency 
of  the  voter's  qualification,  he  must  be  taken  to  have 
applied  the  provisions  of  the  101st  section  of  the  act, 
and  to  have  decided  that  the  list  upon  which  the  ob- 
jector described  himself  to  be  was  **  commonly  under- 
stood "  to  mean  the  list  of  freemen.  This,  therefore,  is 
a  question  of  fact,  upon  which  the  finding  of  the  re- 
vising barrister  is  conclusive.  iMaule  J.  That  is  not 
so ;  the  barrister  has  expressly  raised  the  point  for  the 
decision  of  the  Court.]  Then,  it  is  submitted  that  the 
notice  is  quite  suflScient  When  the  objector  describes 
himself  as  being  ^*  on  the  list  of  voters  for  the  borough 
of  Lancaster^  the  only  interpretation  which  the  facts  of 
the  case  will  warrant  is,  that  his  name  appears  upon  the 
list  of  freemen  for  the  borough  at  large,  and  not  upon 
either  of  the  three  lists  made  out  by  the  overseers  of 
the  respective  townships  forming  parts  of  the  borough. 
Barton  v.  Ashley  (a)  has  no  application  to  the  present 
case ;  and  Khorwles^  v.  Brooking  {b)  is,  as  far  as  it  goes, 
an  authority  in  the  respondent's  favour.  There  a  notice 
of  objection  was  signed  by  the  objector,  with  the  ad- 
dition of  the  true  place  of  his  abode,  as  it  was  at  the 
time  of  serving  the  notice,  such  place  of  abode  being 
different  from  that  which  appeared  against  his  name 
upon  the  list  of  voters ;  and  the  majority  of  the  Court 
held  that  the  form  of  the  notice  was  sufficient     Tudball 

(a)  Ant^,  p,  307.  {h)  Anti,  p.  461. 

VOL.  I.  0  0 
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1846.  V.  The  Taam^clert  of  Bristol  {a)  also,  if  regarded  in  a 
Edswoeth  proper  light,  supports  the  decision  of  the  revising  bar- 
rister* The  objector  in  that  case  was  a  freeman,  and 
improperly  described  himself  as  being  on  a  parish  list, 
which  might  have  had  the  effect  of  misleading  the  party 
objected  to;  but  no  such  consequence  could  have  fol- 
lowed in  the  present  case.  The  party  objected  to, 
when  he  saw  that  the  objector  did  not  describe  himself 
as  being  on  the  list  of  voters  for  any  one  of  the  three 
townships  into  which  the  borough  is  divided,  was  bound 
to  search  the  list  of  freemen  for  the  borough. 

Byles  Seijt,  in  reply,  referred  to  fVansetf  v.  Perkins 
{Quigle^s  Case)  (&). 

Wilde  C.  J.  In  these  cases  we  should  be  equally 
on  our  guard  against  introducing  requisitions  which 
were  not  contemplated  by  the  act,  and  permitting  plain 
directions  to  be  disobeyed,  and  thus  we  shall  render  the 
construction  of  the  statute  perfectly  intelligible  to  those 
persons  whom  its  provisions  were  intended  particularly 
to  affect.  Upon  referring  to  the  seventeenth  section  of 
the  statute,  and  the  form  No.  11.  there  mentioned,  we 
cannot  &il  to  see  what  sort  of  information  the  Legia- 
lature  intended  the  person  objected  to  should  receive 
by  the  service  of  the  notice  of  objection  upon  him. 
Taking  the  two  together,  it  appears  to  me  that  the 
objector  is  bound  to  specify  the  particular  list  upon 
which  his  name  appears,  and  the  eleventh  form  gives  an 
example  of  the  mode  in  which  that  information  is  to  be 
furnished.     The  form,  after  stating  the  substance  of  the 

(a)  Ant^  p;  7.  (6)  Ant^  p.  995. 
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objection,  concludes  thus:  *< (Signed)  A*B.  o{  [place        1846* 

cf  abode]  on  the  list  of  voters  for  the  parish  of ;"      edbwomh 

thereby  intending  to  require  that  the  particular  parish  ^* 

should  be  described,  on  the  list  of  voters  for  which  the 
objector's  name  is  to  be  found.  If  the  example  given 
in  the  form  does  not  apply,  it  is  the  duty  of  the  ob- 
jector to  see  what  equivalent  information  he  can  afford. 
Here,  the  notice  of  objection  states  the  name  and  place 
of  abode  of  the  objector,  and  then  adds,  '*  on  the  list  of 
voters  for  the  borough  of  Lancaster**  Now,  in  one 
sense,  aU  the  lists  constitute  the  list  for  the  borough, 
and  the  notice,  therefore,  b  by  no  means  so  precise  as 
the  statute  requires  it  to  be,  and  is  not  calculated  to 
afford  that  information  to  the  party  objected  to  which  it 
was  intended  should  be  supplied.  It  seems  to  me, 
therefore,  that  the  notice  of  objection  was  insufficient. 
If  that  be  so,  the  question  arises,  whether  it  was  com- 
petent for  the  revising  barrister  to  treat  the  omission  as 
an  inaccuracy,  and  to  hold  that  the  notice  of  objection 
was  valid,  because  the  *^  list  of  voters  ^  mentioned  in 
the  notice  was  such  as  was  "commonly  understood" 
to  mean  the  list  of  freemen  of  the  borough.  There  is 
nothing  in  the  statement  of  facts  to  shew  that  '*  on  the 
list  of  voters  for  the  borough  "  was  commonly  under- 
stood to  mean  '*  on  the  list  of  freemen  entitled  to  vote 
for  the  borough;''  and  since  the  barrister  is  not  em- 
powered to  dispense  with  the  requirements  of  the  act, 
I  think  he  was  not  at  liberty  to  amend  the  notice  in  this 
respect.  None  of  the  cases  which  have  been  cited  at 
all  break  in  upon  the  principle  on  which  I  ground  my 
opinion,  and  therefore  it  seems  to  me  that  the  decision 
of  the  revising  barrister  was  wrong. 

00  2 
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1846.  CoLTMAN  J.     I  had  at  first  some  difficulty  id  arriv- 

Edswokth  ^^S  ^^  ^^^  same  conclusion  as  the  rest  of  the  Court ;  but 
Farrse.  upon  the  whole,  as  it  is  perfectly  consistent  with  what 
is  stated  in  the  notice  of  objection  that  the  objector 
might  be  on  one  of  the  householders'  lists,  and  not 
on  the  list  of  freemen,  that  information  which  the  act 
requires  has  not,  I  think,  been  given  to  the  party 
objected  to»  and  therefore  the  notice  of  objection  is 
insufficient 

Mai'le  J.  I  am  of  the  same  opinion.  The  stat 
6  VicL  c.  18.  was  passed  to  remedy  those  defects  in  the 
Reform  Act  which  related  to  registration.  One  of 
those  defects  was  the  absence  of  sufficient  particularity 
in  the  notice  of  objection.  By  the  seventeenth  section 
of  the  Registration  of  Voters  Act,  the  right  to  object  is 
made  to  depend  upon  the  insertion  of  the  objector's 
name  in  the  list  of  voters,  quite  independently  of  the 
fact  whether  he  is  qualified  to  vote  or  not.  Now,  when 
a  person  has  a  power  conferred  upon  him  by  act  of 
parliament  to  interfere  with  the  rights  of  others,  such 
person  must  shew,  by  the  writing  under  which  he  ex- 
ercises the  power,  that  he  falls  within  the  description 
of  the  persons  contemplated  by  the  act.  The  statute  in 
the  present  instance  says,  that  the  notice  of  objection 
shall  be  according  to  the  form  No.  11.  Schedule  (B.). 
The  form  there  given  is  applicable  only  to  the  case 
where  the  objector  is  on  the  list  of  voters  for  a  parish ; 
but,  since  the  power  to  object  is*  general,  and  is  given 
to  .any  person  on  any  list  of  voters  for  the  borough,  it 
is  clear  that  what  the  statute  meant  by  the  example  it 
gave  was,  that  where  the  objector's  name  appeared  on 
the  list  of  voters  for  a  parish,  it  should  be  so  stated ; 
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and  that  where  his  name  appeared  on  any  other  list,  such       1 846. 
list  should  be  described  with   the  same   particularity.      Eo»wo»th 
This  was  intimated  by  Tindal  C.  J.  in  Tudball  v.  Tke  ^- 

Town-clerk  of  BristoL  His  Lordship  there  says  (a), 
'*  The  party  objecting  has  followed  the  form  given  in 
the  act  much  closer  than  he  need  have  done,  and  has 
followed  it  falsely.  He  has  described  himself  as  being 
upon  the  list  of  voters  for  the  parish  of  Clifton^  his 
name  being,  in  fact,  upon  another  list,  namely,  upon 
the  list  of  the  freemen  of  the  city  of  BristoL  We  cannot 
hold  such  a  notice  of  objection  sufficient ;  as,  where  the 
lists  of  voters  are  numerous,  it  would  throw  greater 
difficulty  upon  the  claimant  in  searching  for  the  ob- 
jector than  the  act  intended  to  impose.*'  But  it  has  • 
been  argued  that,  assuming  the  notice  not  to  be  in  the 
form  required  by  the  seventeenth  section,  the  defect  is 
cured  by  the  101st  section  of  the  statute.  I  conceive, 
however,  that  the  words  *^  commonly  understood,"  as 
used  in  that  section,  must  be  taken  to  apply  to  cases 
where  the  description  given  would,  in  its  popular  sense, 
convey  precisely  the  same  meaning  as  if  the  more 
accurate  and  legal  description  had  been  employed ;  as 
where  a  person  describes  a  parish  by  some  popular 
name,  or  where  a  part  of  a  name  is  omitted.  In  &ct, 
in  order  to  bring  a  case  within  the  meaning  of  the  101st 
section,  there  should  be  an  inaccurate  description  of  the 
same  .thing;  which  is  certainly  not  the  case  here.  I 
think  if  the  description  in  the  present  case  were  ex- 
panded, it  would  mean  ^^  on  one  of  the  four  lists  of 
voters  for  the  borough  of  Lancaster  ;**  and  that  cannot 
be  called  an  inaccurate  mode  of  saying  the  same  thing 

(a)  Autet  p.  10. 
0  0   3 
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as  *'on  the  list  of  freemen  entitled  to  vote  for  the 
borough  of  Loitcasier,**  but  refers  in  truth  to  something 
substantially  different.  On  the  whole,  therefore^  I  think 
the  notice  of  objection  bad,  and  that  the  decision  of  the 
revising  barrister  must  be  reversed. 


Williams  J.  concurred. 


Decision  reversed. 


November  16.     Beenlen,  Appellfliit,  and  HocKiN,  Respondent. 


A  notice  of  ob« 
jection  giTen 
to  the  over- 
seers, or*  to  the 
party  objected 
to,  pursutntto 
sUt  6  Vict, 
c  18. «.  17, 
must  state  the 
year  of  our 
Lord,  in  the 
dating  thereof, 
or  it  will  be 
insufficient. 

Service  of  a 
notice  of  objec- 
tion upon  one 
of  the  overseen 
is  good  service 
upon  all, 
although  the 
overseer  served 
be  not  one  of 
those  who  sign- 
ed the  list  of 
voters  for  the 
parish. 


nPHIS  was  an  appeal  from  the  decision  of  James 
Lancaster  Lucena  and  John  Lapland  Stocky  Esqs., 
tlie  revising  barristers  for  the  borough  of  Dartmauih^ 
who  stated  the  following  case : 

Percy  Hockin^  on  the  list  of  voters  for  the  parish  of 
St.  SaviouTf  within  the  said  boroughi  oliyected  to  the 
name  of  J(^  Beenlen  being  retained  upon  the  list  of 
voters  in  the  parish  of  St.  Saviour.  In  the  notice  of 
objection  given  to  the  overseers,  and  also  in  the  notice 
of  objection  given  to  the  party  objected  to,  the  date  was 
stated  thus :  **  Dated  this  22nd  day  of  August/'  These 
notices  were  signed  by  the  objector  on  the  22d  of 
Augusty  in  the  year  1846.  The  notice  of  objection  to 
the  overseers  of  St.  Saviour's  was  served  on  one  of  the 
churchwardens  on  the  25th  of  ^le^ftis/v  1846.  The  list 
of  voters  made  out  by  the  overseers  of  the  said  parish 
of  St.  Saviour  was  signed  by  three  of  the  overseers  and 
one  of  the  churchwardens  of  that  parkh,  but  was  not 
signed  by  the  churchwarden  of  that  parish  on  whom 
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the  notice  of  objection  was  served.     It  was  objected,        1846. 
first,  that  the  notices  of  objection  were  bad,  forasmuch       ~ 
as  they  omitted  to  state  the  year  in  the  datine  thereof;       ,,  ▼• 
and,  secondly,  that  the  service  of  the  notice  of  objection 
given  to  the  overseers  was  bad,  forasmuch  as  it  was 
served  upon  a  churchwarden  of  the  parish  who  had  not 
signed  the  list.     We  held  the  notices  of  objection  to  be 
good,  and  the  service  of  that  given  to  the  churchwarden 
to  be  a  good  service,  and  expunged  the  name  of  the 
said  John  Beenlen  from  the  list  of  voters  for  the  said 
parish  of  5/.  Saviour. 

Greenwood  for  the  appellant  The  first  question  for 
the  decision  of  the  Court  in  this  case  arises  upon  the 
meaning  of  the  forms  No.  10.  and  Na  11.  in  Schedule 
(B.)  annexed  to  stat.  Vict.  c.  18.,  coupled  with  the  seven- 
teenth section  of  that  statute.  It  is  submitted  that  the 
directions  of  the  act  are  not  complied  with,  unless  the 
year  be  inserted  in  the  dating  of  the  notice.  The  seven- 
teenth section  of  the  act  requires  that  the  notice  of  ob- 
objection  given  to  the  overseers  shall  be  made  out 
^  according  to  the  form  numbered  10.  in  Schedule  (B.), 
or  to  the  like  effect ; "  and  that  the  notice  of  objection  ' 
given  to  the  party  objected  to  shall  be  '*  according  to 
the  form  numbered  11.  in  the  said  Schedule  (B.)." 
Each  of  these  forms,  as  regards  the  way  in  which  the 
date  should  be  stated,  are  identically  the  same.  Both 
run  thus  :  **  Dated  this  -^ —  day  of  — ."  It  is  true 
that  these  forms  do  not  expressly  require  that  the  year 
should  be  stated,  but  the  obvious  intention  of  the  Legis- 
lature was  that  the  whole  of  the  date  should  appear  on 
the  face  of  the  instrument  itself.  In  the  forms  No.  6. 
and  No.  7.  in  the  same  schedule,  which  are  forms  of 

0  0  4 
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)  846.        notices  of  claim,  the  date  inclndes  the  year ;  **  Dated 

3,,^,^      this  day  of one  thousand  eight  hundred 

▼.  and •*'     And  the  same  information  ouirht  to  be 

supplied  in  notices  of  objection,  otherwise  if  it  were  only 
necessary  to  fill  up  the  blanks  in  forms  No.  10.  and 
Na  11.  with  any  sensible  words,  they  might  run  thus: 
**  Dated  this  tkird  day  of  the  week,'*  or,  <<  Dated  this 
Jlfth  day  of  the  numtJu^*  It  may  be  said,  on  the  other 
side,  that  neither  the  overseer  nor  the  party  objected  to 
could  have  been  misled  by  the  omission.  The  question, 
however,  is,  as  stated  by  Tindal  C.  J.  in  Wansey  v. 
Perkins  (Quiglei^s  Case)  (a),  whether  these  notices  of 
objection  have  been  given  in  compliance  with  the  act 
of  parliament  The  facility  with  which  a  party  may  be 
misled  is  a  matter  altogether  foreign  to  the  inquiry. 
The  revising  barristers  have  found  as  a  fact  that  the 
notices  were  signed  in  the  year  1846,  but  a  notice  of 
objection  should  speak  for  itself,  and  shew  that  it  was 
dated  at  a  time  when  the  objector  had  a  right  to  make 
the  objection.  His  right  only  accrues  after  the  Slsl 
day  of  Jiifyf  and  the  objection  can  only  apply  to  the  list 
for  the  current  year ;  and,  therefore,  unless  the  year  be 
added  to  the  day  of  the  month,  there  is  no  date  at  all. 
Public  powers  must  be  executed  strictly,  as  well  as 
private  powers ;  Rex  v.  Spret/fan  {b).  Secondly,  the 
notice  of  objection  to  the  overseers  was  not  served,  as 
it  ought  to  have  been,  upon  one  of  the  overseers  who» 
in  the  words  of  the  seventeeth  section  of  the  Registra- 
tion  Act,  ^*  made  out  the  list"  in  which  the  name  of 
the  person  objected  to  was  inserted.  The  thirteenth 
clause  of  the  statute  requires  the  overseers  of  eveiy 

(a)  Anti,  p.  245.  (6)  S  B.  ^  Jd,  818. 
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parish  to  make  out  a  list  of  persons  entitled  to  vote,  1846. 
and  then  it  goes  on  to  say,  "  and  the  said  overseers  beiwlik 
shall  sign  such  list ; ''  shewing  that  the  list  is  only  to 
be  signed  by  those  who  have  been  actually  engaged  in 
making  it  out.  This  explains  the  meaning  of  the  seven- 
teenth section,  and  indicates  that  the  intention  of  the 
Legblature  was  that  the  notice  should  be  served  only 
apon  one  of  the  overseers  who  signed  the  list.  If  this 
were  not  so,  a  party  objecting  might  serve  his  notice 
upon  some  ornamental  churchwarden,  who  resided  at  a 
distance,  and  pever  interfered  in  parochial  afikirs;  in 
which  case  the  notice*  might  never  come  to  the  know- 
ledge of  the  acting  portion  of  the  parish  o£Scers. 

Kinglakej  Serjt,  for  the  respondent  There  has  been 
a  sufficient  compliance  in  this  case  with  the  require- 
ments of  the  statute.  Even  if  a  literal  compliance  were 
necessary,  the  objector  will  be  found  to  have  done  all 
that  was  required  of  him.  The  insertion  of  the  year  hi 
forms  Mo.  6.  and  No.  7.,  and  its  omission  in  No.  10.  and 
No.  11.  aflPords  strong  ground  for  believing  that  the 
Legislature  considered  its  insertion  in  the  latter  forms 
superfluous.  There  is  no  list  of  voters  but  the  list  for 
the  current  year,  and  in  the  form  No.  S.  Schedule  (B.), 
published  by  the  overseers,  and  placed  on  the  dhurch 
door,  the  list  is  without  a  date.  It  is  only  the  par- 
ticular persons  whose  names  are  inserted  itr  that  list 
who  are  entitled  to  object,  and  the  material  part  of  the 
seventeenth  section  is  not  that  which  regards  the  dale  of 
the  objection,  but  the  service  of  it  The  section  says  that 
the  person  objecting  shall  serve  his  notice  ^*  on  or  be- 
fore the  25th  day  of  August.*^  iMaule  J.  The  Legis- 
lature did  not  deem  it  superfluous  to  add  ^*  in  that  i/ear.**2 


▼. 
Hocuv. 
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1846.  Whatever  is  done  under  the  proTisions  isl  the  act  must 
BuvLBv'  ^  ^^°®  '^^  ^^^^  year.  If  an  objector  appears  before  the 
revising  barrister,  he  must  prove  that  his  notice  of  ob- 
jection was  served  on  or  before  the  25th  of  August  in  the 
current  yean  '*  The  list  of  voters  "  means  ^*  the  Ibt  fiir 
1846/'  and  the  notice  of  objection  is  dated  **  this  22nd 
day  of  August^  that  is,  <<  the  22nd  day  of  August^  1846.* 
In  Humphries  v.  CuUingaoood  (a)  it  was  held  that  a  notice 
at  the  foot  of  a  bill  of  Middlesex^  under  the  stat.  5  6.  2. 
c.  29.,  specifying  the  day  aiid  month  when  the  de- 
fendant was  to  appear,  was  regular,  though  it  wholly 
omitted  to  state  the  year,  or  the  word  **  next."  So  in 
7%^  Weaver's  Company  v.  Forrest  (6)  the  Court  decided 
that  a  similar  notice,  under  the  same  statute,  was  suffi- 
cient, when  the  notice  required  the  defendant  to  appear 
at  the  return  of  the  process,  ^  being  the  14th  of  June^ 
without  saying  this  instant,  or  expressing  the  year  of 
our  Lord,  or  of  the  Ring."  In  Steel  y.  Campbell  (c),  the 
notice  required  the  defendant  to  appear  on  the  20th 
day  of  January  1808,  a  year  which  had  already  passed 
by,  but  it  was  considered  that  he  could  not  have  been 
misled  by  the  error,  and  therefore  that  the  mistake  was 
immaterial.  In  the  present  case  it  was  impossible  for 
the  parties  to  have  been  misled ;  TuibaU  v.  The  Tinvn- 
derk  of  Bristol  {d) ;  Barton  v.  Ashley  {e).  As  to  the 
second  objection,  the  churchwardens  are  ex  officio  over- 
seers by  the  stat.  4S  £&z.,  and  the  tenth  section  of  the 
Registration  Act  directs  the  town-clerk  to  issue  his 
precept  to  the  overseers  of  every  parish  generally. 


(a)  1  Out,  Bep.  SS4.  (6)  8  Stra.  1839. 

(c)  1  Tauni.  424.  {d)  Ant^,  p.  7. 

(e)  AiiUyp.S07. 


▼. 
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Then  the  lOlst  section  provides  that  **  the  words  1846. 
*  overseers '  or  *  overseers  of  the  poor  *  shall  extend  to  biewlek 
and  mean  all  persons  who  by  virtue  of  any  office  or 
appointment  shall  execute  the  duties  of  overseers  of  the 
poor,  by  whatever  name  or  title  such  persons  may  be 
called,  and  in  whatsoever  manner  they  may  be  ap- 
pointed ;  and  that  all  matters  by  this  act  directed  to  be 
done  by  the  overseers  of  a  parish  or  township  may  be 
lawfully  done  by  the  major  part  of  such  overseers ;  and 
that  whenever  any  notice  is  by  this  act  required  to  be 
given  or  sent  to  the  overseers  of  any  parish  or  township, 
it  shall  be  sufficient  if  such  notice  shall  be  delivered  to 
any  one  of  such  overseers,  or  shall  be  left  at  his  place 
of  abode,  or  at  his  office  or  other  place  for  transacting 
parochial  business.^'  .  Whatever^  therefore,  is  done  by 
the  majority  of  the  overseers,  is  done  by  the  whole 
body,  and  service  upon  one  of  them  is  sufficient,  for 
they  are  all  overseers  who  **  made  out  the  list,''  within 
the  meaning  of  the  17th  and  lOlst  sections. 

Greenwood,  in  reply.  As  to  the  last  point,  it  is  sub- 
mitted that,  taking  the  ISth  and  the  101st  sections 
together,  the  service  is  only  good  when  effected  upon 
one  of  the  overseers  who  signed  the  list.  That  is  the 
meaning  of  the  word  ^*  made,"  as  used  in  the  seventeenth 
section.  [Maufe  J.  It  may  be  that  part  may  sign, 
though  all  may  make  out  the  list.]  The  natural  course 
of  things  would  be  that  those  only  would  sign  the  list 
who  made  it  out  Humphries  v.  CuUingwood  {a\  and 
the  other  cases  cited  upon  the  first  point,  have  no  ap- 
plication, because  the  question  is  not  whether  a  party 

(a)  1  cm.  Rep.  S84. 
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1846.        can  be  misled,  but  whether  there  has  been  a  suCBcieot 


BxsifLBN      compliance  with  the  act  of  parliament    Upon  this  point, 
Hociair.       EdsoDorth  V.  Farter  (a)  is  in  favour  of  the  appellant 

Wilde  C.  J.  This  is  a  recent  act  of  parliament, 
and,  therefore,  many  of  its  clauses  have  not  received  a 
judicial  interpretation ;  and  considering  the  nature  of 
the  act  and  its  peculiar  objects,  it  may  be  difficult  to 
draw  analogies  from  the  construction  put  upon  other 
statutes  for  the  purpose  of  elucidating  it.  Wherever 
the  terms  of  any  particular  section  of  a  statute  are  ex- 
press, clear,  and  intelligible,  we  are  not  at  liberty  to 
create  any  doubt  by  a  reference  to  the  language  of 
other  sections  in  interpreting  it ;  but  where  the  mean- 
ing of  the  section  is  .doubtful,  we  may  be  obliged  to 
refer  to  analogies,  and  admit  the  argument  arising  from 
the  convenience  or  inconvenience  of  a  particular  con- 
struction. Now,  in  the  present  case,  although  I  may 
regret  that- the  party  objecting  may  have  been  misled,  I 
do  not  feel  at  liberty  to  entertain  considerations  of  in- 
convenience, because  I  have  no  difficulty  in  collecting 
from  the  language  of  the  statute,  that  it  was  intended 
that  the  notices  should  be  dated.  What  is  meant  by 
'^  dated  "  ?  It  means,  that  the  time  should  be  fixed  at 
which  a  particular  act  is  done.  Then  is  the  year  re- 
quired to  fix  the  date  ?  I  think  it  is,  and  though  there 
are  some  forms  given  in  which  the  necessity  of  stating 
the  year  as  part  of  the  date  is  more  explicitly  pointed 
out  than  in  forms  No.  10.  and  No.  11.  in  Schedule  (B.)t 
still  each  of  the  notices  contained  in  the  last-mentioned 
forms  purports  to  be  dated^  and  I  consider  the  year  to 

(a)  Aotd,  p.  517. 
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be  an  essential  part  of  that  date.  If  I  am  asked  of  1846. 
what  advantage  dating  is,  I  find  that  the  legislature  has  Bbimlut 
directed  that  the  notices  shall  be  dated,  and,  therefore, 
I  am  not  at  liberty  to  inquire  into  the  comparative  ad* 
vantage  of  the  date  being  inserted,  or  the  comparative 
inconvenience  of  its  being  omitted.  I,  therefore,  am  of 
opinion  that  these  notices  were  defective,  and  conse- 
quently that  the  decision  of  the  revising  barristers  was 
erroneous.  With  respect  to  the  second  objection,  al- 
though our  judgment  upon  the  first  will  decide  the 
appeal,  still  I  think  that  if  the  Court  entertains  a  strong 
opinion  upon  the  remuning  point,  it  is  but  right  that 
that  opinion  should  be  expressed.  The  question  turns 
upon  the  meaning  to  be  given  to  those  words  in  the 
seventeenth  section  of  the  stat.  6  Vict.  c.  18.,  which  say 
that  notice  of  objection  shall  be  given  to  the  overseers 
who  shall  have  made  out  the  list.  It  is  contended  that 
service  upon  a  churchwarden  of  the  parish  who  had  not 
signed  the  list  was  bad,  but  I  think  my  brother  King" 
lake  has  given  an  eflPectual  answer  to  that  objection. 
The  several  sections  of  the  act  which  have  been  referred 
to,  beginning  with  the  tenth,  are  general  in  their  terms, 
and  apply  to  all  those  who  fall  within  the  desription  of 
overseers  of  the  poor.  The  tenth  section  provides  that 
the  precept  shall  be  directed  to  the  overseers,  as  a  body, 
and  the  thirteenth  section,  following  out  the  general 
words  of  the  previous  clause,  requires  that  "  the  over* 
seers ''  shall  make  out  a  written  list,  and  shall  sign  such 
list.  Then  the  seventeenth  section  directs  that  the 
notice  of  objection  shall  be  given  **  to  the  overseers  who 
shall  have  made  out  the  list  in  which  the  name  of  the 
person  objected  to  shall  have  been  inserted."  Now,  if 
I  want  to  find  out  what  is  meant  by  the  words  "  who 
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1846.        shall  have  made  out  the  list,"  I  think  I  cannot  fail  to 


Bbiilxv      discover  that  meaning  by  a  reference  to  the  latter  part 
HocKiir.       ^^  ^®  101st  clause,  which  says,  that  ^*  all  matters  by 
this  act  directed  to  be  done  by  the  overseers  of  a  parish 
or  township  may  be  lawfully  done  by  the  major  part  of 
such  overseers ;  and  that  whenever  any  notice  is  by  this 
act  required  to  be  given  or  sent  to  the  overseers  of  any 
parish  or  township,  it  shall  be  sufficient  if  such  notice 
shall  be  delivered  to  any  one  of  such  overseers,  or  shall 
be  left  at  his  place  of  abode,  or  at  his  office  or  other 
place  for  transacting  parochial  business,  or  shall  be  sent 
by  the  post  free  of  postage,  or  the  postage  thereof  being 
first  paid,  addressed  to  the  overseers  of  the  particular 
parish  or  township,  naming  the  parish  or  township,  and 
the  county,  city,  or  borough  respectively,  to  which  the 
notice  to  be  so  sent  may  relate^  without  adding  any 
place  of  abode  of  such  overseers.''    It  seems,  then,  to 
me  that  ^*  the  overseers  who  made  out  the  list"  are  the 
overseers  of  the  particular  parish  or  township  to  which 
the  notice  so  sent  may  relate,  and  that  these  words  do 
not  mean  the  particular  overseers  by  whose  aid,  or  by 
whose  interposition,  the  list  may  have  been  framed    If 
the  statute  had  meant  the  particular  overseers  actively 
engaged  in  preparing  the  list,  I  should  have  expected 
to  find  an  exception  engrafted  upon  that  portion  of  the 
101st  section  which  treats  of  the  notice  given  to  the 
overseers.     I  am,  therefore,  of  opinion  that  a  notice 
given  to  any  one  of  those  overseers  who  are  charged 
with  the  duty  of  making  out  the  list  is  sufficient,  al* 
though  the  list  may  bear  the  signatures  of  a  majority 
of  the  overseers  only ;  and  that  there  is  no  distinction 
in  point  of  law  between  that  portion  of  the  overseers 
who  may  have  been  more  active  in  making  out  the  list 
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than  others,  and  the  overseers  as  a  body.    I  own,  there-  1846. 

fore,  that  I  am  strongly  impressed  with  the  opinion  that  bebwih 
the  second  objection  is  not  valid. 


CoLTMAN,  J.  I  also  am  of  opinion  that  the  first  ob- 
jection raised  before  the  revising  barristers  was  well 
founded.  The  only  argument  which  seems  to  me  to 
have  any  weight  on  the  other  side  of  the  question  is, 
that  in  some  of  the  forms  which  have  been  referred  to 
the  year  is  specified,  and  not  left  in  blank,  but  I  do  not 
think  that  sufficient  to  overbalance  the  evident  intention 
of  the  Legislature  that  the  whole  date  should  appear  on 
the  face  of  the  notices.  With  r^ard  to  the  second 
point,  it  b  clear  to  me  that  there  is  no  force  in  the 
objection.  The  act  of  parliament  does  not  require  that 
the  notice  shall  be  served  upon  the  overseers  who 
signed,  but  upon  those  who  made  out  the  list.  If  we 
look  to  the  101st  section,  we  find  that  there  is  a  suffi- 
cient compliance  with  the  act  if  the  notice  be  sent  by 
the  post,  directed  to  the  overseers  generally,  without 
reference  to  those  who  have  signed  the  list ;  and,  there- 
fore, we  should  give  no  efiect  to  that  part  of  the  clause 
if  we  held  that,  by  the  seventeenth  section,  it  was  in- 
tended to  require  that  the  notice  should  be  served  on 
one  of  the  overseers  by  whom  the  list  had  been  signed. 

Maule  J.  I  also  think  that  these  notices  of  objec- 
tion to  the  overseers  and  to  the  party  objected  to  are 
insufficiently  dated,  and  not  in  accordance  with  the 
forms  contained  in  the  schedule.  The  forms  No.  10. 
and  No.  11.  Schedule  (B.)  have  these  words:  <' Dated 

this  ■■        day  of /*     The  common  understanding 

of  that  language  would  be  ^^  this  day  of  some  particular 


V. 

Hocuw. 
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1846.        month,  a.d.  1846."    I  do  not  think  that  the  object  of 
B^j^j^j^      the  act  would  be  answered  unless  the  day,  month,  and 
Jl..       year^  according  to  the   Christian  calendar,  were  in- 
serted ;  for  instance,  any  computation  of  time  referring 
to  Jewish  or  Mahometan  chronology,  or  reckoning  from 
the  French  Revolution,  would  not  be  sufficient    The 
act  was  meant  for  plain  people,  and  any  date  inserted 
in  the  forms  which  it  requires  should  be  followed,  must 
be  such  as  they  can  understand.     Unless  the  year  be 
stated  of  which  the  month  forms  a  part,,  the  day  and 
month  are  in  no  way  particularised.     It  is  said,  how- 
ever, that  inasmuch  as  the  year  is  inserted  in  some  of 
the  forms,  and  omitted  in  the  forms  now  in  question, 
the  insertion  of  the  year  as  part  of  the  date  is  not  ne- 
cessary.    That  argument  depends  upon  the  assumption 
that  parliament  never  leaves   unsaid  what  it  intends 
should  be  known  ;  but  every  one  is  aware  how  common 
it  is,  even  in  acts  of  parliament,  where  precision  of  lan- 
guage is  of  great  importance,  and  elegance  of  style  of 
no  importance  whatever,  to  find  two  equivalent  expres- 
sions used  to  convey  the  same  meaning.     It  is  quite 
clear  to  me,  therefore,  that  in  the  forms  No.  10.  and 
No.  11.  the  year  is  required  to  be  inserted  as  part  of 
the  date.     In  Humphries  v.  CuUingaoood  (a)  the  defend- 
ant was  required  to  appear  on  the  return  day  of  the 
process ;  but  that  was  not  the  dale  of  the  notice  itself, 
and  it  referred,  moreover,  to  a  future  time.     When  I 
say  to  a  man  '*I  shall  expect  you  to  pay  me  some 
money  by  Decembert^  I  mean  ^'  by  December  next,"  not 
^*  some  one  December  at  your  own  choice  in  the  course 
of  centuries."     But  the  notices  of  objection  in  the  pre- 

(a)  1  ChU.  Rep.  384. 
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sent  case  refer  to  a  time  past,  and  consequently  Hum"  1846. 
pkries  V.  CuUingwoad  {a}  has  no  bearing  upon  the  point  bebmlem 
under  discussion.  But  then  it  is  said  that  no  other  „  ^* 
month  than  August  1846  can  be  meant  When,  how- 
ever, the  act  of  parKament  gives  an  objector  only  one 
month  in  which  to  object^  it  requires  him  to  mention 
that  month  in  his  notice ;  because,  although  a  person 
conversant  with  the  provisions  of  the  act  knows  that  it 
is  only  during  that  month  that  the  notice  can  be  given, 
other  persons  may  require  the  information.  It  is  said 
that  a  party  cannot  be  misled  by  the  omission  of  the 
year  in  the  date ;  but  I  think  that  inconvenience  might 
happen  if  the  year  were  left  out  Suppose  a  person, 
having  a  good  vote,  were  to  be  objected  to  year  after 
year.  He  corner  up  the  first  year,  and  defends  his 
vote  before  the  revising  barrister,  and  his  name  is  re- 
tained. The  next  year,  while  he  is  from  home,  a 
notice  of  objection  is  served  at  his  house ;  on  his  re- 
turn he  sees  a  paper  lying  on  his  table,  undated  as 
before,  and,  supposing  it  to  be  the  old  notice  of  objec- 
tion, he  neglects  to  attend  before  the  barrister,  and  his 
name  is  struck  off  the  list  of  voters.  With  respect  to 
the  other  objection,  it  seems  to  me  that  the  thirteenth 
section  requires  the  overseers,  that  is,  all  the  overseers, 
to  make  out  the  list  of  voters  for  their  own  parish,  and 
to  sign  such  list.  Then,  the  seventeenth  section  directs 
that  a  notice  of  objection  shall  be  given  to  the  overseers 
who  shall  have  made  out  the  list  Now,  who  are  these 
overseers  ?  When  the  act  says  that  the  notice  shall  be 
given  to  the^overseers  of  a  particular  parish,  I  think  it 
means  to  distinguish  them  from  the  overseers  of  any 

(Ss)  1  CkU.  Rep,  S84. 
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1846. 


BcBVLnr 

▼. 
Hocciv. 


Other  parish,  and  not  one  portion  of  the  overseers  (ram 
another.  Then  comes  the  101st  secdoo,  enactini^ 
^*  that  all  matters  by  this  act  directed  to  be  done  bj  the 
overseers  of  a  parish  or  township  may  be  lawfully  done 
by  the  major  part  of  such  overseers,"  and  that  wherever 
notice  is  required  to  be  given  to  the  overseers,  it  maj 
be  given  to  any  one  of  them.  Under  sect  18.,  there-* 
fore,  the  list  is  made,  in  the  eye  of  the  law,  by  all  the 
overseers,  and  notice  to  one  is  notice  to  all,  within  the 
meaning  of  the  seventeenth  section. 


Williams  J.  concurred. 


Decision  reversedL 


November  16. 


NoBTON,  Appellant,    The  Town-Clerk  of 
Salisbury,  Respondent. 


The  day  ap- 
pointed for 
hearing  regis- 
tration appeals 
is  the  JirMt  day 
appointed  for 
that  purpose 
by  the  court, 
within  the 


^T^HIS  appeal  having  been  called  on  in  its  turn,  the 
respondent  did  not  appear. 


Kinglake  Serjt.,  for  the  appellant,  produced  an  affi- 
davit to  shew  that  due  notice  of  the  intention  to  prosecute 
™^"J"^°[j*^  the  appeal  had  been  served  on  the  respondent  ten  days 
$.  64,  which       before  the  day  appointed  for  the  hearinir.     The  notice 

requires  ten  ^     rr  o 

days*  notice  at    was  scrvcd  on  the  2d  of  November^  and  the  first  day 

leatt  to  be  given 

to  the  respond,  fixed  for  hearing  registration  appeals  was  the  12th  of 

ent  of  the  ap- 
pellant's 
intention  to  prosecute  the  appeal. 

Where,  therefore*  the  decision  of  the  rerising  barrister  was  given  on  the  16th  Ocfofer,  and 
the  first  day  appointed  for  hearing  appeals  was  the  12th  JVotiemder,  and  notice  was  giveo  on 
the  2d  Novtnier  to  the  respondent  of  the  intention  to  prosecute  :  Held  (the  respondent  not 
appearing),  that  the  appeal  could  not  be  heard,  and  that  the  court  could  not  postpone  the 
hearing,  on  the  ground  that  there  had  not  been  reasonable  time  to  give  such  notioe. 


X.  VICTORIA. 


539 


NaoaiAer.  The  case  had  been  signed  by  the  barrister 
on  ibe  16th  of  October.  IWilde  C.  J.  How  can  we 
hear  thi$  appeal  ?  The  stat*  6  Vict.  ciS.  s.  64.  is  ex- 
press ^^  that  no  appeal  shall  be  heard  by  the  Court  in 
any  case  where  the  respondent  shall  not  appear,  unless 
the  appellant  shall  prove  that  due  notice  of  his  intention 
to  prosecute  such  appeal  was  given  or  sent  to  the  re- 
spondent ten  dmf$  at  least  before  the  day  appointed  for 
the  hearing  of  such  appeal/'  *^  Ten  days  at  least  ** 
means  ten  clear  days.]  The  sixty-second  section  pro- 
vides that,  within  the  first  four  days  of  Michaelmas 
term,  the  appellant  shall  transmit  to  the  master  the  case 
signed  by  the  barrister,  and  also  a  notice  of  his  inten- 
tion to  prosecute  the  appeal ;  and  the  practice  has  been, 
first  to  enter  the  appeal,  and  give  the  proper  notice  to 
the  master,  and  then  to  serve  the  respondent  with 
notice*  Three  days  were  appointed  for  hearing  appeals, 
viz.  the  I2th,  16th,  and  19th  of  Nooember^  and  as  the 
present  appeal  was  not  heard  on  the  1 2th  of  November^ 
the  present  day  is  the  day  appointed  for  the  hearing. 
[Wilde  C.  J.  Every  appeal  is  liable  to  be  called  on,  in 
the  order  in  which  it  is  entered  in  the  list,  on  the  first 
day.]  The  appellant  would  have  been  in  time,  if  the 
Court  had  not  fixed  upon  so  early  a  day  as  the  12th  erf* 
Naoember.  It  is  submitted,  therefore,  that  there  has 
not  been  reasonable  time  to  serve  the  notice,  and,  under 
these  circumstances,  the  Court  is  empowered,  by  the 
proviso  at  the  end  of  the  sixty-fourth  section,  to  post- 
pone the  hearing  of  the  appeal*  In  Newton  v.  The 
Overseers  qf  Mobberley  {a)  no  notice  at  all  had  been 
given,  the  respondents  having  consented  to  waive  it. 


1846. 


Norton 

▼. 

The  Town 

Clerk  of 
Salubuat. 


(a)  Ant^,  p.  335. 
P  P  2 
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and  Tindal  C.  J.  said  (a),  **  We  have  no  power  to  dis- 
pense with  an  affidavit  of  such  notice  having  been  gi?en, 
although  the  respondents  have  waived  it.     Still,  as  ^the 
proviso  enables  the  Court  to  postpone  the  hearing  of 
the  appeal,  'if  it  shall  appear  to  them  that  there  has 
not  been  reasonable  time  to  give  or  send  such  notice;* 
and  as  it  appears  that  the  appellant  has  been  lulled  into 
security  by  the  conduct  of  the  respondents,  I  think  the 
appeal  may,  under  the  circumstances,  stand  over  till  the 
next  term.      That  delay  will  give  the  appellant  ample 
time  to  serve  the  respondents  with  notice  of  his  inten- 
tion to  prosecute  the  appeal.** 


WiLD£  C.  J.  I  should  be  very  glad  if  I  could  find  a 
ground  upon  which  we  could  postpone  this  appeal,  so 
as  admit  of  ten  days'  notice  being  given  to  the  re- 
spondent ;  but  it  behoves  the  Court  to  conform  to  the 
enactments  of  the  legislature,  and  I  can  see  nothing  in 
the  case  which  would  authorize  us  to  grant  the  applica- 
tion. The  affidavit  proceeds  upon  the  footing  that  due 
notice  has  been  given,  and  therefore  it  states  nothing  to 
shew  that  there  has.  not  been  reasonable  time  to  serve 
such  notice.  It  is  singular  that,  in  the  sixty-second 
section  of  the  act,  no  time  is  mentioned  within  which  the 
appellant  is  required  to  give  the  respondent  notice ;  it 
only  directs  that  notice  of  the  intention  to  prosecute  the 
appeal  shall  be  given  to  the  Master  within  the  first  four 
days  of  Michaelmas  term.  This  section  seems  intended 
to  meet  the  case  of  an  appeal  in  which  the  respondent 
appears.  But^  when  the  respondent  does  not  appear, 
there  is  an  express  enactment  that  the  Court  shall  not 
have  power  to  hear  the  appeal,   unless  the  appelLint 


(a)  Antd,  p.  SS6. 
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proves  that  he  has  given  the  respondent  ten  clear  days' 
notice  of  his  intention  to  prosecute  it ;  except  in  cases 
when  it  shall  appear  to  the  Court  that  there  has  not 
been  reasonable  tinie  to  serve  such  notice.     In  the  case 
referred  to,  the  Court  acted  upon  the  assumption  that 
the  time  afforded  had  ceased  to  be  reasonable  in  con- 
sequence of  the  conduct  of  the  respondent;  and  the 
Court,  whether  correctly  or  not,  held  that  the  circum- 
stances there  disclosed  brought  the  case  within  the  pro- 
viso of  the  sixty-fourth  section,  and  gave  them  authority 
to  extend  the  time  for  giving  the  notice.     But  there  is 
no  statement  or  suggestion  here  which  would  justify  the 
Court  in  acting  upon  the  proviso,  and  saying  that  there 
has  not  been  a  reasonable  time  allowed.,    The  decision 
of  the  revising  barrister  was  pronounced  on  the  16th 
October^  and  there  was  nothing  to  prevent  the  appellant 
then  giving  the  respondent  notice  of  his  intention  to 
prosecute  the  appeal.     I  think,  therefore,  that  this  ap- 
peal cannot  be  heard. 


1846. 


NORTOW 
V 

The  Town 

Clerk  of 

Sauhburt. 


CoLTMAN  J.  ^  I  am  of  the  same  opinion.  The  words 
^'  ten  days  at  least "  have  already  received  a  judicial 
construction,  and  they  have  been  held  to  mean  days 
exclusive  both  of  the  day  of  giving  notice  and  of  the 
day  upon  which  the  act  is  to  be  done  which  is  conftem- 
piated  by  the  notice.  Under  the  words,  therefore,  of 
the  sixty-fourth  section,  I  think  the  notice  was  given 
too  late.  Nor  do  I  think  that  the  words  of  the  proviso 
help  the  appellant :  there  was  abundant  opportunity  for 
the  appellant  to  have  given  a  notice  in  sufficient  time. 


Maule  J.    I  also  think  that  ten  days'  notice  has  not 
been  given  to  the  respondent  in  this  case.     The  notice 
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Norton 
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The  Town 

CleriLof 
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was  given  on  the  2nd  'Saoembery  and  the  day  appointed 
for  hearing  the  appeals  was  Naoember  12th.  When  a 
notice  oF  ^*  ten  days  at  least  **  is  required,  it  has  been 
decided  that  ten  days  should  elapse  between  the  day  of 
giving  the  notice  and  the  day  for  which  the  notice  is 
given.  The  appellant  should  bestir  himseli^  and  give 
the  notice  as  early  as  possible. 


Williams  J.  concurred. 


Appeal  struck  out  (a). 


November  19. 


(a)  Adet,  Appellant^  and  Hill,  Respondent. 

Ufom  this  cato  bdng  called  on,  the  respondent  did  not  appear.  Nodoe  of 
the  appellant's  intention  to  prosecute  the  appeal  had  not  been  ser?ed  tiD 
the  Sd  November. 


Cockbttm  applied  for  an  adjournment  of  the  hearing  until  the  not 
term,  in  order  that  the  appellant  might  give  a  fresh  notice.  He  nbmitted 
that  the  decision  in  tfie  principal  case  had  come  upon  the  paitica  bj 
surprise. 

Wilds  C.  J.  Hie  court  have  considered  with  great  anxiety  what  is  the 
true  construction  of  this  act  of  parliament,  which  it  is  their  dutj  to  eany 
into  effect.    By  this  act  the  House  of  Conunons  have  parted  with  a  voy 
considerable  portion  of  their  eonsdtutiottal  power,  and  have  delegated  it 
to  this  Court;  but  at  tlie  same  time  they  have  thought  fit  to  guard  agaioit 
any  encroachment  upon  their  authority.     It  would  have  been  competent 
to  the  legislature  to  have  given  this  Court  a  discretion  in  various  pa^ 
ticuUhi ;  but  the  sixty-fourth  section,  which  is  now  under  coosideraiion, 
is  precise  and  distinct  in  its  terms.     The  decision  of  the  revising  barrister 
is  made  conclusive  as  to  the  right  of  voting,  subject  to  an  appeal,  the 
hearing  of  whidi  is  made  dependent  upon  certain  conditiona.    One  of  the 
conditions  imposed  upon  the  appellant  is,  that  he  shall  give  ten  days*  no- 
tice to  the  respondent;  and  to  make  this  the  more  emphatic,  the  section 
says  *<  ten  days  ai  leatt  before  the  day  appointed  for  the  hearing  of  such 
appeal"     When  the  legislature  gives,  as  I  said  before^  for  the  first  time, 
power  to  a  court  of  law  to  decide  conclusively  on  questions  involving  the 
elective  franchise,  that  is  a  state  of  things  whicH  above  all  others,  binds  the 
Court  to  act  strictly  within  the  limits  assigned  to  its  jurisdiction  by  the 
act  of  parliament     It  is  much  more  fitting,  if  the  provisions  of  the  slatiitt 
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ihoald  be  found  too  itringent,  that  it  ihould  be  left  to  the  legisUture  to 
relax  them,  than  that  those  proviuons  should  be  enlarged  by  a  decision  of 
the  CoHrt.  We  art  all  of  opinion  that  the  words  **  ten  days  at  least "  in 
the  act»  mean  ten  days  exclusively  of  the  first  and  the  last  day ;  and  that 
being  our  coDStmction  of  the  aet  of  parliament,  our  duty  is  limited  to 
seeing  whether  the  appellant  has  performed  the  condition  on  which  alone 
the  light  of  appeal  b  given.  We  are  of  opmioo  that,  on  the  pUunest 
view  of  the  matter,  he  has  net  so  done.  Whatever  miqr  be  the  oonse- 
qoenees  of  this  decision  upon  any  ftiture  election,  they  must  be  of  i»> 
fiokdy  Isas  importaBce  than  the  assumption  of  a  power  which  has  not 
been  bestowed  upon  the  Court.  Upon  the  ground,  therefore^  that  the 
language  of  the  act  of  parliament  is  distinct  and  precise^  the  Court  must 
hold  Chat  no  appellant  can  have  his  appeal  heard  in  the  absence  of  the  re- 
spondent, unless  he  has  given  ten  clear  days'  notice  of  his  intention  to 
prosecute  the  appeal  —  a  condition  with  which  the  appellant  in  this  case 
has  not  complied.  The  postponement  of  the  hearing  till  next  term  would, 
it  appears  to  us,  have  no  effect  We  could  not  say  next  term,  that  the 
day  appointed  for  hearmg  the  registration  appeals  was  not  Notember  1 2th. 
The  matter  would,  therefore,  remain  just  as  it  stands  at  present,  unless 
the  Court  were  to  say  that  there  had  not  been  reasonable  time  to  give  the 
notice^  which,  in  the  absence  of  even  any  suggestion  to  that  effect,  would 
be  inconsistent  with  judicial  gravity,  and  wear  the  appearance  of  a  sab> 
terfuge.  The  day  for  hearing  the  appeals  has  been  appointed,  the  proper 
notice  has  not  been  given,  and  the  consequence  is,  that  the  appeal  in  this 
esse  cannot  be  heard. 

Appeal  struck  out. 


1846. 


Noarov 

V. 

The  Town 

Clerk  of 

SausBuar. 


Prino,  Appellant,  and  Estcoubt,  Respondent 

AmroLO  moved  to  postpone  the  hearing  of  this  appeal  till  next  term. 
He  produced  an  affidavit,  stating  that  the  decision  of  the  revising  bar- 
rister was  given  on  the  16th  October  i  that  the  attorney  of  the  appellant 
had  been  taken  111  in  the  last  week  of  October^  and  had  died  on  tlie  7th 
November  i  and  that  during  bis  illness  he  had  confided  the  further  pro- 
secution of  the  appeal  to  a  parliamentary  registration  agent,  to  whom  he 
did  not  state  what  notice  was  requisite  to  be  given.  The  agent  in  ques- 
tion swore  to  his  ignorance  of  what  was  the  law  with  respect  to  giving 
this  notice. 


WiLDX  C  J.     The  statute  did  not  contemplate  a  party  deferring  the 
notice  so  late  as  the  last  week  of  Odober,  when  there  is  time  to  give  it 

before. 

Appeal  struck  out. 

PP  4 
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Gkotxe 

▼. 

BONTXXS. 

An  applidUion 
on  the  behalf 
of  the  respond- 
ent for  leaye  to 
deliver  paper 
books  does  not 
'  dispense  with 
proof  of  notice 
of  the  appel- 
lant's intention 
to  prosecute 
the  appeal; 
nor  does  the 
fact  of  counsel 
having  been 
instructed  to 
appear  for  the 
respondent 
amount  to  an 
appearance  by 
him. 


Gboveb,  Appellant^  and  Bontems,  Bespondent 

Whsv  this  appeal  was  called  on,  the  respondent  noC  appearing,  tbe  notice 
was  found  to  be  similarly  defectire  with  those  in  tbe  preceding  cMes,  not 
having  been  served  on  the  respondent  till  the  Sod  Nooember. 

WeUbjf,  for  the  appellant,  submitted  that  the  Court  might  hesr  thi 
appeaL  He  relied  upon  an  affidarit,  stating  that  an  application  had  been 
made  to  the  Court,  on  the  behalf  of  the  respondent,  for  leave  to  deUrer 
paper  books ;  which,  he  contended,  amounted  to  acooatractive  appearance 
by  him.  [Maude  J.  There  was  no  actual  appearance;  the  case  was  not 
called  on.]  The  affidavit  stated  also  that  on  tbe  18th  November  thi 
respondent's  attorney  informed  the  attorney  for  the  appellant  that  he  bad 
instructed  counsel  to  appear  for  the  respondent. 

WiLDB  C.  J.  Hie  application  to  deliver  paper  books  on  tbe  part  of 
the  respondent  is  not  enough  to  dispense  with  proof  of  notice  of  the  appel- 
lant's intention  to  prosecute  the  appeaL  It  is  quite  clear  that  the  appellaiit 
was  not  thrown  off  his  guard  by  what  took  plaee^  because  be  baa  given  a 
notice,  though  that  notice  is  insufficient.  We  cannot  enter,  then,  into  a 
discussion  of  what  may,  and  what  may  not,  amount  to  a  constructive  ap- 
pearance ;  since  the  respondent  does  not  now  appear,  and  the  appellant 
has  failed  to  give  the  proper  notice,  the  appeal  cannot  be  heard. 

Appeal  struck  out. 


Galb,  Appellant,  and  Chubb,  Respondent 

nnHIS  was  a  consolidated  appeal  from  ihe  decision  of 
George  Poulden^  Esq.,  the  revising  barrister  for  the 
borough  of  Malmesbury. 

Upon  the  revision  of  the  list  of  capital  burgesses, 
being  freemen  of  the  said  borough,  entided  to  vote  in 
the  election  of  a  member  for  the  said  borough,  Hemy 


November  19. 

Before  the 
passing  of  the 
Reform  Act, 
the  right  of 
voting  in  the 
borough  of 
Malme$buTy 
was  vested  in 
the  **  capital 
burgesses'* 
only.     The 
corporation  of 

M,  consists  of  four  classes  of  buigcsses ;  the  first  called  "  capital  burgesses,**  the  second, 
'<  assistant  buigeases,"  the  third,  *<  landholders,**  and  the  fourth,  **  free  burgesses  or  com- 
moners ;  **  burgesses  of  the  fourth  class  being  qualified  for  admission  thereto  (mier  ofis) 
in  respect  of  birth.  A  vacancy  in  the  third  clau  is  supplied  from  the  fourth  by  seniority, 
and  vacancies  in  the  second  and  first  classes  are  filled  up  from  the  third  and  second  classes 
by  election. 

P.,  prior  to  1st  March,  1831,  had  been  admitted  a  **free  burgess**  in  req>ect  of  birth, 
and  was  subsequently  elected  a  «  capital  burgess.**  Beld^  that  he  was  not  disqoaliflcd  by 
the  proriso  in  the  S8nd  section  of  the  Reform  Act,  as  «  elected  otherwise  than  in  rsqwct  of 
birth,**  birth  having  made  him  eligible  into  the  first  class  of  burgesses. 
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Gale  objected  to  the  Dames  of  Hercules  Player  and  seven        ]  345. 
other  persons  being  retained  on  the  said  list.     Service         "^^ 
of  the  several  notices  of  objection  having  been  admitted,  ^' 

the  facts  of  the  case  were  admitted  on  both  sides  to  be 
as  follows :  —  The  corporation  of  Malmesbwy  consists 
of  four  classes  of  burgesses  or  freemen.     The  first  class 
is  composed  of  an  alderman  and  twelve  other  burgesses 
or  freemen,  called  capital  burgesses ;  the  second  class 
consists  of  twenty-four  burgesses  or  freemen,  called  as- 
sistant burgesses ;  the  third  class  comprises  forty-eight 
burgesses  or  freemen,  called  landholders ;  and  the  fourth 
dass  consists  of  an  indefinite  tiumber  of  burgesses  or 
freemen,  called  free  burgesses  or  commoners.     All  per- 
sons becoming  members  of  the  corporation  are  first  ad- 
mitted thereto  as  free  burgesses  or  commoners,  and  so 
in  the  first  instance  become  members  of  the  fourth  class, 
which  is  the  lowest  grade  of  freemen ;  and  the  qualifica- 
tion for  a  **  free  burgess  or  commoner  **  appears  (so  far 
as  is  material  to  the  present  case)  to  be  as  follows :  *- 
Every  son  of  a  free  burgess  or  commoner  in  his  own 
right,  he  being  at  the  time  of  claiming  admission  of  the 
age  of  twenty-one  years,  and  married,  and  also  a  parish-     * 
ioner  of  one  of  the  parishes  within  the  borough,  and 
likewise  at  the  same  time  being  an  inhabitant  house- 
holder in  an  entire  tenement  (and  not  an  inmate)  within 
the  borough,  is  entitled  to  be  admitted  a  free  burgess  or 
commoner  of  the  borough. 

No  son  of  a  free  burgess  born  before  his  father  shall 
have  been  admitted  in  court  a  free  burgess,  is  entitled 
to  be  admitted  a  free  burgess.  Among  the  disqualifi- 
cations and  causes  for  rejection  or  removal  are — not  being 
at  the  Unie  of  admission,  or  at  any  time  after  admission 
ceasing  to  be,  an  inhabitant  householder  in  an  entire 
tenement,  within  one  of  the  parishes  within  the  borough. 


Gau 

▼• 
Cbuu 
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'  tfaey  are  filled  up  from  the  fourth  class,  called  free  bur- 
gesses or  commoners,  in  the  following  manner:*^ A 
vacancy  in  the  third  class  is  supplied  by  the  senbr  free 
burgess  or  commoner,  who  thereupon  becomes  of  right 
a  landholder,  without  any  election  or  appointment 
When  a  vacancy  happens  in  the  second  class,  it  is  filled 
up  by  a  member  of  the  third  class,  by  election,  the 
electors  being  the  capital  burgesses  and  assbtant  bur^ 
gesses,  forming  the  first  and  second  classes;  and,  in 
the  event  of  a  vacancy  in  the  first  class,  an  assistant 
burgess,  or  member  of  the  second  class,  is  elected  to 
supply  such  vacancy  by  the  remaining  capital  burgesses, 
or  members  of  the  first  class.  Before  the  passing  of  the 
Reform  Act,  2  IV.  4.  c.  45.,  the  right  of  electing  two 
members  of  parliament  for  the  borough  of  Mabnesbun/ 
had  long  been  exercised  by  the  thirteen  capital  bur- 
gesses or  freemen  only.  By  that  act,  the  borough  of 
Midmednay  was  put  into  Schedule  B.,  and  has  returned 
only  one  member ;  Mid  the  electors  have  consisted  of 
such  of  the  capital  burgesses  as  were  admitted  free 
burgesses  by  right  of  birth,  and  the  ten-pound  house- 
holders of  Malmesbury  and  of  the  adjoining  parishes. 
The  electors  for  the  borough  number  at  present  350,  of 
whom  eight  are  on  the  register  as  capital  burgesses ;  the 
remaining  five  of  the  thirteen  capital  burgesses  were 
originally  admitted  freemen  by  right  of  marriage^  but 
they  have  been  omitted  from  the  list  of  freemen  by  the 
town-clerk,  in  consequence  of  three  persons,  who  were 
capital  burgesses  by  right  of  marria^  having  been  some 
years  ago  objected  to,  and  expunged  by  the  revising  barw 
rister,  on  the  ground  that  freemen  by  right  of  marriage 
were,  by  the  thirty-second  section  of  the  Reform  Act, 
precluded  from  voting.     Herades  Player,  the  above- 
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named  person  objected  to^  was  duly  admiued  a  free        1846. 
burgess  or  commoner  on  the  2 1st  June  1808^  by  right         ^^ 
of  birth,  having  been  a  son  of  a  free  bargess,  duly  ad- 
mitted before  Hercuks  PUnfcr  was  bom ;  and  the  said 
Hercules  Player  possessed  all  the  other  requisite  quali- 
fications to  entille  him  to  become   a   member  of  the 
oorporatioD.      He   aft^wards   became    successively    a 
landholder,  an  assistant   burgess,  and  finally,  on   the 
2nd  June^  1 884,  was  elected  a  capital  burgess  of  the 
corporation.     He  has  ever  since  his  admission  in  1808, 
been  an  inhabitant  householder  in  an  entire  tenement 
(and  not  an  inmate)  within  the  old  borough  of  MalmeS" 
hary^  and  has  been  duly  registered  as  a  freeman  entitled 
to  vote  for  a  member  of  parliament  for  the  borough 
ever  bince  his  election  as  a  capital  burgess.     The  objec^ 
tion  made  to  Hercules  Player  being  on  the  list  of  free- 
men was,  that  he  was  excluded  by  the  thirty-second 
section  of  the  Reform  Act,  because  he  was  elected  a 
capital  burgess  subsequent  to  the  1st  of  March  1831 ; 
and  the  title  by  which  he  claimed  a  right  to  vote  ac- 
crued since  that  period  by  election  as  a  capital  burgess, 
and  not  as  a  freeman  by  birth ;  and  that,  in  fact,  all  the 
capital  burgesses,  previous  to  the  passing  of  the  Reform 
Act,  voted  not  by  right  of  birth,  or  of  servitude,  or  of 
marriage,  but  as  elected   capital   burgesses*     On   the 
other  hand,  it  was  contended,  that,  as  the  original  right 
of  Hercules  Player  to  admission  as  a  burgess  or  freeman 
was  in  respect  of  birth,  and  that  right  was  the  found- 
ation of  every  subsequent  advancement  in  the  borough, 
until  his  right  to  vote  as  a  capital  burgei>s  became  ma- 
tured under  the  law  as  it  stood  before  the  passing  of  the 
Reform  Act,  he  came  within  the  provision  of  the  thirty- 
second  section  of  that  act,  which  reserves  the  right  to 
vote  in  favour  of  a  person  thereafter  elected,  made,  or 
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1846.  admitted  a  burgess  or  freeman  in  respect  of  birth  ;  and 
Q^^^  that  the  case,  was  entirely  free  from  the  mischief  in- 
tended to  be  guarded  against  by  the  act,  of  inundating 
the  constituency,  the  number  of  voters  in  Malmesbiay 
being  limited  to  thirteen :  and  it  was  urged^  that  the 
effect  of  a  decision  to  the  contrary  would  be,  to  dis- 
franchise all  the  capital  burgesses,  and  leave  the  corpo- 
ration unrepresented.  Upon  these  facts,  the  revising 
barrister  decided  that  Hercuks  Player  was  a  person  en- 
titled to  vote  as  a  burgess  and  freeman,  elected  and 
admitted  in  respect  of  birth ;  and  retained  his  name 
upon  the  list  of  freemen.  The  question  for  the  opinion 
of  the  Court  was,  whether,  under  the  circumstances 
mentioned  in  the  above  statement  of  facts,  the  said 
Hercules  Player  was  a  person  entitled  to  vote  as  a  burgess 
and  freeman  admitted  in  respect  of  birth.  If  the  Court 
should  be  of  that  opinion,  then  the  list  was  to  stand 
without  amendment :  if  the  Court  should  be  of  a  contrary 
opitfton,  then  the  names  of  Herades  PUyer  and  the  seven 
other  persons  were  to  be  expunged  from  the  said  list. 

Cockbum  for  the  appellant.  The  question  is,  whether 
Player  was  admitted  a  capital  burgess  in  respect  of 
birth :  if  otherwise,  then,  by  virtue  of  the  first  proviso 
in  the  thirty-second  section  of  the  Reform  Act,  he  had 
no  right  to  be  registered,  because  he  was  elected  •sub- 
sequently to  the  1st  of  March  1831  (a).     Now,  a  party 


(a)  Sect.  S3,  enacta,  **  That  every  person  who  vould  have  been 
to  vote  in  the  election  of  a  member  or  memben  to  serve  in  any  foturc 
parliament,  &c.,  either  as  a  buigess  or  freeman,  or,  in  the  city  of  Lomdon^ 
as  a  freeman  and  liveryman,  if  this  act  had  not  passed,  shall  be  entitled 
to  vote  in  such  election,  provided  such  person  shall  be  duly  registered 
according  to  the  provisions  hereinafter  contained ;  but  that  no  such  pcnoii 
shall  be  so  registered  in  any  year  unless  he  shall,  on  the  last  day  ofjufy 
in  such  year,  be  qualified  in  such  manner  as  would  entitle  him  then  to 
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cannot  be  said  to  be  admitted  a  capital  burgess  by  right        1846. 
of  birthy  when  his  election  depends  upon  the  will  of  the         Z 
persons  who  choose  him.     [  Wilde  C.  J.    Then,  as  all        _  ^* 
the  capital  burgesses  are  subject  to  election,  none  of 
them  have  a  right  to  vote.]     That  is  so,  where  they 
have  been  admitted   since   the    1st  of  March    1831. 
IMaule  J.    If  there  is  a  tower  of  four  stories  in  height, 
with  only  one  staircase  and  one  entrance  at  the  bottom, 
and  a  person  can  only  get  in  at  the  bottom  by  virtue  of 
a  right  acquired  by  birth,  surely  this  qualification  is 
necessary  to  enable  him  to  mount  to  the  top  floor.] 

Arnold^  oontr^  was  not  called  upon. 

Wilde  C.  J.     It  is  quite  clear  that  it  was  the  inten- 
tion of  the  Reform  Act  to  continue  the  rights  of  parties 

fote  if  such  day  were  the  day  of  election,  and  this  act  bad  not  been 
paaied ;  nor  unleaa,  where  he  shall  be  a  burgess  or  freenum,  or  freeman 
and  liTeryman  of  any  city  or  borough,  he  shall  have  resided  for  six 
calendar  months  next  prerious  to  the  last  day  of  July  in  such  year  within 
such  city  m  borough,  or  within  seven  statute  miles  from  the  place  where  the 
poll  for  such  city  or  borough  shall  heretofore  have  been  taken;  nor  unlessy 
where  be  shall  be  a  burgess  or  freeman  of  any  place  sharing  in  the  elec- 
tion for  any  city  or  borough,  he  shall  have  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  Jubf  in  such  year  within  such  req>ectlTe 
place  so  sharing  as  aforesaid,  or  within  seven  statute  miles  of  the  place 
mentioned  in  conjunction  with  such  respective  place  so  sharing  as  afore- 
said, and  named  in  the  second  column  of  the  Schedule  marked  (£.  S.),  to 
this  act  annexed :  Provided  always,  that  no  perM>n  who  shall  have  been 
elected,  made,  or  admitted  a  burgess  or  freeman  since  the  1st  March 
1881,  otherwise  than  in  respect  of  birth  or  servitude,  or  who  shall 
hereafter  be  elected,  made,  or  admitted  a  buigess  or  freeman  otherwise 
than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as  such  in 
any  such  election  for  any  dty  or  borough  as  aforesaid,  or  to  be  so  regis- 
larcd  as  aforesaid :  Provided  also,  that  no  perran  shall  be  so  entitled  as  a 
burgess  or  freeman  in  respect  of  birth  unless  his  right  be  originally  de- 
rived from  or  through  some  person  who  was  a  burgess  or  freeman  pre- 
viously to  the  1st  March  in  the  year  1831,  or  flt>m  or  through  some 
person  who,  since  that  time^  shall  have  become,  or  shall  hereafter  become, 
a  burgcis  or  freeman  in  respect  of  servitude.'* 
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situated  like  Pka/er*  When  the  act  passed,  he  had  an 
inchoate  right  to  a  vote,  which  was  subsequently  perfected 
by  election.  Being  the  son  of  a  free  burgess,  he  had 
been  admitted  into  the  class  out  of  which  he  might 
eventually  be  admitted  a  capital  burgess,  and  therefore 
he  cannot  be  said  to  be  a  person  elected  a  buigess 
'^  otherwise  than  in  respect  of  birth,"  for  it  was  by 
reason  of  his  birth  that  he  became  eligible. 


The  other  Judges  concurred. 

Arnold  applied  for  costs,  on  the  ground  that  one  side 
only  had  been  heard  (a). 


[1847J 
Hilary  Tt 
January  2S, 


Per  Curiam,  That  is  not  a  peremptory  rule;  but  in 
this  case  it  does  not  appear  to  us  that  there  is  doubt 
enough  to  exempt  the  appellant  from  the  payment  of 
costs. 

Decision  aflSrmed»  with  costs  [b). 

(a)  See  AUm  ▼.  Houttf  antd,  p.  855. ;  WtJk^r  ▼.  Aysitf,  |k  334  ; 
Onuucber  ▼•  Browne,  p.  388. 

(6)  Boothby  applied  for  a  rule  to  reidnd  tiie  order  of  the  Covrt  with 
rapect  to  tke  payment  of  coeU  by  the  appeUant.  He  referred  to  a  retara 
laade  by  tho  late  Lord  Chief  Justice  Tmdal  to  the  House  of  CommoBi  it 

■ 

1845»  relating  to  the  ooits  of  the  appeals,  and  in  which  the  leaned  CUflf 
Justice  stated  that  the  Court  had  *<  acted  on  the  principle^  that  whare  the 
fufcgect-matter  of  the  appeal  presented  a  fisir  and  reasonable  ground  of 
doubt  as  to  the  legal  construction  of  the  statute,  and  the  propriety  of  the 
detenninacion  of  the  revising  barrister,  it  was  not  in  the  intention  of  the 
legislature  that  costs  should  be  awarded  against  the  unsucoessAil  pvty*" 
He  submitted  that  a  fair  and  reasonable  ground  of  doubt  must  be  looked 
at  with  reference  to  the  appellant's  state  of  mind,  and  relied  upon  an  a0i* 
davit,  from  which  it  appeared  that  i^t  the  time  of  the  revision  the  rsvisiDg 
barrister  himself  expressed  his  readiness  to  decide  the  case  either  way,  end 
leave  the  point  to  be  settled  by  the  Court  of  Common  Fleas. 

The  Court  said  that  this  was  substantially  an  application  to  vavy  a  judg- 
ment which  the  Court  had  delivered,  and  tharefore  was  one  to  which  they 
could  not  listen. 

Applicatioa  refosed. 
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BusHBB,  Appellant,  and  Thompson,  Respondent.   November.  19. 


AT  a  Court  held  at  Kendal,  before  John   William  ^  "^^  owner, 
with  others,  of 

Harden,  Esq.)  the  barrister  appointed  to  revise  the  tenemento 

within  the 

lists  of  voters  for  the  county  of  Westmoreland,  the  claim  township,  and 
of  Thomas  BuAer  to  have  his  name  inserted  in  the  list  the  ancient 
of  voters  for  the  said  county  was  objected  to.     The      "*"***'  ®^ 


claim  was  as  follows  : 


Christian  Name  and 
Saraama  of  each 
Voter      at     foU 
langtb. 

Place  of  Abode. 

Natoreof 
Qualiflcatlon. 

Street,  Lane,  &c 
where  the  QnalU 
fVlng  Property  is 
tttuatei 

Thomas  Basher 

Highgate,  Ken- 
dal. 

One-third  Share 
of       burgage 
House       and 
Garden. 

Head  of  Captain 
French  Lane. 

XendaL     The 
tenements  were 
held  bj  burgage 
tenure,  and  bj 
the  custom  of 
the  borough 
were  conveyed 
by  deed,  with- 
out  livery  of 
seisin,  or  in- 
rolment;  and 
when  they 
were  the  wife'a 
property,  with- 
out any  separate 

The  facts  of  the  case  were  as  follows :  the  wife.  ^°iiie 

Thomas  Busker  is  one  of  the  owners  of  certain  houses  uSnTtlj  uie 
situate  within  the  township  and  within  the  limits  of  the  f*«^\of  females 

^  to  inherit,  and 

ancient  boroueh  of  Kirkby  in  Kendal.     The  houses  are  ^  dower,  were 

®  ^  different  from 

of  what  is  called  burgage  tenure ;  and  Thomas  Busher^s  ^hose  prevail- 
interest  in  the  annual  value  of  the  said  premises  exceeds  law    No  sur- 
40f.,  but  is  less  than  10/.     Besides  the  tenements  held  mituncewas 
by  burgage  tenure,  of  which  there  are  many,  there  are  J^STlny  SnT 
other  tenements  within  the  township  which  are  of  the  5^  "/^ 

alienation. 
There  waa  a 
tradition,  but  no  record,  of  courts  baron  or  customary  courts  having  been  formerly  held 
wilhia  the  township ;  but  tbe  tenements  wera  held  subject  only  to  the  payment  of  6zed 
annual  rents  (some  of  which  were  payable  to  the  lords  of  the  manor,  and  others  to  private 
individuals),  and  no  other  service  had  been  performed  in  respect  of  them.  The  ownen 
of  the  tenements  had  voted  for  knights  of  the  shire  at  four  elections,  as  freeholders. 

Meld,  that  as  ^.'s  interest  in  the  tenements  exceeded  the  annual  value  of  forty  shillings, 
and  thfive  was  nothing  to  show  that  the  freehold  waa  in  any  body  else,  it  must  be  presumed 
that  his  estate  was  ot  freehold  tenure,  and  therefore,  that  he  was  entitled  to  vote  for  the 
county. 
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1846.  ordinary  tenure  of  iree  and  common  socage,  and  which 
Bow**  ^^  conveyed  by  the  mode  of  assurance  adapted  to  the 
Jl^w  P<^sii)g  of  freehold  estates,  and  descend  according  to 
the  rules  of  common  law.  The  burgage  tenure  within 
the  township  differs  irom  the  ordinary  freehold  tenure 
in  this,  that  burgage  tenements  have  always  been  con- 
▼eyed  by  deed  of  grant,  or  bargain  and  sale,  without 
livery  of  seisin,  and  without  a  lease  for  a  year,  or  any 
inrolment ;  no  surrender  or  admittance  is,  however,  re- 
quired, nor  is  any  fine  paid  upon  descent  or  alienation. 
There  is  no  record  of  Courts  baron  or  customary  Courts 
having  ever  been  held  within  the  township,  although  a 
tradition  exists  that  such  Courts  were  formerly  held, 
and  that  upon  every  change  of  tenant  of  a  burgage- 
tenement  a  '*  God's  penny  **  only  was  paid,  but  no  fine. 
The  mode  of  descent  of  such  burgage-tenements  follows 
the  common  law  mode  of  descent,  excepting  that  where 
by  the  common  law  several  females  would  inherit  as 
co-parceners,  by  the  custom  of  burgage  tenure  the 
eldest  inherits  to  the  exclusion  of  the  rest  The  custom 
with  regard  to  femes  covert  has  always  been  that  hus- 
band and  wife  have  conveyed  the  burgage-tenements  of 
the  wife  by  snch  deed  of  grant,  or  bargain  and  sale,  as 
before  mentioned,  and  without  any  separate  examination 
of  the  wife ;  and  that  upon  the  death  of  a  person  dying 
seised  of  a  burgage-teneraent  and  leaving  a  widow,  such 
widow,  instead  of  dower  by  the  common  law,  has  had 
the  whole  of  the  burgage  tenements  of  which  her  hus- 
band died  seised,  during  her  chaste  viduity ;  but  such 
widow  has  had  no  dower  or  free  bench  out  of  any  tene- 
ments conveyed  by  the  husband  during  coverture,  her 
tide  to  such  dower  or  free  bench  being  confined  to  the 
tenements  or  estate  of  which  the  husband  died  seised. 
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In  the  township  of  Kirkland^  which  adjoins  tlie  town-        1846. 
ship  of  Kendalj  but  is  without  the  litnits  of  the  ancient   "  ~~ 
borough  of  Kirkby-in^Kendal^  there  are  burgage  tene-  ^' 

ments,  the  customs  with  respect  to  which  both  as  to 
alienation,  descent,  and  in  all  other  respects,  are  tlie 
same  as  apply  to  burgage  tenements  in  Kendal,  except 
that  upon  alienation  tlie  deed  of  alienation  is  presented 
at  the  manor  Court;  but  no  admittance  takes  place. 
There  are  copyhold  tenements  within   the   manor  of 

KirkUind.     Burgage  tenements  have  always  been  de- 

• 

visable  in  the  same  way  as  ordinary  freehold  estates. 
They  are  held  subject  only  to  the  payment  of  certain 
fixed  annual  rents,  some  of  which  are  payable  to  the 
lords  of  the  manor,  and  others  to  private  individuals, 
who  have  an  undoubted  right  to  enforce  payment  of 
these  fixed  annual  rents  by  entry  and  distress :  no  other 
services  have  been  performed  or  payments  made  in 
respect  of  the  burgage  tenements.  The  owners  of 
these  tenements  voted  in  the  election  of  knights  of  the 
shire  for  the  county  of  Westmoreland  in  respect  of  these 
burgage  tenements,  at  the  elections  in  1818,  1820,  1826, 
and  1832;  but  whether  they  did  so  in  the  exercise  of 
an  admitted  right,  or  by  mutual  consent,  was  not  shewn. 
There  are  within  the  barony  of  Kendal  (within  which 
the  borough  of  Kirkby-in-Kendal  is  situated)  divers 
customary  tenements  which  are  conveyed  by  deed  of 
grant,  or  bargain  and  sale,  without  surrender,  but  with 
regard  to  which  upon  every  change  of  tenant  by  aliena- 
tion, descent,  or  devise,  as  well  as  upon  the  death  of 
the  lord,  admittance  at  the  manor  Court  is  necessary ; 
and  fines  (some  arbitrary,  but  for  the  most  part  certain) 
and  in  some  instances  heriots  are  payable.  The  owners 
of  the  customary  tenements  also  perform  suit  and  ser- 
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1846,  vice  at  the  customary  CourtSi  which  are  r^^ularly  held 
Bo8H»  within  the  several  manors.  In  other  respects  the  cus- 
toms as  to  descent  and  as  to  a  widow's  estate  in  her 
deceased  husband's  lands,  and  as  to 'the  power  of  dis- 
position by  will  are  the  same,  both  with  regard  to 
burgage  tenements  and  to  the  customary  tenements 
alluded  to. 

Upon  the  foregoing  facts  it  was  contended  on  behalf 
of  Thomas  Busher,  that  the  houses  were  of  freehold 
tenure,  and  that  an  interest  to  the  extent  of  40s.  by  the 
year  was  sufficient  to  support  bis  claim.  The  revising 
barrister  decided  that  the  houses  were  not  of  freehold 
tenure,  and  that  as  their  clear  yearly  value  to  Tham$ 
Busher  did  not  amount  to  10/.  they  were  insufficient  to 
support  his  claim,  which  was  thereupon  rejected. 

Cockbum  {Siock  with  him)  for  the  appellant  The 
question  is,  whether  this  estate  is  of  freehold  or  cus- 
tomary tenure.  The  law  on  this  subject  is  laid  down 
in  Heywood  on  County  Eleciians  (a).  There  is  a  wide 
distinction  between  estates  of  freehold,  where  the  party 
seised  may  dispose  of  his  estate  as  he  pleases,  and 
estates  of  a  base  tenure,  where  the  party  holds  at  the 
will  of  the  lord  according  to  the  custom  of  the  manori 
and  the  intervention  of  the  lord  is  necessary  to  efiec- 
tuate  the  alienation  of  the  estate.  [Mavie  J.  Tbe 
peculiarity  of  this  tenure  seems  to  be,  that  these  buMls 
pass  without  livery  of  seisin;  and  the  question  is, 
whether  there  can  be  a  valid  custom  to  pass  lands  with- 
out livery.]  Lord  Coke^  in  1  Inst.  ss.  165,  166,  167, 
refers  to  various    customs  which  obtain  in  buigage 

(a)  Sd  cd.  c.  S.  pp.  69.  ei  My. 
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tenures,  differing  in  many  essential  respects  from  the        1846 
common  law ;  as  the  custom  of  gavelkind  and  borough        ~ 
English ;  the  right  of  the  widow  to  dower  in  a  moiety,      ^^  ^ 
or  the  whole,  of  her  husband's  lands,  dum  sola  et  casta 
vixerit;  and  a  custom  to  devise  lands  in  fee  simple, 
when  lands  and  tenements  were  not  devisable  at  the 
common  law.      It  is  clear  from  the  facts  of  the  case,  as 
stated  by  the  revising  barrister,  that  here  the  tenure  is 
of  a  freehold  nature ;   for  it  is  found  that  no  record 
exists  of  courts  baron  or  customary  courts  having  ever 
been  held  within  the  township,  and  though  the  burgage 
tenements  are    held  subject  to  the  payment  of  fixed 
annual  rents,  there  is  nothing  to  shew  that  payment  of 
rent  is  necessary  in  order  to  entitle  the  owners  to  vote. 
LUtleton  {lib.  2.  c,  10.)  says,  that  tenure  in  burgage  is 
biit  tenure  in  socage ;  and  speaking  of  socage  {lib.  2. 
c.  5.)  he  thus  expresses  himself:  *'  Tenure  in  socage  is, 
where  the  tenant  holdeth  of  his  lord  the  tenancie  by 
certeine  service  for  all  manner  of  services,  so  that  the 
service  be  not  knight's  service.   As  where  a  man  holdeth 
of  his  lord  by  fealty  and  certaine  rent,  for  all  manner 
of  services."      When  he  says  ^*  socage,"  he  means  free 
and   common  socage;    and  it    must  be  assumed  that 
these  tenements  are  held  in  common  socage,  until  the 
contrary  be  shewn. 

Arnold  for  the  repondent.  The  question  for  the 
decision  of  the  Court  will  turn  upon  the  construction  of 
the  nineteenth  section  of  the  Reform  Act.  That  sec- 
tion enacts,  *^  That  every  male  person  &c.  who  shall 
be  seised  at  law  or  in  equity  of  any  lands  or  tenements 
of  copyhold  or  any  other  tenure  whatever  except  free- 
bold,  for  his  own   life,  or  for  the  life  of  another,  or 
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1846.        for  any    lives  whatsoever,   or  for    any    larger  estate, 

~  of  the    clear  yearly  value  of   not  less   than  10/.  Stc, 

^*  shall  be  entitled  to  vote  in  the  election  of  a  kniglit  or 
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knights  of  the  shire^  &c.  The  case  finds  that  Bushel's 
interest  in  these  burgage  tenements  is  of  less  than  10/. 
annual  value,  and  therefore,  if  his  estate  be  of  any 
other  tenure  than  freehold,  he  is  not  entitled  to  vote. 
The  revising  barrister  has  decided  that  the  houses  are 
not  of  freehold  tenure;  and  it  is  for  the  appellant  to 
satisfy  the  Court  that  the  decision  of  the  revising  bar- 
rister was  wrong.  He  must  succeed  upon  the  strength 
of  his  own  title,  like  the  plaintiff  in  ejectment.  The 
definition  of  burgage  tenure  is  given  by  Littleton 
$§  162,  163.:  **  Tenure  in  burgage  is,  where  an  ancient 
burrough  is,  of  which  the  king  is  lord,  add  they,  that 
have  tenements  within  the  burrough,  hold  of  the  king 
their  tenements;  that  every  tenant  for  his  tenement 
ought  to  pay  a  certain  rent  by  yeare  &c.  And  such 
tenure  is  but  tenure  in  socage.  And  the  same  manner 
is,  where  another  lord,  spiritual!  or  temporal!,  is  lord 
of  such  a  burrough,  and  the  tenants  of  the  tenements 
in  such  a  burrough  hold  of  their  lord,  to  pay,  each  of 
them  yearly,  an  annual  rent."  So  Blackstone^  in  his 
Commentaries  (vol.  ii.  p.  82.),  describes  it  as  ^^a  kind 
of  town  socage ;  as  common  socage,  by  which  other 
lands  are  holden,  is  usually  of  a  rural  nature.  Tenure 
in  burgage,  therefore,  or  burgage  tenure,  is  where 
houses,  or  lands  which  were  formerly  the  site  of  houses, 
in  an  ancient  borough,  are  held  of  some  lord  in  com- 
mon socage,  by  a  certain  established  rent."  In  those 
cases  the  fee  is  in  the  tenant,  subject  only  to  the  pay- 
ment of  rent ;  but  here  it  is  submitted  that  the  tenants 
have  not  an  estate  of  freehold.     There  are  four  pecu- 
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liarities  in  the  tenure  described  in  the  case;  first,  the  184>(). 
tenements  may  be  conveyed  by  deed,  without  livery  of  Busmta 
seisin ;  second,  sisters  do  not  take  as  coparcenerst  but 
the  eldest  sister  inherits,  to  the  exclusion  of  the  rest; 
third,  husband  and  wife  may  convey  the  wife's  tene- 
ments by  deed,  without  any  separate  examination  of 
the  wife;  fourth,  a  widow,  during  her  chaste  viduity, 
takes  as  dower  all  the  tenements  of  which  her  husband 
died  seised,  but  has  no  dower  out  of  any  tenements  con- 
veyed by- her  husband  during  coverture.  It  may  be 
conceded  that  the  second  and  fourth  of  these  incidents 
of  the  tenure  in  question  are  not  inconsistent  with  a  free- 
hold estate ;  but,  on  the  other  hand,  they  are  not  incon- 
sistent with  an  estate  of  copyhold   tenure;   2   Walk. 

m 

Cap.  {a)  pp.  52.  7S. ;  App.  III.  p.  477-  Moreover, 
the  first  and  third  of  these  customs  are  quite  incom- 
patible with  a  freehold  tenure.  There  is  no  mode  by 
which  freehold  estates  can  be  alienated  inter  vivos  at 
common  law,  except  by  feofiment  and  livery  of  seisin ; 
1  Steph.  New  Comm.  218. ;  2  Black.  Comm*  311.  A  deed  of 
grant,  without  livery  of  seisin,  would  be  inoperative  to 
pass  the  freehold  at  common  law,  and  therefore  one 
custom  prevails  quite  inconsistent  with  an  estate  of  a 
freehold  nature.  The  other  form  of  alienation  is  by 
bargain  and  sale.  Now,  before  the  Statute  of  Uses, 
a  bargain  and  sale  at  common  law  would  not  have 
passed  the  freehold.  iMaule  J.  The  question  is,  whe- 
ther there  may  not  be  a  good  custom  to  pass  a  freehold 
estate  in  any  other  way  than  by  livery  of  seisin.]  The 
revising  barrister  does  not  say  that  there  is  any  such 
custom,  and  he  has  decided  that  the  tenements  are  not 

• 
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I846.  held  by  a  freehold  tenure.  The  same  observation  ap- 
gj^^j^j^  plies  to  the  third  peculiar  incident  of  this  species  of 
burgage  tenure.  A  custom,  by  which  the  wife's  property 
may  pass  by  deed  of  bargain  and  sale,  without  any 
separate  examination  of  the  wife,  is  inconsistent  with 
freehold  tenure;  Perkins,  §  154>«  In  Boe  d.  CUmetts. 
Briggs  {a)y  which  was  an  action  of  ejectment  for  a  mes- 
suage with  the  appurtenants  in  Kirkland^  in  the  parish 
of  Kendal,  the  marginal  note  of  the  report  runs  thus : 
*^  Devise  of  testator's  burgage  house  (being  burgage 
held  of  a  manor  where  there  is  no  custom  of  entailing) 
to  his  wife  for  life,  or  until  marriage,  and  after  her  de- 
cease or  marriage  to  £.  C,  his  younger  son,  for  and 
during  the  term  of  his  natural  life;  and  after  the  decease 
or  mariyage  of  his  wife,  and  also  after  the  decease  of 
his  son  iZ.  C,  unto  the  heirs  of  the  body  of  R,  C.  lawfully 
begotten  or  to  be  begotten,  equally  amongst  them  as  shall 
then  be  living,  share  and  share  alike  (there  being  not 
any  child  of  iZ.  C  then  born),  and  in  case  R.  C  die 
without  issue,  lawfully  begotten  or  to  be  begotten,  after 
hisi  decease  remainder  over :  Held,  that  i2.  C.  took  either 
an  estate  of  inheritance  in  the  nature  of  an  estate*tail, 
or  an  estate  for  life,  with  a  contingent  remainder  to  his 
children,  depending  on  the  event  of  there  being  a  child 
born  and  living  at  the  death  of  IL  C;  and  that,  in 
either  case,  the  child  of  72.  C.  was  barred,  by  the  free- 
hold of  the  lord  becoming  united,  by  a  deed  of  enfran- 
chisement, in  the  owner  of  the  customary  estate^  who 
derived  title  by  conveyance  from  B.  C.  after  his  estate 
came  into  possession."  The  special  case  on  which  the 
opinion  of  the  Court  was  sought,  stated  that  the  cus- 

•  » 
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tomary  mode  of  conveyance  of  such  burgage-tenements  I84<6. 
was  by  grant,  without  any  lease  for  a  year,  livery  of 
seisin,  or  inrolment,  which  is  just  the  present  case. 
Lord  EUenborough  G  J.  in  delivering  the  judgment  of 
the  Court,  says  (a),  **  And  this  brings  me  to  the  second 
question,  whether,  considering  this  as  a  contingent  re* 
mainder  to  the  children  of  Richard  Clemett  who  should 
he  living  at  the  time  of  his  death,  there  was  a  sufficient 
freehold  in  the  lord  to  support  it;  this  being  a  cus- 
tomary estate,  where  the  freehold  is  in  the  lord."  He 
then  goes  on  to  say  (&),  "  By  the  enfranchisement,  the 
estate  became  severed  from  the  manor;  and  though  the 
person,  to  whom  the  enfranchisement  is  made,  have 
only  a  particular  estate  in  the  premises,  and  he  take  a 
conveyance  of  the  freehold  in  fee,  it  shall  bean  absolute 
enfranchisement ;  the  copyhold  tenure  shall  be  extinct 
for  ever,  and  the  enfranchisement  shall  enure  for  the 
benefit  of  those  in  remainder ;  that  is,  their  estate  shall 
cease  to  be  held  of  the  manor,  and  shall  become  of  free- 
hold tenure.  After  th^  enfranchisement,  the  premises 
being  severed  from  the  manor,  and  the  tenure  changed, 
all  customs,  and  all  rights,  and  privileges,  which  before 
attached  to  their  customary  tenure,  cease  with  respect  to 
them.''  It  is  submitted,  therefore,  that  burgage-tenements 
with  peculiar  customs  like  those  stated  in  the  present 
case,  cannot  become  freehold  without  enfranchisement. 
[Maulei.  It  may  be  that  within  the  borough,  there  has 
been  a  custom  for  alienation  to  take  place  invito  domino^ 
while  in  the  rest  of  the  manor  not  within  the  borough 
his  concurrence  was  necessary.]     In  Doe  d*  Beay  v. 

(a)  16  Eaalt  413.  (6)  16  EaU,  415. 
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1846.       Htmtington  (a\  which  also  was  an  action  of  ejectment 
for  a  customary  estate.  Lord  EUehborough  C.J.  said, 
**  These  customary  estates,  known  by  the  denomination 
of  tenant*rigbt,  are  peculiar  to  the  northern  parts  of 
England  ^  *  *  and,  although  they  seem  to  want  some 
of  the  characteristic  qualities  and  circumstances  which 
are  considered  as  dibtinguishing  this  species  of  tenure 
[copyhold],  viz.  the  being  holden  at  the  will  of  the 
lord,  and  also  the  usual  evidence  of  title  by  copy  of 
Court  roll,  and  are  alienable  also,  contrary  to  the  usual 
mode   by  which   copyholds   are   aliened,  viz.   by  deed 
and  admittance  thereon  (if  indeed   they  could  be  im- 
memorially  aliened  at  all,  by  the  particular  species  of 
deed    stated   in   the   case,    viz.    a   bargain    and   sale, 
which  at   common    law    could  «only   have    transferred 
the  use);  I  say,  notwithstanding  all  these  anomalous 
circumstances,  it  seems   to  be  now   so   far   settled  in 
Courts  of  law,  that  these  customary  tenant-right  estates 
are  not   freehold,   but    that  they  in  effect  fall    within 
the  same  consideration  as  copyholds,  that  the  quality  of 
their  tenure  in  this  respect,  cannot  any  longer  be  drawn 
into  question.     In  the  case  of  Stephensmi  v.  HiU{b), 
Lord  Mansfield  and  Mr.  Justice  Dennison  considered  it 
to  be  a  settled  point,  that  in   the  case  of  customary 
estates  the  freehold  was  in  the  lord.     And  in  the  very 
late  case  of  Bwrell  v.  Dodd  (c),  the  Court  of  Common 
Pleas    expressly    held    these    customary    tenant-right 
estates  not   to  be  freeholds."     \^Matde  J.     In  Doe  v« 
Huntingtofi  (d)  there  was  an  admittance ;  and  in  Bjoe  v. 
Briggs  (f ),  the  tenement  is  stated  to  have  been  held  ac- 

(a)  4  £aMt,  271.  288.  (6)  S  Burr,  1273. 

(c)  3  Bos.  i'  PiOL  378.  (rf)  4  EoMt,  271. 

(e)  16  Eatt,  406. 
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cording  to  the   custom   of  the   manor.      fVilde  C.  J.        1846. 
The  difficulty  here  is,  that  there  is  an  entire  absence  of       I 

BUSHKR 

all  evidence  of  a  base  fee,  and  of  a  person,  other  than      ^    ^• 
the  tenant,  to  whom  the  freehold  can  be  referred.] 

Cocl'bum  in  reply.  The  fact,  that  these  burgage-tene- 
ments  are  conveyed  independently  of  the  will  of  the  lord 
shews  that  they  cannot  be  customary  estates.  No  court 
has  ever  been  held  within  the  township  of  Kendal^  which 
leads  to  the  inference  that  there  has  been  at  some  time 
or  other  an  enfranchisement  of  the  boroush.  The  fair 
presumption  is,  that  the  freehold  is  in  the  tenant  who  is 
in  possession. 

Wilde  C.  J.  In  this  case  the  sole  question  seems 
to  be,  whether  the  interest  of  the  party  claiming  to  vote 
was  or  was  not  of  a  freehold  nature.  The  property  is 
of  value  sufficient  to  entitle  him  to  vote,  if  the  tenure 
be  freehold,  but  if  it  be  of  any  other  tenure,  the  value 
IS  insufficient  By  the  case  it  is  found  that  the  party 
claiming  to  vote  is  the  owner  of  these  burgage-t^ne- 
ments,  subject  only  to  the  payment  of  a  certain  rent, 
the  amount  of  which  is  not  stated ;  and  with  regard  to 
the  tenements,  they  seem  to  be  in  a  district  where  there 
is  no. manor  and  no  lord.  All  that  can  be  said,  there- 
fore, with  respect  to  the  payment  of  rent  is,  that  the 
rent  is  payable  to  some  individual  or  other.  Now, 
when  a  party  holds  premises,  subject  only  to  the  pay- 
ment of  rent,  what  is  the  legal  presumption  as  to  th6 
nature  of  his  interest  therein  ?  and  what  is  there  shewn 
in  the  present  case  to  cut  down  that  interest?  If  we 
regard  the  mode  of  enjoyment,  we  find  all  the  incidents 
which  usually  attach  to  estates  of  freehold  tenure.  There 
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1846.  is  an  entire  absence  of  any  incident  of  base  tenure^  and 
^jj^„^^  of  any  circumstance  which  shews  that  any  person  but 
the  owner  is  entitled  to  the  freehold.  It  is  found,  also, 
that  in  point  of  fact  these  parties  have  voted  at  several 
elections  as  freeholders,  though  it  is  said  that  it  is  not 
known  whether  that  was  done  by  consent  or  not.  As  a 
matter  of  reputation,  therefor^  in  the  neighbourhood, 
it  must  have  been  considered  that  they  were  entitled  to 
the  freehold.  Now,  what  is  there  in  this  case  to  shew 
that  this  party's  estate  was  not  of  freehold  tenure? 
The  only  arguments  relied  upon  for  the  purpose  of  cut- 
ting down  the  estate  relate  to  the  mode  of  conveyance, 
which  is  by  deed  without  livery  of  seisin,  and  without 
any  separate  examination  of  the  wife,  when  die  wife's 
property  is  conveyed.  But,  in  the  absence  of  any  cir- 
cumstances tending  to  reduce  the  interest  below  a  free- 
hold, I  apprehend  it  would  be  competent  to  a  court  to 
give  effect  to  such  a  conveyance.  It  is  found  that  this 
mode  of  conveyance  has  existed  from  time  immemorial; 
there  is  no  evidence  that  there  ever  was  a  manor  or  a 
lord,  and  there  is  evidence  that  there  is  no  manor  and 
no  lord  of  the  manor  now.  When,  therefore,  it  is 
argued  that  the  tenant  in  possession  is  not  seised  of  a 
freehold  estate,  we  should  naturally  require  to  be  told 
where  the  freehold  is.  I  am  not  aware  of  any  case, 
where  the  interest  of  a  party  has  been  cut  down,  in 
which  you  could  not  name  the  person  in  whom  the  free- 
hold was  vested.  In  the  absence,  therefore,  of  all  base 
service,  of  a  manor,  of  a  lord,  and  of  any  other  person 
holding  a  relation  to  the  land  to  whom  I  can  refer  its 
free  tenure,  I  may  well  infer  a  local  custom  making  the 
conveyance  good,  although  not  in  accordance  with  the 
common  law.     I  find  this  custom  has  prevailed  for  an 
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indefinite  period^  and  although  many  of  the  incidetits,        1846. 
perhaps  all,  which  attach  to  the  burgage  tenure  in  this       Buihik 
case,  ma;  be  found  in  cases  where  parties  have  held     tbompsov. 
estates  less  than  freehold,  these  cases  will  not  be  found 
unaccompanied  by  other  circumstances,  shewing  that 
the  estates  were  of  base  tenure.     It  is  not  enough, 
therefore,  to  say  that  all  the  incidents  of  this  burgage 
tenure  may  be  found  in  cases  where  it  has  been  held 
that  the  tenure  was  not  freehold,  unless  you  find  the 
presence  of  other  circumstances  tending  to  reduce  the 
owner's  interest.     I  think,  therefore,  that  the  decision 
of  the  revising  barrister  ought  to  be  reversed,  and  the 
name  of  the  party  placed  upon  the  list. 

CoLTMAN  J.  I  also  think  that  the  decision  of  the 
revising  barrister  was  erroneous.  Where  a  man  is  found 
in  possession  of  landed  property,  primdjacie  he  is  seised 
of  the  fee,  and  the  party  who  seeks  to  cut  that  estate 
down  must  shew  good  reasons  for  doing  so.  With 
regard  to  the  rent,  it  is  not  shewn  to  be  payable  to  any 
person  holding  a  public  situation,  to  whom,  as  the 
owner  of  the  freehold,  rent  would  be  likely  to  be 
paid,  such  as  the  lord  of  the  manor.  The  grant  may 
have  been  made  by  the  ancestor  of  the  lord  of  the 
manor,  before  the  statute  of  Quia  Emptores  {a).  The 
only  circumstance  which  raises  any  difiiculty  relates 
to  the  mode  in  which  these  burgage-tenements  have 
been  conveyed.  Now,  that  in  the  city  of  London^ 
houses  and  other  tenements  may  pass  by  bargain  and 
sale,  without  livery  of  seisin,  has  been  explicitly  and 
distinctly  decided.  Lord  Coke,  in  2  Inst  {b)  says,  '^  Re- 
solved by  the  opinion  of  the  justices  of  both  benches, 

(a)  18  Edw.  1.  (6)  P.  675. 
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1846.  ^hat  a  bargain  and  sale  for  valuable  consideration  of 
BuiHKii  bouses  or  lands  in  London  &c.'  by  word  only,  is  suffi- 
cient to  pass  the  same ;  for  that  houses  and  lands  in  any 
city  &c.  (wherein  the  mayor  &c.  have  authority  to 
inrol)  are  exempted  out  of  this  act  (27  Hen.  8.  c.  16.), 
and  at  the  cx)mmon  law  such  a  bargain  and  sale  by 
word  only  raised  an  use,  and  the  stat.  27  Hen,  8.  c,  10. 
doth  transfer  the  use  into  possession;"  and  it  is  then 
stated  that  there  is  no  provision  for  inrolment  within 
such  cities,  boroughs,  8cc.  A  conveyance,  therefore,  by 
bargain  and  sale,  without  livery,  was  perfectly  good 
within  the  city  of  London,  or  any  other  ancient  borough. 
I  should  be  very  much  disposed  to  believe  that  Kendal 
was  one  of  these  ancient  boroughs,  M'ere  it  not  for  the 
fact  stated  in  the  case  that  these  burgage-tenenients 
have  always  been  conveyed  by  deed,  without  any  inrol- 
ment. If  a  question  were  to  arise  as  to  the  validity  of 
such  a  conveyance,  I  might,  therefore,  have  some  doubt; 
but  we  are  not  trying  that  question  here,  but  whether 
the  party  who  is  in  possession  has  an  estate  of  free- 
hold ;  and  I  think  the  revising  barrister  was  wrong  in 
deciding  that  he  had  not. 

Maule  J,  I  also  think  it  is  to  be  presumed,  there 
being  nothing  to  rebut  the  presumption,  that  there  was 
in  this  case  a  sufficient  enjoyment  of  land  of  a  freehold 
nature,  to  confer  the  right  of  voting.  The  question 
raised  does  not  so  much  relate  to  the  value  of  the 
interest,  which,  if  freehold,  is  admitted  to  be  sufficient, 
as  to  the  practice  of  making  conveyances  within  the 
borough.  It  may,  however,  be,  that  there  has  never 
been  any  conveyance  at  all  of  the  burgage-tenements  in 
question ;  they  may  have  descended  from  ancestor  to 
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heir  from  time  immemorial,  which  is  a  common  circum-  1846. 
stance  in  that  part  of  the  country  in  which  Kendal  is  ~ 
situate.  The  only  question,  therefore,  is,  whether  at  rr„^Jl 
the  court  of  revision  the  estate  was  shown  to  be  of  any 
tenure  other  than  freehold.  If  so,  it  must  be  because 
there  was  some  other  person  in  existence  from  whom 
the  party  held  the  land,  as  of  base  tenure.  There  is 
always  some  badge  or  symbol  of  baseness  in  cases  where 
land  has  been  held  by  a  base  tenure,  and  although  the 
substance  of  the  baseness  may  have  now  disappeared, 
its  existence  may  still  be  shewn  by  a  very  distinct 
shadow  which  has  been  left  behind.  Here,  however, 
there  is  nothing  of  the  kind ;  and  if  it  be  contended 
that  the  party  in  possession  has  not  the  freehold,  we 
must  say  that  the  freehold  is  in  some  person  whose 
existence  is  not  suggested.  The  case  finds  that  these 
burgage-tenements  are  subject  to  the  payment  of  certain 
rents,  which  is  one  of  the  ordinary  incidents  of  socage 
tenure.  It  finds,  also,  that  these  payments  are  in  some 
cases  made  to  the  lord  of  the  manor,  and  in  others  to 
private  individuals.  There  is  nothing  to  show  that  the 
payments  in  the  present  case  were  made  to  the  lord  of 
the  manor,  and  therefore  they  must  be  taken  to  have 
been  made  to  private  individuals.  It  seems  to  me,  that 
these  tenements  must  have  been  granted  away  by  some 
individual,  the  ancestor  of  those  persons  who  now  re- 
ceive the  rents,  before  the  statute  of  Quia  Emptores  (a) 
passed;  and  the  estate  thus  granted  would  be  of  free, 
and  not  of  base  tenure.  There  is  nothing,  therefore,  in 
the  payment  of  rent  to  shew  that  the  tenure  was  not 
freehold;  and  I  do  not  see  why  there  may  not  be  a 

(a)   18  EdK.l. 
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good  custom  within  the  borough  to  pass  tenements  by 
grant,  without  livery  of  seisin.  The  notoriety  of  the 
transfer,  which  was  the  object  aimed  at  in  requiring 
livery  of  seisin  to  accompany  a  feoffmenti  might  be 
thought  to  be  sufficiently  provided  for  by  the  occupa- 
tion of  a  tenement  in  a  borough.  But  it  may  be,  that 
this  custom  is  not  a  good  custom.  What,  however,  is 
wanted  is  affirmative  evidence  to  shew  that  these  tene- 
ments were  held  by  a  base  tenure.  I,  therefore,  think 
the  barrister  was  wrong. 


Williams  J.  I  am  of  the  same  opinion.  Perhaps, 
there  ^  may  be  some  difficulty  in  seeing  how  the  custom 
operated  to  pass  the  estate  by  the  mode  of  conveyance 
in  question;  but  I  confess  I  do  not  understand  how 
that  difficulty  can  be  removed  by  saying  that  the  estate 
is  of  base  tenure. 

Decision  reversed. 


November  19.       NiCKS,  Appellant,  and  Field,  Respondent. 


^HIS  was  a  consolidated  appeal  from  the  decision  of 
John  Dick  Bumaby^  Esq.,  the  revising  barrister 
for  the  borough  of  Warwick. 


Before  the 

Reform  Act, 

the  right  of 

voting  in  the 

borough  of 

Wanoickt  wm 

in  inhabitants 

paying  scot  and  lot.     Eyery  inhabitant  who  bad  been  duly  rated  for  six  calendar  nMMitfas 

next  before  an  election,  and  had  paid  all  rates  due  from  him  before  the  actual  giving  of  hb 

vote,  was  entitled  to  vote  as  such  scot  and  lot  voter* 

A  scot  and  lot  voter,  who  had  been  on  the  register  every  year  since  the  Reform  Act, 
with  the  exception  of  1845,  and  who  had  always  resided  within  the  borough,  and  been 
rated  in  respect  of  a  house  therein,  paid  all  the  rates  due  from  him  on  the  Slst  Jufy  1846. 
Held,  that  although  his  right  to  be  registered  bad  been  suspended,  bis  qualificatioo  as  ao 
elector  according  to  the  usages  of  the  borough  continued ;  and  consequently  that  the 
omission  of  his  name  from  the  register  for  one  year  did  not  destroy  the  right  reserfcd  to  him 
by  sut.  2  WUL  4.  c  45.  f.  33. 
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William  Bradley  claimed  to  have  bis  name  inserted        1 846. 
ia  the  list  of  voters  for  the  said  borough,  as  an  inhabit-    '    ^T^^ 
ant  paying  scot  and  lot.    It  was  proved,  that,  before  and  ^ 

FlXLS* 

upon  the  7th  June  1832,  the  right  of  voting  in  the 
election  of  members  of  parliament  within  the  said  bo- 
rough, according  to  the  usages  and  customs  thereof, 
was  in  the  inhabitants  paying  scot  and  lot;  and   that 
every  person  who  had  been  duly  rated  for  six  calendar 
months  next  before  an  election,  and  had  paid  all  rates 
due  from  him  before  the  actual  giving  of  his  vote,  was 
entitled   to  vote  as  such  scot  and   lot  voter*     It  was 
further  proved,  that  the  said  William  Bradley  had  been 
upon  the  register  of  voters  for  the  said  borough  every 
year  as  a  scot  and  lot  voter,  with  the  exception  of  the 
register  made  in  the  year  1845,  when  his  name  was 
expunged,  in  consequence' of  his  rates  due  on  S  1st  July 
1845,  remaining  unpaid,  and  no  tender  thereof  having 
been   made.      It   was    further   proved   that  the    said 
William  Bradley  had  paid  all  rates  due  from  him  on 
31st  July  1846,  including  those  which  had  before  been 
unpaid  as  aforesaid ;  and  it  was  also  proved  that  the 
said  William  Bradley  bad  always  resided  within  the 
said   borough,   and  had  occupied  a  house,  and  been 
rated  in  respect  of  it.     It  was  objected,  that  the  said 
William  Bradley f  having  been  expunged  from  the  re-> 
gister  of  voters  as  aforesaid,  for  the  cause  aforesaid,  for 
the  space  of  one  year,  was  not  entitled  to  have  his  name 
inserted  in  the  register  to  be  made  in  1846.     The  re- 
vising barrister  inserted  the  name  of  the  said  William 
Bradley^  subject  to  the  opinion  of  the  Court  of  Common 
Pleas  as  to  the  correctness  of  such  insertion. 

Hayes  for  the  appellant     The  question,  in  this  case 
turns  upon  the  construction  of  the  provisoes  in  the 
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1845.        thirty*third  section  of  ihe  Reform  Act,  which  enacts, 
~    jj        ~"    "  that  no  person  bhall  be  entitled  to  vote  in  the  election 
][;  of  a  member  or  members  to  serve  in  any  future  parlia- 

ment for  any  city  or  borough,  save  and  except  in  respect 
of  some  right  conferred  by  this  act,  or  as  a  burgess  or 
freeman,  or  as  a  freeman  and  liveryman,  or,  in  the  case 
of  a  city  or  town  being  a  county  in  itself,  as  a  freeholder 
or  burgage  tenant  as  h'erein-before  mentioned  :  Provided 
always,  that  every  person  now  having  a  right  to  vote  in 
the  election  for  any  city  or  borough  (except,  &c.)i  in 
virtue  of  any  other  qualification  than  as  a  burgess  or 
freeman,  &c.,  as  herein-before  mentioned,  shall  retain 
such  right  of  voting  so  long  as  he  shall  be  qualified  as 
an  elector,  according  to  the  usages  and  customs  of  such 
city  or  borough,  or  any  law  now  in  force ;  and  such 
person  shall  be  entitled  to  vote  in  the  election  of  a 
member  or  members  to  serve  in  any  future  parliament 
for  such  city  or  borough,  if  duly  registered  according 
to  the  provisions  herein-after  contained;  but  that  no 
such  person  shall  be  so  registered  in  any  year,  unless 
he  shall,  on  the  last  day  of  July  in  such  year,  be  quali- 
fied as  such  elector  in  such  manner  as  would  entitle 
him  then  to  vote,  if  such  day  were  the  day  of  election, 
and  this  act  had  not  been  passed ;  nor  unless  such  per- 
son, where  his  qualification  shall  be  in  any  city  or 
borough,  shall  have  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  Jtdy  in  such  year  within 
such  city  or  borough,  or  within  seven  statute  miles  from 
the  place  where  the  poll  for  such  city  or  borough  shall 
heretofore  have  been  taken;  nor  unless  such  person, 
where  his  qualification  shall  be  within  any  place  sharing 
in  the  election  for  any  city  or  borough,  shall  have  resided 
for  six  calendar  months  next  previous  to  the  last  day  of 
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Jufyin  such  year  within  such  respective  place  so  sharing  184!6. 
as  aforesaid,  or  within  seven  statute  miles  of  the  place  '  ^stcKB 
mentioned  in  conjunction  with  such  respective  place  so 
sharing  as  aforesaid,  &c« :  Provided  nevertheless,  that 
every  such  person  shall  for  ever  cease  to  enjoy  such 
right  of  voting  for  any  such  city  or  borough  as  afore-* 
said,  if  his  name  shall  have  been  omitted  for  two  suc«> 
oessive  years  from  the  register  of  such  voters  for  such 
city  or  borough  herein-«fter  directed  to  be  made,  unless 
he  shall  have  been  so  omitted  in  consequence  of  his 
having  received  parochial  relief  within  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  any 
year,  or  in  consequence  of  his  absence  in  the  naval  or 
military  service  of  his  Majesty.'*  The  words  in  the 
first  proviso  are  that  the  party  "  shall  retain  such  right 
of  voting  so  long  as  he  shall  be  qualified  as  an  elector 
according  to  the  usages  and  customs  "  of  the  borough. 
It  then  goes  on  to  state,  that  no  such  person  shall  be 
registered,  unless  he  be  qualified  as  such  elector  on  the 
last  day  of  July^  making  the  81st  ofjuly,  for  all  purposes, 
the  day  on  which  the  validity  of  his  qualification  is  to 
be  tested.  Jeffi'ey  v.  Kitchener  {a)  shows  that  where  a 
person  claims  to  vote  in  respect  of  any  of  the  rights  re>* 
served  by  the  thirty-third  section,  his  qualification  must 
be  continuous;  and  any  break  in  the  continuity,  for 
however  short  a  time,  destroys  the  qualification  sH" 
together.  Now,  here  the  right  of  voting,  before  the 
7th  of  June  1832,  was  in  the  inhabitants  paying  scot  and 
lot,  and  Bradley  lost  that  right  in  1845,  his  name  having 
been  then  expunged  from  the  register  in  consequence  of 
the  non-payment  of  his  rates.     According  to  the  old 

(a)  Ante,  p.  210. 
VOL.  I.  R  R 
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1846.  law  he  might  have  regained  his  right  by  paying  the 
jj^jj^g  rates  due  from  him,  but  he  cannot  do  so  under  the 
provisions  of  the  thirtj-third  section  of  the  Reform  Act» 
one  of  the  chief  objects  of  which  was  to  prevent  the 
creation  of  occasional  voters.  \Wilde  C.  J*  Has  there 
been  any  thing  more  than  a  suspension  of  the  right? 
If  the  Reform  Act  had  not  passed,  bis  inability  to  vote 
on  the  last  day  of  Juty^  1 845,  would  not  have  disqualiBed 
him  from  voting  in  1846.  Movie  J.  The*Slst  of  Jufy 
is  not  to  be  taken  as  the  day  of  election  for  all  purposes, 
but  as  the  day  on  which  the  party's  title  to  be  placed 
on  the  reg|ister  must  be  complete.]  It  is  submitted  tfatt 
by  the  payment  of  rates  subsequently,  the  party  would 
have  gained  a  new  qualifieation,  and  not  the  identical 
qualification  which  he  had  before,  which,  in  the  con* 
struction  of  this  section,  the  Court  has  already  decided 
to  be  necessary.  The  concluding  proviso  makes  clear 
the  meaning  of  the  whole  section,  which  appears  to  be 
this :  —  that  if  a  party  is  not  registered,  in  respect  of  a 
reserved  right,  in  any  one  year,  upon  the  ground  that 
he  was  not,  on  the  last  day  of  My  in  such  year,  entitled 
to  be  registered,  his  right  of  voting  is  gone  for  ever; 
and  that  the  omission  of  his  name  from  the  register  for 
two  successive  years,  whether  he  be  entitled  to  be  re- 
gistered or  not,  shall  have  the  same  effect,  unless  the 
omission  be  a  consequence  of  his  receipt  of  parochial 
relief  or  absence  on  naval  or  military  service. 

MeUor  for  the  respondent  The  decisi<Mi  of  the  re- 
vising barrister  was  right,  and  that  upon  two  gronods. 
In  the  first  place^  the  section  distinguishes  between  the 
right  to  vote,  and  the  right  to  be  registered,  and  this 
distinction  was  pointed  out  by  the  Court  in  Jeffrey  v. 
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Kitchener  {a).  It  is  there  said  by  Cresswell  X  —  "  A  1 846- 
person  might  be  qaalified  as  an  elector,  yet  not  in  suck  ^J~ 
manner  as  would  entitle  him  to  vote  on  the  last  day  of 
Jiify  (A)."  Bradley  was  only  off  the  register  for  one  year, 
and  bis  qualification  as  a  scot  and  lot  voter  was  per- 
fected in  the  following  year  by  the  payment  of  all  rates 
which  had  become  due  from  him  up  to  the  31st  of  Jufyj 
1846.  When  the  act  means  to  wdrk  a  disqualifica- 
tioo  it  says  so  distinctly,  and  therefore  provides  that 
when  a  party  has  been  off  the  register  for  two  succes- 
sive years,  except  under  certain  circumstances,  he  shall 
for  ever  cease  to  enjoy  such  right  of  voting.  But, 
secondly,  there  is  nothing  in  the  statement  of  facts  to 
shew  that  Bradley  was  not  entitled  to  be  registered  on 
the  last  day  of  Jfdy^  1845.  His  rates  then  due  were 
unpaid,  and  he  had  made  no  tender  of  payment ;  but 
in  order  to  disqualify  a  scot  and  lot  voter,  a  demand 
and  refusal  of  the  rate  is  necessary ;  Cullen  v.  Morris  (cr). 

Hayes  replied. 

WiLDR  C.  J.  It  certainly  would  be  a  strange  cir* 
comstance,  that  a  man  who  has  been  supported  at  the 
expense  of  the  parish  within  the  twelvemonth  ending 
on  the  last  day  of  Jufyf  and  whose  name  has  therefore 
been  omitted  from  the  register,  should  not  thereby  per- 
manently lose  his  right  to  vote,  while  the  man  who  has 
not  received  parish  relief,  but  has  only  been  unable  to 
contribute  his  quota  to  the  parochial  funds,  should,  in 
consequence  of  being  omitted  from  the  register  for  one 
year,  become  for  ever  disqualified  from  voting.     Not* 

(a)  Antd,  p.  SIO.  (^6)^Ant^,  p.  218. 

(c)  2  S^ark.  N,  P,  C.  577. 
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1846.  withstanding  the  able  and  ingenious  argument  of  the 
jjjgjg  learned  counsel  for  the  appellant,  I  own  I  cannot  bring 
FiEiD  royscif  to  entertain  any  doubt  on  this  subject*  In 
Jeffrey  v.  Kitchefier  (a)  the  distinction  between  the  right 
of  voting  and  the  right  to  be  registered  is  very  clearly 
pointed  out.  The  section  says  that  the  party  '^  shall 
retain  such  right  of  voting  so  long  as  he  shall  be  qua- 
lified as  an  elector  according  to  the  usages  and  customs 
of  such  city  or  borough ; "  and  then  it  goes  on  to  say, 
that  he  shall  be  entitled  to  vote  in  the  election  of  a 
member  &c.,  if  dtdy  registered ;  *'  but  that  no  such 
person  shall  be  so  registered  in  any  year  unless  he 
shall,  on  the  last  day  of  Jtdy^  &c«  be  qualified  as  such 
elector  in  such  manner  as  would  entitle  him  then  to 
vote,  if  such  day  were  the  day  of  election,  and  this  act 
had  not  been  passed."  Now,  it  cannot  be  said  that, 
according  to  the  usages  and  customs  of  the  borough, 
Bradley  would  not  have  been  entitled  to  vote  on  the 
last  day  of  Jtdy^  1846,  if  the  Reform  Act  had  not  been 
passed.  He  had  paid  all  rates  due  from  him,  and  hod 
therefore  a  complete  right  to  vote  as  an  inhabitiuit 
paying  scot  and  lot.  Let  us  see,  then,  whether  the 
legislature  has  not  taken  care  that  a  right  of  this  de* 
scription  shall  not  be  lightly  destroyed.  When  the 
section  says  *^  that  no  such  person  shall  be  so  registered 
in  any  year  unless  he  shall,  on  the  last  day  of  Jtdy^  &c., 
be  qualified  as  such  elector,'^  &c.,  it  does  not  appear  to 
me  to  have  any  further  effect  than  to  suspend  the 
party's  right  to  be  registered.  The  language  of  the  act 
here  'marks  very  plainly  the  distinction  between  the 
right  of  voting  and  the  right  to  be  registered.     And, 

(a)  AnU,  p.  210. 
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when  we  find  afterwards  that  the  mere  circumstance  of  1846. 
being  0^  the  register  is  not  treated  as  a  discontinuance  Nicks 
of  the  right  of  voting,  although  being  on  the  register  is  p^j^,^ 
regarded  as  an  essential  part  of  the  qualification  to  vote, 
I  cannot  conceive  that  the  want  of  a  perfect  title  to 
vote^  according  to  the  usages  and  customs  of  the 
borough,  on  the  last  day  of  July^  has  any  greater  effect 
than  to  deprive  the  party  of  his  right  to  be  registered 
that  year*  In  order  to  deprive  the  party  permanently 
of  his  right  to  vote,  his  name  must  be  ofF  the  register 
for  two  successive  years,  or  it  must  be  shewn  that  the 
right  has  been  determined  in  some  other  mode,  accord- 
ing to  the  customs  and  usages  of  the  borough,  and  as  if 
the  Reform  Act  had  not  passed.  I  think  the  case  of 
Jeffrey  v.  Kitchener  (a)  was  rightly  decided,  but  it  does 
not  seem  to  be  in  any  degree  analogous  to  the  present. 
In  that  case,  there  was  an  interval  of  fourteen  weeks, 
during  which  the  party  had  no  right  to  vote  at  all ;  and 
the  right  having  once  been  lost,  the  Court  held  that  it 
could  not  be  regained.  But  in  the  present  case  it 
seems  to  me  that  there  has  been  a  continuation  of  the 
right  to  vote,  because  Bradley  has  always  been  an  oc-' 
cupier,  and  has  been  rated ;  and  according  to  the  old 
law  he  might  have  paid  his  rates  at  any  time  before  he 
polled  at  an  election.  It  seems  to  me,  therefore,  that 
Bradley  did  not  altogether  lose  his  right  to  vote  be- 
cause his  right  to  be  registered  was  suspended.  I  ^ 
think,  also,  that  the  case  does  not  state  any  ground 
whatever  for  expunging  the  name  of  Bradley  from  the 
register  in  1845.  It  merely  finds  that  he  had  not  paid 
or  tendered  the  rates  due  from  him  on  the  last  day  of 

(a)  Antd,  p.  210. 
R  R    3 
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1 846.  ^^y  in  that  year.  Now,  in  Ctdlen  t.  Morris  (a)  it  was  de- 
~  termined,  that  before  a  scot  and  lot  voter  can  be  said  to 
be  in  default,  there  must  be  a  personal  demand  on  him 
for  payment,  or  a  written  demand  left  at  his  house. 
Quite  independently,  however,  of  the  latter  ground,  I 
think  the  decision  of  the  revising  barrister  was  right. 

CoLTMAN  J.  It  seems  to  me  that  to  exclude  a  party 
from  the  privileges  reserved  to  him  by  the  thir^-tbird 
section,  there  must  have  been  a  period  when,  according 
to  the  usages  and  customs  of  the  borough,  he  was  dis- 
qualified from  voting.  In  Jeffrey  v.  KUckener  (b)  there 
was  such  a  period ;  but  what  is  there  in  this  case  to 
shew  that  Bradley  had  done  any  thing  to  disqualify  him- 
self from  voting,  according  to  the  ancient  usages  of  the 
borough,  if  the  Reform  Act  had  not  passed  ?  Under 
such  circumstances,  if  he  had  paid  his  rates  on  the  day 
of  election,  he  would  have  been  entitled  to  vote.  The 
only  penalty  imposed  on  him  by  the  thirty-third  section 
for  the  non-payment  of  his  rates  due  on  the  91st  of 
Juhff  is  the  omission  of  his  name  from  the  register  (or 
the  current  year. 

Maule  J.  and  Williams  J.  concurred. 

Decision  affirmed,  with  costs. 

(a)  S  Simrk.  N.  P.  C  577.  (6)  Antd,  p.  9ia 
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Elliott,  Appellant,  and  The  Overseers  of  St.    Jamuny  is. 
Mart  Within,  Respondent. 

UPON  a  consolidated  appeal  from  the  decision  of  T*>e  I*™**  of 
,  ,  St,  M.  was  di- 

Woronztm  Greig^  Esq.,  the  revising  barrister  for  ▼ided  into  four 
the  eastern  division  ot  the  county  of  Cumberland^  the  larly,  but  im- 
following  case  was  stated  for  the  opinion  of  the  Court :  —  townships;  one 

St.  Mary  Within  \s  a  parish  containing  the  four  divi-  oveneewap-  I 

sions  following,  viz.  Abba/  Street,  Castle  Street,  Fisher  ^^I^J^^ 
Street,  and  Sct^ch  Street,  which  constitute  the  whole  of  uiwlwt^ting, 

together  with 

the  parish.      These  divisions   are   popularly,  but   im-  the  assistant 

overseer,  the  ex* 

properly,  called  townships.     They  are  not  townships  in  clusire manage^ 

ment  of  one  of 
these  so-called 
townships.     Each  of  such  overseen  respectively  published  a  separate  notice,  requiring 
persons  entitled  to  vote  in  respect  of  property  situate  within  his  so^alled  township  to  send* 
in  their  claims  to  him  and  the  assistant  oreneer.     Held,  that  a  notice  of  claim  directed  to 
and  served  upon  **  the  overseers  of  the  township  of  S.  "  was  sufficient,  service  upon  one 
overseer  of  St,  Af.  being  service  upon  all,  and  the  description  being  one  which  must  have 
been  *<  commonly  understood  **  to  apply  to  the  overseers  of  the  parish  in  which  such  so- 
called  township  was  situate. 

R  R  ^ 
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1847.        the  legal  sense  of  the  term,  as  they  do  not  separately 
Elliott       maintain  their  own  poor ;  nor  are  separate  poor-rates 

The  Oreraeere   ^^^^  °or  separate  overseers  appointed  for  any  of  them ; 

^^^'  ^^^^    but  four  overseers,  one  selected  from  the  inhabitants  of 
each  of  the  so-called  townships,  are  appointed  generally 
for  the  parish  at  large,  which  supports  its  own  poor, 
and  has  poor-rates  made  for  it.     An  assistant  overseer 
is  also  appointed  for  the  parish  at  large.     In  making 
out  the  list  of  voters  for  the  borough  of  Carlisle^  the 
four  overseers  have  always  prepared  and  published  one 
list  for  the  whole  parish ;  but  in  making  out  the  list  of 
voters  for  the  eastern  division  of  the  county  of  Cumber^ 
land^  the  overseers  of  the  parish  have  never  acted  as 
such,  but  It  has  been  the  custom  for  ea9h  of  the  four 
overseers  to  undertake  the  exclusive  management  of  such 
of  the  so-called  townships  from  which  he  was  so  selected 
as  aforesaid,  and  to  hold  himself  out  to  the  public  as 
the  overseer  of  such  so-called  township;  consequently^ 
four  separate  lists  of  voters  for  the  eastern  division  of 
the  county,  in  respect  of  property  situate  within  these 
several  so-called  townships,  each  made  out  separately 
by  a  different  overseer  along  with  the  assistant  over- 
seer, have  been  inserted  in  the  register,  instead  of  one 
list  of  voters,  in  respect  of  property  situate  within  the 
parish  at  large.     This  year,  the  clerk  of  the  peace,  as 
usual,  sent  his  precept,  &c.,  under  stat.  6  Vict.  c.  18. 
s.  3.,  to  the  overseers  of  each  of  these  so-called  town- 
ships, and  each  of  such  overseers  respectively  published, 
under  sect  4.,   a   separate   notice,   according    to  the 
Form  2.  Sched.  (A.),  requiring  persons  entitled  to  vote 
in  respect  of  property,  situate  within  his  so-called  town- 
ship to  send  in  their  claims  to  him  and  the  assistant 
overseer,  who  in  each  case  acted  with  the  particular 
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overseer,  so  that  one  overseer  and  the  assistant  over-^        1847, 
seer  always  acted  for  each  of  the  so-called  townships.  "^Z 
f^ush  of  the  above-mentioned  lists  was  siflrned  by  two   _     ^* 

^  "^  The  Overwen 

persons  only,  namely,  the  particular  overseer  and  the  of  Sr.  Mabt 
assistant  overseer,  who,  after  their  signatures,  designated 
themselves  as  overseers  of  the  township  of,  &c.  In  con- 
sequence of  these  notices,  numerous  notices  of  claim 
were  duly  served  upon  the  different  overseers ;  but,  in 
every  case,  the  notice  of  claim  was  directed  to  and 
served  upon  the  overseer  of  the  township  of,  &&,  accord- 
ing to  the  requirement  of  the  first-mentioned  notice.  A 
separate  list  of  claimants  was  prepared  by  each  of  the 
four  overseers  (the  assistant  overseer  acting  with  each 
of  them,  as  before)  of  all  the  persons  who  had  sent  in 
their  claims  as  aforesaid.  £ach  of  such  lists  was 
headed  *  The  List  of  Persons  claiming  to  Vote  &c.  in 
respect  of  Property  situate  &c.  within  the  Township  of ' 
&c.,  and  was  signed  by  the  particular  overseer  and  the 
assistant  overseers  only,  who  designated  themselves  as 
the  'Overseers  of  the  Township  of  &c  The  portion 
of  the  register  in  force  for  the  parish  of  St.  Mary^ 
Within^  sent  by  the  clerk  of  the  peace  to  the  respective 
overseers  as  aforesaid,  consisted  of  four  separate  lists, 
one  for  each  of  the  four  so-called  townships  above  men- 
tioned, each  headed  'Township  of  &c.  Each  of  these 
last-mentioned  lists  or  parts  of  the  register  was  signed 
by  the  particular  overseers  and  assistant  overseer  only, 
designated,  as  before  mentioned,  overseers  of  the  so- 
called  township.  These  different  lists  of  voters  so  made 
out  separately  for  each  of  the  so-called  townships,  and 
each  signed  by  two  persons  only,  as  above  mentioned, 
were  duly  published  together,  and  in  immediate  juxta- 
position.     The  validity   of  these   last-mentioned   lists 
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1847.        having  been  doly  objected  to,  the  revising  barrister  de- 
^jj^fffg       termined  they  were  invalid,  not  having  been  duly  signed 
The  o^  ^7  ^  majority  of  the  overseers,  as  required  by  stat 

ofSr.MAKT    sFicL  c.  18.   85.5.  101.,  and,  consequently,  that  the 
register  of  voters  then  in  force  ibr  the  parish  of  St.  Mary 
Within^  consisting  of  the  above-mentioned  four  portions 
or  list,  one  for  each  of  the  said  so-called  townships  as 
above  mentioned,  should  be  taken  to  be  the  list  of  voters 
for  the  said  parish  for  the  year  then   next  ensuing, 
under  stat.  6  Viet.  c.  18.  s.  £7.    By  virtue  of  the  powers 
conferred  upon  him  fay  sects.  27.  and  40.  of  the  said 
recited  act,  die  revising  barrister  proceeded  to  correct 
the  mbtakes  which  were  proved  to  him  to  have  been 
made  in  such  last*mentioned  list  of  voters,  by  expunging 
from  the  headings  of  eadi  of  the  above-mentioned  four 
portions  of  such  list  the  words  'Township  of*  ftc,  and 
directing  that  such   four  portions  should   be  printed 
together  in  one  alphabetical  list,  headed  '  The  Parish  of 
St.  Mary   Within!    The  revising  barrister  next  pro- 
ceeded, under  the  powers  conferred  by  sects.  S7«  and 
87-  of  the  said  recited  act,  to  insert  in  the  said  last- 
mentioned  list,  so  amended,  the  name  of  every  person 
who,  being  omitted  from  the  list  of  voters,  proved  to  the 
satisfaction  of  such  barrister,  that  he  gave  due  notice  of 
his  claim  to  the  overseers  in  manner  hereinbefore  men- 
tioned, and  that  he  was  entitled  on  the  last  day  of  Juty 
1846,  to  be  inserted  in  the  list  of  county  voters  for  the 
parish  of  St.  Mary  Withifu    It  was  proved  that  Jlexanier 
Annandale^  of  Pclton^  near  Lasmaie^  Edinburghj  duly 
served  in  manner  hereinbefore  mentioned,  on  the  over- 
seers of  the  so-called  township  of  Scotch  Street  before 
mentioned,  a  notice  of  claim  to  be  placed  on  the  list  of 
voters  for  the  eastern  division  of  the  county  of  Qanber^ 
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tandj  in  respect  of  property  sitaate  within  the  said  so-        1847. 
called  township ;  and  that  such  notice  oF  claim  was  ad-*       Eluoit 
dressed  to  the  said  so-called  overseers  of  the  township    _«    J* 
of  Scotch  Street^  the  parish  of  Si.  Maty  Within  not  being    •f  ^-  ^^^ 
mentioned  in  sach  last-mentioned  notice.     Under  these 
circumstancesi  it  was  duly  objected  on  the  part  of  the 
appellant,  that  the  said  Alexander  Annandale  should  not 
be  inserted  in  the  sud  last-mentioned  list  of  voters, 
inasmuch,  as  his  notice  of  claim  was  addressed  to,  and 
served  upon  the  overseers  of  the  so-called  township  of 
Scotch  Street^  oflBcers  who  had  no  existence  as  such,  in- 
stead of  the  overseers  of  the  parish  of  St.  Mary  Within. 
This  objection  the  revising  barrister  overruled,  because 
the  overseers  who  acted  for  the  several  so-called  town- 
ships in  manner  above  mentioned,  had  all  been  duly 
appointed  overseers  of  the  parish  at  large  of  Sif.  Mary 
Within^  which  includes  the  whole  of  the  so-called  town- 
ship ;  and,  by  virtue  of  that  appointment^  they  severally 
and  respectively  acted  as  hereinbefore  mentioned  in  the 
different  divisions  of  the  said  parish  so  appropriated  to 
each,  by  their  own  private  agreement,  and  for  their  own 
convenience ;  and  because  they  severally  designated  and 
ostensibly  held  themselves  out  to  the  public  as  the  over- 
seers of  the  so-called  townships,  for  the  purpose  of 
making  out  the  list  of  voters  for  the  eastern  division  of 
the  county ;  and  thus  they  deceived  the  claimants,  by 
assuming  a  title  to  which  they  had  no  right     Still,  as 
they  were  the  actual  and  legally  appointed  overseers  of 
the  parish  o(St.  Mary  Within^  to  whom  notices  of  claim 
to  vote  in  respect  of  property  situate  within  such  parish 
are,  by  sect.  7*  of  the  above  recited  act,  required  to  be 
given,  and  as  they  actually  did  duly  receive  the  notice 
of  claim  of  the  said  Alexander  Annandale^  the  revising 
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Mdlor  for  the  respondent.  The  notice  of  claim  was 
served  upon  the  right  parties,  though  it  was  addressed 
to  them  by  a  wrong  description.  The  revising  bar- 
rister has  held  the  service  sufficient,  and  though  the 
sufficiency  of  the  service  is  one  of  the  questions  reserved 
by  him  for  the  opinion  of  the  Court,  the  question  is  one 
of  fact,  and  the  Court  will  not  review  his  decision  upon 
it;    Hinton  v.  Hinton{a).     Then,   as  to  the  address. 


(a)  ADt^  p.  S59. 
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1847.        barrister  held,  that  the  notice  of  claim  of  the  said  Alex-* 

Z  ahder  AnnandaU,  and  the  service  thereof,  was  sufficient, 

_     ^'  within  the  meaning  of  the  101st  section  of  the  said  re- 

The  OTcneera  ° 

of  St.  Maet  cited  act ;  and  inserted  in  the  Said  amended  list  of 
voters  for  the  parish  of  &•  Mary  Withiny  the  name  of 
the  said  Alexander  Annandale^  who  had  proved  to  the 
satisfaction  of  the  revising  barrister  that  he  was  on  the 
31st  July  entitled  to  be  inserted  in  the  list  of  voters  for 
the  said  parish.  If  the  Court  of  Common  Bench  shall 
be  of  opinion  that  the  decision  of  the  revising  barrister 
upon  the  sufficiency  of  the  above-mentioned  notice  of 
claim  of  the  said  Alexafider  Annandale^  and  the  service 
thereof,  is  correct,  then  the  name  of  the  said  Alexander 
Annandale  is  to  be  retained  upon  die  said  last-mentioned 
list  of  voters ;  but  if  the  said  Court  shall  be  of  a  con- 
trary opinion,  the  name  of  the  said  Alexander  Antiandale 
is  to  be  expunged  therefrom. 

Otter  for  the  appellant.  The  notice  of  claim  in  this 
case  was  not  sufficient.  It  was  addressed  to  persons 
who  had  no  legal  existence,  and  the  situation  of  the 
property  in  respect  of  which  it  was  made  was  not  de- 
scribed at  all;  there  being  no  such  township  as  the 
township  of  Scotch  Street.  By  inserting  Annandai^s 
name  in  the  list  of  voters  for  the  parish  of  St.  Maty 
Withirif  the  barrister  in  effect  made  an  amendment  in 
the  notice  of  claim,  which  he  has  ua  power  to  do  under 
the  fortieth  section  of  the  Registration  Act.  The  bar- 
rister's powers  of  amendment  under  that  section  are 
very  extensive;  but  still  they  are  confined  to  the  cor- 
rection of  mistakes  "  which  shall  be  proved  to  him  to 
have  been  made  in  any  list  ;*^  and,  moreover,  the  section 
expressly  provides  that  no  evidence  shall   be  given  of 
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any  other  qualification  than  that  which  is  described  in  1847. 
the  claim.  The  provisions  of  the  lOlst  section,  under  Eujott 
which  the  barrister  thought  himself  at  liberty  to  insert  ^^  o?erseer» 
the  name,  do  not  apply,  because  there  was  no  "  mis-  ^^^-  ^**^ 
nomer  or  inaccurate  description  "  within  the  meaning  of 
that  section.  The  service  of  the  notice  on  the  proper 
parties  does  not  assist  the  respondent,  because  a  notice 
of  claim  must  be  rightly  directed  as  well  as  properly 
served.  It  was  not  addressed  to  the  overseers  of  St. 
Mary  Within^  though  it  came  to  their  hands.  If  a  writ 
of  capias  were  directed  to  the  sheriff  of  Middlesex^  and 
were  delivered  to  the  sheriff  of  Kent^  for  whom  it  was 
really  intended,  the  sheriff  of  Ketit  would  not  be  at 
liberty  to  execute  the  writ.  [^Cresswell  J.  Suppose  the 
writ  to  the  sheriff  of  Kent  were  inclosed  in  an  envelope, 
directed  to  the  sheriff  of  Middlesex^  who  receives  the 
writ,  and  hands  it  over  to  the  sheriff  of  Kent  ?"]  In 
HifUon  V.  Hinton  (a)  the  Ck>urt  held  the  revising  bar- 
rister right  in  deciding  that  ^^  Nickless  "  and  **  Nicholas  " 
were  commonly  understood  to  mean  the  same  person ; 
bat  there  the  mistake  was  in  the  list  of  voters,  not  in  a 
notice  of  claim, 

Meltor  for  the  respondent.  The  notice  of  claim  was 
served  upon  the  right  parties,  though  it  was  addressed 
to  them  by  a  wrong  description.  The  revising  bar- 
rister has  held  the  service  sufficient,  and  though  the 
sufficiency  of  the  service  is  one  of  the  questions  reserved 
by  him  for  the  opinion  of  the  Court,  the  question  is  one 
of  fact,  and  the  Court  will  not  review  bis  decision  upon 
it;    Hinton  v.  Hinton  {a).     Then,   as  to  the  address. 

(a)  AnU,  p.  859. 
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1847*  The  101st  section  enacts  that  the  word  '< overseers" 
£j^„^^  shall  extend  to  all  persons  who  by  virtue  of  any  office 
The  Oveneen  ^^  appointment  shall  execute  the  duties  of  overseers  of 
^^  ^^^^  ^^  poor,  by  whatever  name  or  title  such  persons  may 
be  called*  The  notice  of  claim  was  directed  to  persons 
called  overseers  of  the  township  of  Scotch  Street,  but 
executing  the  duties  of  overseers  of  the  poor  of  St.  Mary 
Within*  Being,  then,  in  point  of  law,  overseers  of  the 
parish  of  St.  Mary  Within,  it  was  undoubtedly  a  mis- 
nomer to  call  them  overseers  of  the  township  of  Scotch 
Street ;  and  therefore  the  only  question  which  the  bar- 
rister had  to  decide  upon  this  part  of  the  case,  und^ 
the  101st  section,  was,  whether  these  persons  were  so 
denominated  in  the  notice  ^*  as  to  be  commonly  under* 
stood  '^  to  be  the  persons  whose  duty  it  was  to  relieve 
any  of  the  poor  of  the  parish  of  St.  Mary  Within.  In 
Edsworth  v.  Farrer  (a)  Maule  J.  said :  ^*  I  conceive  that 
the  words  'commonly  understood'  must  be  taken  to 
apply  to  cases  where  the  description  given  would,  in  its 
popular  sense,  convey  precisely  the  same  meaning  as  if 
the  more  accurate  and  legal  description  had  been  em- 
ployed ;  as  where  a  person  describes  a  parish  by  some 
popular  name." 

Otter  replied. 

Wilde  C.  J.  The  question  reserved  for  the  deeisioo 
of  the  Ck>urt  in  this  case  is,  whether  the  notice  of  claim 
failed,  by  reason  of  its  having  been  directed  to  and 
served  upon  the  overseers  of  a  so-called  townsbip» 
instead  of  the  overseers  of  the  parish  generally;  the 
notice  being  limited  to  certain  persons  whom  the  pBXij 

(a)  Ant^,  p.  525. 
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tboQgfat  fit  to  describe  as  the  overseers  of  the  township  1847. 
of  Scotch  Street.  In  point  of  fact,  it  seems  there  are  no  ^ujton 
such  overseers,  and  no  such  township.     Now  it  is  clear   _     J- 

'^  The  0¥«raecn 

that  the  claimant  in  this  case  intended  to  give  a  notice    of  St.  Mabt 
of  claim  in  accordance  with  the  requisitiona  of  the  act 
of  parliament ;  and  if  there  be  any  defect  in  the  notice, 
it  has  taken  place  in  consequence  of  defective  instrue* 
tions  on  the  part  of  the  overseers  c^  St  Maty  Within 
with  regard  to  the  persons  to  whom  notices  of  claim 
were  to  be  addressed.     It  appears  that  although  this 
parish  is  not  divided  in  point  of  law  into  townships,  it 
is  in  point  of  fact  divided  into  districts,  and  the  overr 
seers  of  the  whole  parish  have  thought  fit  to  apportion 
their  labours,  and  each  to  devote  his  individual  services 
to  one  district,   passing  popularly  by  the  name  of  a 
township.     Each  of  these  individuals,  therefore,  having 
been  appointed  one  of  the  overseers  for  the  parish  at 
large,  takes  under  his  particular  charge  a  certain  dis- 
trict, and,  with  the  assistance  and  consent  of  the  other 
overseers,  he  discharges  a  duty  which  is  imposed  upon 
them  all.     I  think,  therefore,  that  the  overseers  gene- 
rally must  be  taken  to  have  caused  the  notice  to  be 
given  in  the  form  and  manner  in  which  it  was  ad- 
dressed, and   that  when  the  notice  was  accordingly 
directed  to  the  overseers  of  a  township,  which  had  no 
legal  existence,  it  was  intended  for  the  overseers  of  the 
whole  parish,  and  was  in  point  of  law  directed  to  them. 
The  overseer  who  was  called  overseer  of  the  township 
of  Scotch  Street  was  overseer  of  the  whole  parish,  and 
consequently  of  every  part  of  the  parish.     It  certainly 
would  be  a  matter  of  regret  that  a  party  should  be  de- 
prived of  his  right  to  vote  by  reason  of  misdirections 
given  by  the  authorities  of  a  parish,   from  whoih  he 
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1847*  might  expect  to  receive  proper  instructions:  at  the  same 
Eluoi-t  ^*'"®»  '''  *^  ^^^^  found  that  there  had  been  a  failure  in 
The  OTeneers  co^P^AQ<^  ^i^b  the  provisions  of  the  act  of  parliamenty 
of  fe  Maey  ^q  could  not  say  that  he  was  entitled  to  vote.  Upon  the 
best  construction,  howevery  which  I  can  give  to  the  act, 
it  appears  to  me  that  though  the  claimant  has  limited 
the  direction  of  his  notice  to  the  overseers  of  a  town- 
ship, yet,  as  it  was  served  upon  one  of  the  overseers  of 
the  parish,  service  upon  one  is  good  service  upon  all. 
That  being  so,  the  provisions  of  the  101st  section, 
which  was  intended  to  remedy  mistakes  and  inaccu- 
racies of  description,  come  in  aid ;  and  the  barrister, 
upon  looking  at  this  notice,  and  finding  that  there  were 
no  overseers  of  the  township  of  Scotch  Street  but  such 
as  were  overseers  of  the  whole  parish,  was,  I  think, 
justified  in  holding  that  the  notice  of  claim  was  ad- 
dressed to  the  overseers  of  St.  Mary  Withitu  With 
respect  to  the  description  of  the  locality  of  the  pro* 
perty,  no  point  properly  arises  in  this  case,  and  there- 
fore I  confine  my  attention  to  the  address  and  service 
of  the  notice ;  but  it  is  to  be  observed  that  if  the  re- 
vising barrister  had  not  thought  the  description  sufli- 
cient,  it  would  have  been  his  duty  to  have  struck  the 
party's  name  out  of  the  list ;  which  he  has  not  done. 

Cresswell  J.  (a)  I  think  the  decision  of  the  re- 
vising barrister  ought  to  be  affirmed.  It  appears  that 
the  overseers  were  appointed  for  the  whole  parish,  and 
not  for  any  particular  district,  although  their  practice 
was  in  certain  matters  to  act  separately,  each  for  one 
district,  with  the  aid  of  the  assistant  overseer.    They 

(a)  Mauk  J.  was  «bMiit. 
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are,  therefore,  overseers  of   the  parish  of  &•  Mary       1847, 
JVithifij  and  of  every  part  of  it;  and  you  cannot  by  any       Eluott 
misdescription   make  them  otherwise.     When,   there-   j^^  Overseers 
fore,  a  party  describes  persons  as  overseers  of  a  district    ^^^'  ^^*^ 
which  is  within  the  parish,  he  necessarily  means  those 
who  are  overseers  of  the  parish.   The  revising  barrister, 
consequently,  was  quite  at  liberty  to  inquire,  under  the 
101st  section,   whether  the  overseers   were  so  deno- 
minated as  to  be  commonly  understood,  and  I  think  he 
came  to  a  right  conclusion. 

Williams  J.  I  have  felt  some  difficulty  upon  the 
form  of  this  notice.  It  was  directed  to  the  overseers  of 
the  township  of  Scoick  Street^  when  it  should  have  been 
addressed  to  the  overseers  of  Si.  Mary  Within.  That 
was  clearly  inaccurate ;  but  I  now  understand  that  the 
revising  barrister  considered  that  a  description  of  the 
overseers  of  the  parish  of  St.  Mary  Within^  as  overseers 
of  the  township  of  Scotch  Street^  was  in  popular  accepta- 
tion, and  so  as  to  be  commonly  understood,  correct.  I 
therefore  think  his  decision  was  right. 

Decision  affirmed. 


VOL.  I.  8  8 
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1847. 


January  ^5.       PowELL,  Appellant,  and  Price,  Respondent. 

The  appellant      A  T  a  Court  held  before  Henry  Davison^  Esq.,  the 

occupied  a  jLjL 

house  and  shop  barrister  appointed  to  revi3e  the  lists  of  voters  for 

separated  from 

each  other  by  a  the  borough  of  BrecoTi^  the  following  case  was  stated  for 
all  round,  save    the  opinion  of  the  Court. 

pfiOTttfi^*°o^°  The  respondent  duly  objected  to  the  name  of  the 
whh'Sf  sSeet  «PP«llan*  i>«'>"g  retained  in  the  list  of  voters  for  the 
i&^  that  such    borouffh.  on  the  around   that  a  shop,  of  which  the 

house  and  shop  ^  ^  ^' 

were  not  with-    appellant  was  owner  and  occupier,  could  not  be  joined 

in  the  same  •if 

curtilage,  and     with  a  house,  bakchouse,  and  garden,  of  which  he  was 

therefore  could      ,         ,  .  . 

not  be  joined  also  the  owner  and  occupier,  so  as  to  constitute  one 
to  (institute*  entire  qualification  within  the  meaning  of  the  statute 
quaUEcation       ^  ^*  *•  *^*  *^*  *'  ^'^' »  neither  the  last-mentioned  premises 

within  the  without  the  shoD,  nor  the  shop  without  the  last-men- 

meaning  of  the  *^  ^ 

27th  section  of   tioncd  premises,  being  of  the  clear  yearly  value  of  10/., 

the  Reform 

Act  but  the  said  last-mentioned  premises  and  shop  together 

being  of  that  value. 

The  shop  in  question  fronts  a  street  called  Mill 
Street ;  the  house,  bakehouse,  and  garden  in  question 
are  at  the  back  of  the  shop,  and  are  separated  from  it 
by  a  yard,  in  manner  after  mentioned. 

The  voter  is  a  baker ;  the  shop  and  bakehouse  are 
used  by  him  in  his  business,  and  the  house  is  his  dwell' 
ing-house.  On  its  right,  the  shop  is  contiguous  to  a 
house  also  fronting  the  street,  in  the  occupation  of  a 
Mr.  Watkins,  and  is  not  the  property  of  the  voter.  On 
its  left,  the  shop  is  separated  by  a  passage  from  the 
next  house  to  it,  fronting  the  street  on  that  side.  The 
last-mentioned  house  is  the  property  of  the  voter,  but 
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in  the  occupation  of  his  tenant  At  the  farthest  end  of  1847. 
the  passage  from  the  street,  and  contiguous  to,  and  at  p  ^^^ 
right  angles  with  the  last-mentioned  house,  is  another  ^- 

house,  also  the  property  of  the  voter,  but  in  the  occu- 
pation of  another  tenant  of  the  voter.  This  house  is 
contiguous  to,  and  in  the  same  line  with,  the  house  and 
bakehouse  which  constitute  part  of  the  voter's  alleged 
qualification.  Nearly  at  the  farthest  end  of  this  passage 
from  the  street,  to  the  left  hand  on  passing  from  the 
street^  and  at  right  angles  with  the  passage,  is  the  yard 
before  mentioned.  This  yard  lies  between  the  fronts  of 
the  voter's  house  and  bakehouse,  on  the  one  hand,  and 
the  back  of  the  voter's  shop  and  Mr.  JVatkins*8  house  on 
the  other.  The  passage  and  the  yard  are  the  property 
of  the  voter.  The  voter's  tenant  who  occupies  the 
house  contiguous  to  that  of  the  voter  is  the  only  person 
who  has  a  right  of  way  along  the  passage,  and  the  voter 
has  the  exclusive  use  of  the  yard.  The  passage  is  five 
feet  wide,  and  the  yard  is  eight  feet  wide.  The  shop 
has  a  front  door  opening  to  the  street,  and  a  back  door 
opening  to  the  yard.  The  voter's  house  and  bake- 
house have  front  doors  opening  to  the  yard.  The  front 
door  of  the  voter's  house  is  opposite  to  the  back  door 
of  his  shop.  The  voter  passes  from  his  house  and 
■bakehouse  to  his  shop  by  crossing  the  yard,  and  with- 
out going  either  into  the  street  or  the  passage.  The 
Sihop  is  not  contiguous  to  the  house  and  bakehouse,  nor 
is  it  connected  with  them  by  any  intermediate  building, 
fence,  or  other  matter  than  the  soil  of  the  said  yard. 
There  is  a  connection  between  the  bakehouse  and 
Mr.  Watkins^s  house  by  means  of  a  doorway,  which  runs 
across  the  yard,  and  is  let  into  the  bakehouse  on  the 
one  hand,  and  Mr.  Watkins^s  house  on  the  other.     This 

ss  2 
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1847.        doorway  leads  to  the  piggery,  garden,  and  other  con- 

~  veniences  in  the  occupation  of  the  voter.     The  reyising 

^-  barrister  decided  that  the  shop  could  not  be  joined  with 

the  other  premises  in  the  occupation  of  the  voter  so  as 

to  constitute  one  entire  qualification,  and  the  appellant's 

name  was  accordingly  expunged  from  the  list  of  voters. 

Kinglakef  Serjt.  (Jamtaty  1 8th),  for  the  appellant 
The  question  is,  whether  the  shop  which  is  occupied  by 
the  voter  is  to  be  considered  as  part  and  parcel  of  his 
dwelling-house,  in  which  case  the  value  of  the  premises 
would  be  sufiicient,  within  the  meaning  of  stat.  2  fV.4f. 
€»  45.  s,  27«  '  It  must  be  conceded  that,  since  the  case 
of  Dewhunt  v.  Fielden  {a),  a  claimant  cannot  join 
together  two  separate  buildings,  in  order  to  make  up 
the  value  required  to  confer  a  vote  for  a  borough ;  but 
it  is  submitted  that,  in  the  present  case,  the  shop  is 
within  the  curtilage  of  the  dwelling-house,  and  conse- 
quently forms  part  of  it  The  cases  decided  with  refer- 
ence to  the  offence  of  burglary  throw  much  light  upon 
this  point.  In  Russell  on  Crimes  (6),  the  gaieral  doc- 
trine is  thus  stated :  *'  The  mansion  or  dwelljng-house, 
in  which  burglary  might  be  committed,  was  formerly 
held  to  include  the  outhouses,  such  as  warehouses^ 
bams,  stables,  cowhouses  or  dairy-houses,  though  not 
under  the  same  roof,  or  joining  contiguous  to  the 
dwelling-house,  provided  they  were  parcel  thereof.  And 
any  outhouse  within  the  curtilage^  or  same  common 
fence,  as  the  mansion  itself,  was  considered  to  be  parcel 
of  the  mansion,  upon  the  ground  that  the  capital  house 
protected  and  privileged  all  its  branches  and  appurte- 

(a)  AnU,  p.  274.  (ft)  Sd  ed.  p.  798. 
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nants,  if  within  the  curtilage  or  homestall.''  The  law  1847. 
in  this  respect  has  since  been  altered  by  stat.  7  &  j^owell 
8  6.  4.  c.  29.  5.  IS.,  but  the  principles  upon  which  the 
common*Iaw  doctrine,  which  is  still  applicable  in  civil 
cases,  was  based,  are  illustrated  by  Rex  v.  Hancock  {a) ; 
Rex  V.  Chalking  {b) ;  Rex  v.  Clayhwm  {c) ;  Rex  v.  West-- 
"mood  {d) ;  Rex  v.  Walters  (e). 

Peacock  for  the  respondent.  None  of  the  cases  cited 
on  the  other  side  apply  to  the  facts  of  the  present.  In 
each  of  those  cases  there  was  an  entire  enclosure  all 
round;  but  the  barrister  here  finds  that  the  yard  is 
open  to  the  public  street;  and  there  is,  therefore,  no 
common  fence.  If  the  gate  in  a  wall  were  left  open  by 
chance,  the  spot  enclosed  would  still  be  a  curtilage ;  but 
if  there  be  no  gate,  as  here,  and  nothing  to  prevent  any 
one  from  walking  into  the  yard,  there  can  be  no  cur- 
tilage. The  shop  may  be  occupied  as  a  distinct  hold- 
ing, and  there  is  no  difierence  between  the  present  case 
and  that  of  a  person  having  a  bouse  on  one  side  of  the 
street  and  a  shop  on  the  other,  which  could  not  be 
joined  so  as  to  make  up  one  qualification ;  Dewhursi  v. 
Fielden  {g). 

KinglakCf  Seijt.,    in    reply,    referred    to    Taylor  v. 

Clemson  (h). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
Wilde  C.  J.    In  this  case  it  is  stated,  that  the  voter 

(a)  Ruu.  i  By.  C  C  17a  (6)  lb.  334.      « 

(c)  Ih.  360.  (d)  lb,  495. 

(e)  Ryan  j-  Moo.  C.  C.  13.  {g)  Ant^  p.  274. 
(A)  8  Q.  B.  Hep.  978.  1036. 
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1847.       claimed  to  be  entitled  to  vote  in  respect  of  the  occu** 
^~^^^       pation  of  certain  premises,  being  of  the  value  of  30Z.  a 
year,  and  which  premises  consisted  of  a  dwelling-house^ 
with  an  entrance  open  on  one  side  to  a  certain  yard, 
and  a  baker's  shop  fronting  the  street,  which  shop  is  on 
another  side  of  the  yard ;  and  the  question  raised  in  this 
appeal  is,  whether  the  shop,  which  is  essential  in  con* 
stituting  the  necessary  value  to  give  the  claimant  a  title 
to  vote,  can  be  properly  considered  as  part  of  the  house. 
Now,  the  act  of  parliament  which  gives  the  right  of 
voting  in  respect  of  the  occupation  of  a  house  of  10/. 
annual  value,  without  defining  what  shall  or  shall  not 
be  considered  as  a  part  of  the  messuage,  necessarily 
leaves  that  question  to  be  decided  upon  the  general 
principles  of  law  applicable  to  such  a  case ;  and  the 
question  in  this  case  is,  whether  this  shop,  occupied 
by  the  appellant,  can  be  considered  as  a  part  of  the 
dwelling-house,  within  the  meaning  of  the  stat  2  Ifl  4. 
€•  45.  5.  27^  by  which  the  right  to  vote  is  given.     The 
words  of  the  seclion  are,  that  ^^  every  male  person,  &c. 
who  shall  occupy,  as  owner  or  tenant,  any  house,  ware* 
house,  counting-house,  shop,  or  other  building,"  &c 
shall  be  entitled  to  vote.     There  is  nothing  to  enlarge 
the  .meaning  attributed   by  the   law  to   any  of  these 
words.     The  question,  therefore,  is,  whether  a  shop  is 
part  of  a  house,  within  the  legal  meaning  of  the  word 
**  house."     It  may  be  considered  as  settled,  that  ^*  by 
the  grant  of  a  messuage  or  house,  the  garden,  orchard, 
and  curtilage  do  pass; "(a)  but  there  is  no  instance  in 
the  books  where  the  word  "  house  ^  has  been  held  to 
pass  4iot  only  the  house,  but  a   shop,   situated  with 

(a)  Co,  LUt,  5  b. 
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reference  to  it  as  the  shop  in  this  case  is  situated.  It  1847. 
cannot  be  considered  that  this  shop  is  within  the  cur-  p^^^^.^ 
tilage,  when  there  is  no  common  fence  which  encloses 
it ;  and  in  the  numerous  cases  of  indictment  for  bur- 
glary, where  the  question  has  arisen  as  to  what  buildings 
are  within  the  curtilage,  that  term  has  never  been  held 
to  include  buildings  which  were  not  within  the  same 
common  fence  as  the  house.  If  then,  this  shop  cannot 
be  considered  part  of  the  house,  according  to  the  legal 
meaning  giyen  to  the  word  *^  house ''  in  civil  and  in 
criminal  cases,  the  Court  can  discover  no  principle  on 
which  they  are  entitled  to  give  a  more  enlarged  sense 
to  it,  within  the  meaning  of  this  act  of  parliament.  It 
is  not  disputed  that  two  dwelling-houses,  occupied  by 
the  same  person,  would  not  confer  the  franchise ;  why 
then  should  a  house  and  shop  ?  It  would  be  strange  if 
the  owner  and  occupier  of  two  dwelling-houses,  not 
thereby  entitled  to  vote,  by  converting  one  of  the 
houses  into  a  shop,  should  be  capable  of  becoming 
qualified.  It  should  be  observed,  that  the  yard  is  open 
to  other  persons,  who  have  access  to  it  at  will,  there 
being  no  fence  between  the  yard  and  the  street  On 
the  whole  the  Court  can  find  no  circumstances  in  the 
case  which  can  at  all  tend  to  shew  that  this  shop  wpuld 
pass  as  part  of  the  dwelling-house  by  any  general  words 
used  in  a  conveyance,  or  would  be  part  of  such  house 
for  any  civil  or  criminal  purposes  whatsoever.  The 
result  is,  that  the  objection  to  the  vote  must  be  sus- 
tained. 

Decision  affirmed. 
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1847. 


January  S5.    Allen,  Appellant,  and  Gbeeksill,  Bespondent 


The  place  of 
abode  of  a 
Toter  for  a 
borough  was 
described  in 
the  list  made 
out  by  the 
OTerMerB  as 
«<  Lower  MU^ 
ton,**  and  his 
qualifying  pro- 
perty to  be  an 
*'  office  and 
wharf  in 
**  Lichfield 
Street,**  which 
was  situate  in 
Lower  Mitton, 
His  true  place 
of  abode  was 
not  in  Lower 
MUton,  but  at 
JlartMmry, 
though  he  had 
formerly  re- 
sided in  Lower 
Mitton,  but 
never  in  that 
part  of  it  called 
Lichfield  Street. 
A  notice  of  ob- 
jection, address- 
ed to  the  Toter 
at  Lower  Mit' 
ton,  was  left  at 
the  wharf  in 
Lichfield  Street, 
Held,  that  the 
service  was  in- 
sufficient. 


^HIS  was  an  appeal  from  the  decision  oF  Robert 
Bruce  Chichester j  Esq.,  the  revising  barrister  for  the 
borough  of  Betodley^  who  stated  the  following  case :  — 
The  respondent's  name  was  inserted  by  the  overseers 
in  the  list  of  persons  entitled  to  vote  in  the  election  of  a 
member  for  the  borough  of  Bewdley^  in  respect  of  pro- 
perty occupied  in  die  hamlet  of  Lonoer  Mittan^  as  fol- 
lows :  — 


Name. 

Place  of  Abodei 

Natnrs  of 
QuaUficstloo. 

Strrct^Laae,  brother 
like   Place,  where 
the  Property  if  si- 
tuau. 

Oreensill,   Ed- 
ward. 

Lower  Mitton. 

Office  and  wharf. 

Lichfield  StRet 

At  the  Court  held  before  the  revising  barrister  for 
the  said  borough  of  BesMey^  the  appellant,  whose  name 
was  in  the  list  of  voters  for  the  borough  of  Bewdley^  ob- 
jected to  the  name  of  the  respondent  being  retained  in 
the  said  list  for  the  hamlet  of  Lower  Mitton.  It  ap* 
peared  that  the  respondent  formerly  had  a  house  at 
Lower  Mitton^  in  which  he  resided,  but  had  left  auch 
house  for  several  years,  and  at  the  time  of  the  service 
of  the  notice  of  objection  hereafter  mentioned  resided 
at  Hartlebun/y  in  this  county,  which  is  not  within  the 
said  hamlet  of  Lower  Mitton^  and  had  never  resided  at 
the  said  office  and  wharf  in  Lichfield  Street.  A  notice 
of  objection,  duly  signed  by  the  appellant,  addressed  to 
Edward  Greensillj  Lower  Mitton^  was  left  on  the  25th 
August  last  at  the  said  office  and  wharf  in   Ldck/idd 
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Slreet  aforesaid.  Under  these  ctrcamstancesi  it  was  1847. 
contended  on  behalf  of  the  respondent,  that  the  objector  Allmt 
had  not  complied  with  the  provisions  of  the  seventeenth 
section  of  the  stat  6  Vict.  c.  18.,  the  notice  of  objection 
not  having  been  given  to  the  respondent  himself,  nor 
left  at  hb  place  of  abode,  as  stated  in  the  said  list  On 
behalf  of  the  ^peliant,  it  was  contended,  that  as  the 
respondent  had  not  in  fact  any  place  of  abode  at  Lonoer 
Mitiouj  as  described  in  the  said  list,  the  qualifying 
property,  which  was  there  situate,  must  be  deemed  to 
be  bis  place  of  abode,  and  that  no  other  service  could 
in  this  case  have  been  effected,  and  that  such  service  of 
the  notice  was  therefore  sufiScient  The  revising  bar- 
rister decided  that  such  notice  had  not  been  given  or 
left  at  the  place  of  abode  of  the  respondent  as  stated  in 
the  said  list,  within  the  meaning  of  the  seventeenth  sec- 
tion of  the  said  statute,  and  that  the  objector  might  in 
this  case  have  complied  with  that  section  by  sending  a 
notice  by  post,  addressed  to  the  respondent  at  his  place 
of  abode  as  stated  in  the  said  list,  or  by  serving  such 
notice  on  him  personally,  and  he  accordingly  retained 
the  name  of  the  respondent,  and  altered  the  description 
of  his  place  of  abode  in  the  said  list  to  Hartlebury.  The 
respondent,  on  the  revising  barrister  deciding  that  the 
notice  of  objection  was  not  duly  served,  declined  going 
into  evidence  in  support  of  his  qualification.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether,  under  the 
circumstances  mentioned  in  the  above  statement  of  facts, 
the  said  notice  of  objection  was  duly  served  on  the  re- 
spondent. 

W.  J.  Alexander  for  the  appellant  {January  18.).  The 
service  of  the  notice  of  objection  was  sufficient.  The 
Stat.  6  Vict.  c.  18.  s.  17.  enacts  "  that  every  person  ob- 
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1847.       jecting  shall  give  or  cause  to  be  left  at  the  place  of  abode 
Xllik        ^^  ^^^  person  objected  to,  as  stated  in  the  said  listy* 
meaning  the  list  of  votersi  a  notice  of  objection.     The 
objector  has  followed  the  directions  of  the  statute  as 
nearly  as  the  circumstances  of  the  case  would  permit, 
by  addressing  the  notice  to  the  respondent  at  Latser 
Mitton,  described  in  the  list  as  his  place  of  abode,  and 
leaving  it  at  the  place  where  he  was  most  likely  to  be 
found,  namely,  at  the  respondent's  office  and  wharf  in 
Lichfield  Street j  which  is  in  Tjctmer  Mitton*  {CressweUi* 
If  the  objector  had  left  the  notice  at  the  respondent's 
former  place  of  abode  at  Lo^wer  Mitton,  he  would  have 
brought  himself  within  the  words  of  the  act.]     llie  ob* 
jector  ought  not  to  be  prejudiced  by  a  mistake  of  the  over* 
seer's,  and  by  his  having  gone  beyond  the  letter  of  the  act 
in  his  anxiety  that  the  notice  should  reach  the  hands  of 
the  party  for  whom  it  was  intended.   [  Wilde  C.  J.    Your 
argument  amounts  to  this;  that  the  statute  having  pre* 
scribed  that  the  service  should  be  effected  in  a  particular 
way,  you  have  done  it  better  than  was  required  by  the 
act  of  parliament.    If  the  notice  had  been  sent  by  post, 
directed  to  the  respondent  at  Lower  Mittorij  the  pre-* 
sumption  would  have  been   that  it  duly  reached  the 
party  objected  to,  because  Lonoer  Mitton  was  his  place 
of  abode  as  stated  in  the  list  of  voters.]     The  provisions 
of  the  100th  section  do  not  make  it  imperative  upon 
the  objector  to  send  his  notice  by  the  post,  though  they 
leave  him  at  liberty  to  do  so.     The  question  to  be 
determined  here  is  not  whether  Lower  Mitton  was  the 
respondent's  true  place  of  abode,  but  whether  it  was  his 
constructive  place  of  abode,  within  the  meaning  of  this 
act  of  parliament;  and  for  all  that  appears  in  the  case, 
Lichjield  Street^  being  in  Loxer  Mitton^  must  be  takea 
to  be  his  place  of  abode  as  stated  in  the  list. 
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Whitmore  for  the  respondent.  An  objector  may  serve  1847. 
bis  notice  of  objection  in  one  of  three  modes ;  either  allih 
personally,  or  by  leaving  it  at  the  place  of  abode  of  the 
party  objected  to,  or  by  transmitting  it  through  the 
post.  There  is  no  ground  for  suggesting  that  Lichfield 
Street  may  be  taken  to  be  the  respondent's  place  of 
abode,  because  the  case  finds  that  the  respondent  did 
at  one  time  reside  at  Jjctmer  MittoUj  but  never  did  reside 
in  Lichfield  Street.  The  barrister  has  found,  also,  that 
the  wharf  and  office  in  Lichfield  Street  was  not  the 
respondent's  place  of  abode  as  described  in  the  list ;  and 
this  isf  a  question  of  fact,  on  which  the  Court  will  not 
entertain  an  appeal;  stat.  6  Vict.  c.  18.  5.  65.  The  ser- 
vice, therefore,  of  the  notice  was  invalid. 

Alexander*  replied. 

Cur.  adv.  vult. 

Wilde  C.  J.  now  delivered  judgment.  The  objec- 
tion in  this  case  was  to  the  service  of  the  notice  of 
objection.  It  appears  that  a  person  named  AUen  ob« 
jected  to  the  vote  of  the  respondent,  and  that  he  served 
the  notice  of  objection  at  a  certain  wharf  occupied  by 
the  party  objected  to.  The  case  states  distinctly  that 
the  wharf  was  not  the  residence  of  the  respondent ;  and 
the  seventeenth  section  of  the  stat.  6  Vict.  c.  18.  requires 
that  every  person  objecting  shall  give  or  cause  to  be 
lefl  at  the  place  of  abode  of  the  person  objected  to,  as 
stated  in  the  list  of  voters,  a  notice  of  objection.  The 
validity  of  the  notice  of  objection  in  the  present  case, 
therefore,  depends  upon  the  fact  whether  it  was  served 
at  the  residence  of  the  voter  or  nok  It  is  admitted  that 
the  notice  was  not  served  at  his  actual  place  of  re- 
sidence; but  it  is  said  that  it  was  served  at  a  place 
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lSi7t  which  ought  to  be  considered,  for  the  special  purposes 
of  this  act|  as  his  place  of  abode*  It  appears  from  the 
case  that  Lofwer  Mitton^  the  place  described  in  the  list 
of  voters  as  the  respoodent's  place  of  abode,  was  his 
place  of  abode  at  one  time,  but  that  it  had  ceased  to  be 
so  for  many  years ;  the  respondent,  at  the  time  of  the 
service  of  the  notice  of  objection,  being  in  fact  resident 
at  HartUbury*  But  it  has  been  contended  that,  as  the 
mistake  in  the  statement  of  the  respondent's  place  of 
abode  in  the  list  was  the  act  of  the  overseers,  that  cir- 
cumstance ought  not  to  prejudice  the  objector,  who  had 
done  all  *  in  his  power  to  comply  with  the  requisitions 
of  the  act  of  parliament  It  b  to  be  remembered,  how- 
ever, on  the  oth^r  hand,  that  the  party  claiming  to  vote 
has  no  control  over  the  overseers  in  making  out  the  list 
The  question,  therefore,  is  whether,  when  the  overseer, 
by  mbtake  or  from  any  other  cause,  describes  in  the  list 
as  a  party's  place  of  abode  that  which  is  not  his  place 
of  abode,  that  can  in  any  way  affect  the  party  who 
seeks  to  object  to  the  vote.  AVhen  the  act  of  parlia- 
ment comes  to  prescribe  the  duty  of  the  objector,  and 
requires  him  to  serve  his  notice  of  objection  in  one  of 
three  different  modes,  I  apprehend  it  is  in  the  power  of 
the  objector  to  select  which  he  pleases.  If  he  chooses 
to  select  the  particular  mode  of  service  which  is  de- 
scribed in  the  seventeenth  section  by  the  words  *'  cause 
to  be  left  at  the  place  of  abode  of  the  person  objected 
to,"  he  must  take  care  to  see  that  the  place  at  which  he 
serves  the  notice  is  the  party's  place  of  abode ;  and  he 
has  no  just  ground  for  contending  that  the  notice  has 
been  duly  served  there,  because  he  can  shew  that  the 
overseers  have  made  a  mistake,  and  have  supposed  that 
place  to  be  the  residence  of  the  voter,  when  in  fiict  it 
was  not     He  may  always  guard  himself  against  the 
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efiect  of  any  such  mistake  by  adopting  either  of  the 
other  two  modes  of  service,  namely,  personal  service, 
or  sending  the  notice  by  the  post  according  to  the  di- 
rections of  the  act ;  but  if  he  elects  a  particular  mode 
of  service,  without  taking  care  that  it  is  in  conformity 
with  the  statute,  it  is  his  own  fault,  and  he  must  bear 
the  consequences  of  it«  Upon  the  present  occasion, 
therefore,  as  the  revising  barrister  finds,  in  distinct 
terms,  that  the  wharf  at  which  the  notice  was  served 
was  not  the  respondent's  place  of  abode,  and  that  he 
had  no  place  of  abode  in  Ixnoer  Mitton,  it  appears  to 
us  that  the  notice  of  objection  was  not  well  served ;  and 
that  the  decision  of  the  revising  barrister  was  correct  in 
point  of  law,  and  ought  to  be  affirmed. 

Decision  affirmed. 
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Wankltn,  Appellant,  and  Woollbt, 

Bespondent. 


January  25« 


THIS  was  a  consolidated  appeal  from  the  decision  The  revising 
'^  ^  bamster  must 

of  the  revising  barrister  for  the  county  of  Monf  ngn  in  opea 

court  the  in- 

mofidh.    The  statement  of  facts  had  been  tendered  to  dorsement  on 
the  Master  within  the  first  four  days  of  Michaelmas  of  facts  re- 
term,  but  he  had  declined  to  receive  it,  on  the  ground  ^p^,  I,  is. 
that  the  indorsement  required  by  the  stat.  6  Vict.  c.  18.  S,e  abUncl'o" 
s.  42.  had  not  been  signed  by  the  revising  barrister.  I"^**  «gn«ture, 

o  if  o  the  master  has 

An  application  was  subsequently  made  on  behalf  of  the  "®  authority  to 

■^■^  *  ^  enter  the  appeal, 

appellant,  after  the  first  four  Asys  oi  Michaelmas  term  nor  the  court 

jurisdiction  to 
hear  it. 
The  proviaons  of  the  42d  section,  which  relate  to  single  appeals,  are  made  applicable, 
by  the  45th  section,  to  consolidated  appeals. 

Quare,  whether  an  agent,  who  objects  on  behalf  of  another,  can  be  made  an  appellant  in 
a  consolidated  appeal,  or  whether  such  appeUant  must  not  be  a  person  actually  interested 
in  the 'subject-matter  ot  the  appeal  ? 
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1S47.  had  elapsed,  that  the  statement  of  facts  might  be  trans* 
Wamkltn  mitted  to  the  revising  barrister  For  him  to  make  the 
WooLLXT.  necessary  indorsementi  and  that  the  appeal  might,  after 
such  indorsement  had  been  made,  be  entered  nunc  pro 
tunc  with  the  Master.  This  application  was  granted  by 
the  Court,  subject  to  any  objection  which  the  counsel 
for  the  respondent  might  make  when  the  appeal  came 
to  be  argued,  (a)  The  declaration  of  the  appellant,  in 
the  statement  of  facts,  was  in  these  words :  —  "I,  for 
and  on  behalf  of  John  Greaves^  and  all  other  persons 
who  are  interested  as  appellants,  do  appeal  from  this 
decision." 

Cockbum,  when  the  appeal  was  called  on  {January 
18  th),  objected,  on  the  behalf  of  the  respondent,  that 
the  Court  had  no  jurisdiction  to  hear  the  appeal.  The 
Stat.  6  Vict  c.  18.  5.  42.,  after  giving  the  right  of 
appeal,  and  requiring  the  revising  barrister  to  prepare 
and  sign  a  statement  of  facts,  goes  on  to  enact  that 
*^  the  said  barrister  shaU  then  indorse  upon  every  such 
statement  the  name  of  the  county  and  polling  districti 
or  city  and  borough,  and  of  the  parish  or  township  to 
which  the  same  shall  relate;  and  also  the  Christian 
name  and  surname,  and  place  of  abode,  of  the  appellant 
and  of  the  respondent  in  the  matter  of  the  said  appeal, 
and  shall  sign  and  date  such  indorsement ;  and  the  said 
barrister  shall  deliver  such  statement,  with  such  indorse- 
ment thereon,  to  the  said  appellant,  to  be  by  him  trans- 
mitted to  her  Majesty's  Court  of  Common  Pleas  at 
Westminster,  in  the  manner  hereinafter  mentioned ;  and 
the  said  barrister  shall  also  deliver  a  copy  of  such  state- 

(a)  See  Pring  t.  Esicouri,  anti,  p.  505. 
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nient,  with  the  said  indorsement  thereon,  to  the  respond-  1847. 
ent  in  such  appeal  who  shall  require  the  same."  The  Wamklth 
obvious  meaning  of  the  section  is  that  the  indorsement  _  ^*^ 
should  be  made  and  signed  by  the  barrister  in  open 
Gburt.  When  the  appellant  endeavoured  to  enter  the 
appeal  in  the  first  instance  with  the  Master,  the  state- 
ment of  facts,  wanting  the  barrister's  signature  to  the 
indorsement,  was  not  such  a  document  as  the  Master, 
under  sect  62«,  was  at  liberty  to  receive.  The  sixty- 
fourth  section  provides  that  no  appeal  shall  be  enter- 
tained or  heard  by  the  Court,  **  unless  notice  shall 
have  been  given  by  the  appellant  to  the  Masters  of  the 
said  Court  at  the  time,  and  in  the  manner  herein- 
before mentioned.''  The  notice  is  required  by  the  sixty- 
second  section  to  be  given  to  the  Master  at  the  same 
time  as  the  statement  of  the  case ;  and  consequently  no 
proper  notice  has  been  given,  and  the  Court  has  no 
power  to  permit  the  appeal  to  be  entered  nunc  pro  tunc. 

Keatingf  for  the  appellant.  The  forty-second  section^ 
does  not  apply  to  consolidated  appeals,  which  are 
regulated  by  the  provisions  of  the  forty-fourth  section. 
Nothing  is  said  in  that  section  about  indorsement,  and 
it  would  lead  to  the  greatest  possible  inconvenience,  if 
it  were  held  that,  in  a  consolidated  appeal,  the  names 
of  perhaps  200  or  SCO  appellants  must  be  indorsed  on 
the  case. 

Cockbumy  in  reply.  The  forty-fifth  section  of  the  act 
provides  that  proceedings  in  consolidated  appeals  shall 
be  subject  to  the  same  rules  and  regulations  as  a  single 
appeal. 

Cur»  adv.  vtdf* 
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1847.  WfLDE  C.  J.  now  delivered  the  judgment  of  the 

Court. 


Wavkltit 


v<  In  this  case  we  are  of  opinion  that  the  appeal  does 

not  come  before  the  Court  under  such  circumstances  as 
to  give  us  jurisdiction  to  hear  it.  It  appears  that  the 
appeal  was  brought  to  the  Master  to  be  entered,  ac- 
cording to  the  provisions  of  the  act  of  parliament ;  but 
that  when  oflTered  to  the  Master  it  had  not  the  indorse- 
ment signed  by  the  revising  barrister.  An  application 
was  then  made  to  the  Court  that  the  case  should  be 
signed  by  the  revising  barrister  at  a  period  subsequent 
to  that  at  which  it  ought  to  have  been  regularly  entered, 
and  afterwards  to  allow  the  appeal  to  be  entered  nunc 
pro  tunc.  The  Court,  without  expressing  any  opinion 
as  to  what  would  be  the  effect  of  such  a  signature,  per- 
mitted the  appeal  to  be  entered,  subject  to  any  objection 
which  might  be  raised,  when  the  appeal  came  on  for 
argument,  against  the  right  of  the  appellant  to  be  heard. 
Accordingly,  the  case  having  been  signed  by  the  bar- 
rister after  the  first  four  days  of  Michaelmas  Term  had 
elapsed,  the  appeal  was  brought  to  the  Master,  and 
was  entered.  When  the  case  was  called  on,  Mr.  Codt^ 
bunh  on  the  part  of  the  respondent,  objected  that  there 
had  not  been  a  sufficient  compliance  with  the  provisions 
of  the  forty^econd  section  of  the  act  of  parliament,  and 
consequently  that  the  appeal  could  not  be  heard.  The 
Stat.  6  Fict*  c.  18.  5.  41.  directs  in  what  manner  the 
proceedings  are  to  be  conducted  before  the  revising 
barrister  in  his  Court;  and  the  forty-second  section 
enacts,  *^  That  it  shall  be  lawful  for  any  person  who, 
under  the  provisions  hereinbefore  contained,  shall  hare 
made  any  claim  to  have  his  name  inserted  in  any  list,  or 
made  any  objection  to  any  other  person  as  not  entitled 
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to  have  his  name  inserted  in  any  list)  or  whose  name  1847. 
shall  have  been  expunged  from  any  list,  and  who  in  Wakklth 
any  such  case  shall  be  aggrieved  by  or  dissatisfied  with  «^  ^' 
any  decision  of  any  revising  barrister  on  any  point  of  law 
material  to  the  result  of  such  case,  either  himself  or  by 
some  person  on  his  behalf,  to  give  to  the  revising  barrister 
in  Court,  before  the  rising  of  the  said  Court,  on  the  same 
day  on  which  such  decision  shall  have  been  pronounced, 
a  notice  in  writing  that  he  is  desirous  to  appeal,  and  m 
such  notice  shall  shortly  state  the  decision  against  which 
he  desires  to  appeal."  The  section  proceeds  to  provide 
for  the  way  in  which  the' statement  of  fac&  is  to  be 
prepared  by  the  barrister,  and  it  then  goes  on  to  say 
that  **  the  said  barrbter  shall  then  indorse  upon  every 
such  statement  the  name  of  the  county  and  polling 
district,  or  city  and  borough,  and  of  the  parish  or  town- 
ship to  which  the  same  shall  relate;  and*  also  the 
christian  name  and  surname,  and  place  of  abode,  of  the 
appellant  and  of  the  respondent  in  the  matter  of  the 
said  appeal ;  and  shall  sign  and  date  such  indorsement ; 
and' the  said  revising  barrister  shall  deliver  such  state- 
ment, with  such  indorsement  thereon,  to  the  said  ap- 
pellant, to  be  by  him  transmitted  to  her  Majesty's  Court 
of  Common  Pleas  at  fFesiminster,  in  the  manner  herein- 
after mentioned,"  &c.  The  sixtieth  section  enacts, 
^'  That  all  matters  of  appeal  from  or  in  respect  of  any 
decision  of  any  revising  barrister  entertained  in  manner 
hereinbefore  mentioned,  shall  be  prosecuted,  heard,  and 
determined  in  and  by  her  Majesty's  Court  of  Common 
Pleas,  at  Westminster "  &c.  And  by  the  sixty-second 
section  it  is  enacted,  *'  That  every  appellant  who  shall 
intend  to  prosecute  hb  appeal  shall,  within  the  first 

VOL.  I.  T  T 
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1 84-7.  four  days  in  the  Michaelmas  Term  next  after  the  decision 
Wawklik  '^  which  such  appeal  shall  relate,  transmit  to  the 
-„  ^*  Masters  of  the  said  Court  of  Common  Pleas  the  state- 

WOOLLST. 

ment  in  writing  so  signed  by  the  said  revising  barrister 
as  aforesaid,  and  shall  also  therewith  give  or  send  a 
notice  signed  by  him,  stating  therein  his  intention  to 
prosecute  the  said  appeal." 

Now,  the  question  that  arises  here  is,  whether,  as  no 
sufficient  indorsement  had  been  made  when  the  case 
was  first  brought  to  the  Master  for  the  purpose  of 
being  entered,  the  appeal  has  since  been  so  entered  as 
to  entitle  'the  appellant  to  be  heard.  My  learned 
brothers  agree  with  me  in  thinking  that  the  indorse- 
ment was  essential,  in  order  to  render  the  appeal  ef- 
fectual, and  to  give  the  Court  jurisdiction  to  hear  it. 
It  must  be  observed  that  the  whole  mode  of  proceeding 
in  appeals  is  regulated  by  the  stat.  6  VicL  c.  18.;  and 
it  is  very  difficult  to  say  what  portion  of  those  regu- 
lations are  to  be  considered  obligatory,  and  what  merely 
directory.  Upon  the  present  occasion  the  argument 
has  been  that  the  objection  founded  on  the  absence  of  a 
sufficient  indorsement  does  not  apply  to  the  case  before 
the  Court,  because  this  was  a  consolidated  appeal,  and 
it  was  contended  that  the  requisitions  of  the  forty-second 
section  were  limited  to  single  appeals,  not  being  re- 
peated in  the  forty-fourth  section,  which  regulates  the 
proceedings  in  a  consolidated  appeal.  But  the  forty* 
fifth  section  provides,  "That  in  and  with  regard  to 
every  such  consolidated  appeal  the  like  proceeding 
shall  be  had  and  taken,  and  the  like  rules  and  regu- 
lations shall  apply,  as  in  the  case  of  any  other  appeal 
under  this  act."  It  is  under  that  section  that  the  trans- 
mission to  the  Court  of  every  part  of  the  proceedings 
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relating  to  a  consolidated  appeal  is  authorised.  There  1847. 
are  no  rules  prescribed  by  which  those  things  can  be  Wahklyk 
effected  which  are  necessary  to  be  done  in  order  to  ^  ^^ 
bring  the  appeal  to  the  stage  at  which  it  is  to  be  heard, 
except  with  reference  to  the  directions  which  are  given 
in  regard  to  a  single  appeal.  It  seems  to  me,  therefore, 
that  the  only  ground  of  argument  relied  on  as  an  answer 
to  the  objection  altogether  fails.  The  forty-fifth  section 
draws  down  to  itself  and  embodies  all  the  rules  and  re- 
gulations relating  to  single  appeals,  which  are  contained 
in  the  forty*second  section,  and  makes  them  applicable  to' 
consolidated  appeals,  for  which  they  are  quite  as  necessary 
as  for  a  single  appeal,  if  not  more  so.  If  the  signature 
to. the  indorsement  be  requisite  in  a  single  appeal,  where 
there  is  only  one  appellant,  it  becomes  much  more  im- 
portant in  consolidated  appeals.  There  have  been  cases 
before  the  Court  in  which  a  hundred  votes  and  upwards 
have  depended  upon  one  decision,  and  any  one  of  the 
claimants  might  appeal ;  consequently  the  signature  of 
the  revising  barrister  to  the  indorsement,  sanctioning 
the  right  of  each  particular  appellant  to  appeal,  is  highly 
important  in  such  cases.  It  appears,  therefore,  to  us 
that,  instead  of  the  revising  barrister's  indorsement 
being  less  necessary  in  the  case  of  a  consolidated  appeal, 
it, is  rendered  more  essential  than  where  the  appeal  is  a 
single  one.  The  only  question,  then,  is  whether  or  not 
those  regulations  which  are  contained  in  the  section  re- 
ferring to  proceedings  in  regard  to  single  appeals  are 
brought  down  by  the  general  words  which  I  have  read, 
and  incorporated  with  the  forty-fifth  section.  Taking 
that  to  be  so,  then,  unless  we  find  something  in  the 
forty-fifth  section  dispensing  with  the  signature,  the 
Court  must  hold  that  all  the  regulations  in  the  forty- 
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1 847*  second  section  apply  to  the  case  of  a  consolidated  appeal. 
Wahxlth  Throughout  that  section,  the  indorsement  is  constantly 
referred  to.  The  barrister  is  to  sign  the  case  and  the 
indorsement ;  he  is  to  deliver  the  case  to  the  appellant 
with  the  indorsement;  he  is  to  deliver  a  copy  of  the 
case,  with  the  indorsement,  to  the  respondent ;  and  he 
is  to  date  the  indorsement  Here  the  indorsement  is 
dated  in  September  last;  but  the  time  when  it  was  signed 
is  judicially  known  to  the  Court  to  have  been  after  the 
first  four  days  o( Michaelmas  Term.  The  direction  in  the 
forty-second  section  that  the  indorsement  shall  be  dated, 
and  that  the  barrister  **  shall  then  indorse  "  &c  points 
to  the  period  at  which  the  C!onrt  is  sitting ;  and  it  is 
to  be  observed  that  he  is  required  to  do  in  open  Court 
most,  if  not  all,  of  those  acts  which  he  is  called  on  to 
perform.  It  seems  clear,  therefore,  that  the  indorse- 
ment was  intended  to  precede  the  delivery  of  the  case  to 
the  respective  parties  to  the  appeal,  and  consequently  to 
precede  the  entry,  of  the  appeal  by  the  Master.  On 
the  whole  we  think  that  the  present  objection  is  well 
founded,  and  therefore  that  the  Court  cannot  hear  the 
appeal. 

There  is  another  objection  in  the  way  of  the  appel- 
lant, which  raises  a  question  of  considerable  difficult ; 
but  the  Court  do  not  profess  to  give  any  opinion 
upon  it,  and  only  draw  attention  to  it  now,  in  order 
that  the  objection  may  not  arise  in  future  cases.  It 
appears  by  the  forty-second  section,  that  a  person  dis- 
satisfied with  the  decision  of  the  barrister  may,  either 
by  himself  or  by  some  person  on  his  behalf,  give  notice 
of  appeal  to  the  revising  barrister ;  and  then  it  says, 
<^  The  appellant  shall,  by  himself  or  some  one  on  his 
behalf,  at  the  end  of  the  said  statement,  make  a  declara« 
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lion  in  writing,  under  his  hand,  to  the  following  effect,  1847. 
•  I  appeal  from  this  decision.' "  These  words  are  not  Wamklth 
quite  consistent  with  one  another;  unless  they  mean 
that  the  person  who  acts  on  the  behalf  of  another  must 
be  prepared  with  that  party's  actual  signature,  in  which 
case  he  might  sign  the  declaration  **  I  appeal  from  this 
decision.''  Then,  the  forty-fourth  section  says,  ^^  That 
if  it  shall  appear  to  any  revbing  barrister  that  the 
validity  of  any  number  of  such  claims  or  objections 
determined  by  him  at  any  court  as  aforesaid  depends 
and  has  been  decided  by  him  upon  the  same  point  or 
points  of  law,  and  the  parties,  or  any  of  them,  aggrieved 
by  or  dissatisfied  with  his  decision  thereon,  shall  have 
given  notice  of  an  intention  to  appeal  therefrom,  it  shall 
in  such  case  be  lawful  for  the  said  barrister  to  declare 
that  the  appeals  against  such  decision  ought  to  be  con- 
solidated &C. ;  and  thereupon  it  shall  be  lawful  for  the 
said  barrister  to  name  any  person  interested,  and  con- 
senting, for  and  on  behalf  of  himself  and  all  other 
persons  in  like  manner  interested  in  such  appeals  to  be 
the  appellant  or  respondent  respectively  in  such  con- 
solidated appeal  &c. ;  and  the  person  so  named  appel- 
lant &C.,  or  some  one  in  his  behalf,  shall,  at  the  end  of 
the  said  statement,  make  and  sign  a  declaration  in  the 
form  or  to  the  effect  following :  *  I,  for  myself  and  on 
behalf  of  all  the  other  persons  who  are  interested  as 
appellants  in  this  matter,  and  whose  names  are  here- 
under written,  do  appeal  against  this'  decision'  &c. 
And  the  person  so  named  respondent  in  such  con- 
solidated appeal,  or  some  one  on  his  behalf,  shall  in  like 
manner  make  and  sign  a  declaration  in  writing  in  the 
form  or  to  the  effect  following :  <  I,  for  myself  and  on 
behalf  of  all  the  other  persons  interested  as  respondents 
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1847.  in  this  matter  &c.  do  agree  to  appear  Sec.'"  The  bar^ 
Waxkltw  rbtcr,  therefore,  in  the  case  of  a  consolidated  appeal  is 
„  ^-  only  authorised  to  receive  a  declaration,  either  from  an 

WoOLLKXi     ^  ^ 

appellant  or  respondent,  from  a  person  acting  for  hint' 
selfj  and  on  behalf  of  all  other  persons  interested  in 
like  manner.  Now,  on  referring  to  the  language  of  the 
declaration  in  the  present  case,  instead  of  finding  that 
the  appellant  has  signed  it  for  himself  and  all  other 
persons  interested,  we  see  that  an  agent  of  the  name  of 
Wanklyn  says,  *^  I,  on  behalf  of  John  Greaves^  appeal 
from  this  decbion ; "  not  following  the  form  given  either 
in  the  forty-second  or  the  forty-fifth  sections.  It  may 
be  argued,  that  the  revbing  barrister  has  no  authority 
to  sanction  the  appeal  of  any  person  whatever,  except 
the  person  actually  interested  in  the  subject-matter  of 
t(ie  appeal ;  and  it  may  be  material,  if  the  objection  be 
well  founded,  as  to  which  the  Court  give  no  opinion, 
that  such  questions  should  be  avoided  in  future. 

Appeal  struck  out 
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WooLLET,  Appellant,  and  Davis,  Respondent.      Fdn-uary  i. 


A  T  a  Court  held  before  T.  C  S.  Kynnerdey^  Esq., 
the  barrister  appointed  to  revise  the  lists  of  voters 
for  the  county  of  Monmouth^  James  Birch  oI)jected  to 
the  name  of  John  LteweUyn  being  retained  in  the  list  of 
voters  for  the  parish  of  Peterstone  in  the  said  county. 
The  notice  of  objection  sent  to  the  said  John  Llewellyn 
by  the  said  James  Birch  was  as  follows :  — 

"  To  Mr.  John  Llewellyn. 
"I  hereby  give  you  notice,   that  I  object  to  your 
name  being  retained  in  the  Peterstone  List  of  Voters  for 
the  county  of  Monmouth. 

<' Dated  this  22nd  day  of  Augnst^  184*6. 

(Signed)         "  James  Birch,  of  *  The  Oaks/ 
**  On  the  Register  of  Voters  for  the  Parish  of  St. 
WoollosJ' 

A  notice,  similarly  signed,  was  sent  by  the  said  James 
Birch  to  the  overseers  of  the  parish  of  Peterstone.  In 
the  list  of  voters  for  the  parish  of  St.  fVoollos  the  de- 
scription of  the  said  James  Birch  was  as  follows :  — 


Christiiin^Name 
aod  Surname,  Ac. 

Place  of  Abode. 

Natttre  of 
Qualification. 

.Street,  Lane,  or  other 
like    Place    in     this 
Parish,  &c. 

Birch,  James. 

SL  WooUos. 

House  and  Land 
as  Occupier. 

The  Oaks. 

In  a  notice  of 
objection  to  a 
county  voter, 
the  objector  de- 
scribed himself 
as  "  of  '  The 
Oaksy*  on  the 
register  of 
voters  for  the 
parish  of  St, 
WooUos."*     His 
name  was  on 
the  list  of  voters 
for  that  parish, 
and  in  the 
fourth  column, 
the  description 
given  of 
his  qualify- 
ing property 
was  "  The 
Oaks,*'     Held, 
that  such  notice 
of  objection  and 
list  of  voters 
could  not  be 
"coupled  to- 
gether for  the 
purpose  of  fur- 
nishing a  cor- 
rect description 
of  the  objector's 
place  of  abode, 
which  must  be 
collected  from 
the  notice  it- 
self; and,  con- 
sequently, the 
description  of 
the  place  of 
abode  in  the 
notice  being 
too  general, 
that  the  notice 
was  insufficient. 


It  was  objected,  on  the  part  of  the  voter,  that  the 
place  of  abode  of  the  said  James  Bircliy  described  in  the 
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1847.        register  as  SL  WodloSi  was  not  set  forth  in  the  notice  of 
Zl  *■  objection  in  manner  and  form  required  by  law,  inasmuch 

"*'  as  it  did  not  appear  by  necessary  implication  that  ^^The 

Oaks/'  mentioned  in  the  notice  of  objection  as  hb  place 
of  abode,  was  in  the  parish  of  Si*  WooUoSf  or  where  it 
was  situated.  The  revising  barrister  decided,  that  the 
notice  of  objection  was  sufficient,  and,  no  evidence 
having  been  offered  in  support  of  the  vote  of  the  said 
John  UemeUyny  expunged  his  name  from  the  list  of 
voters. 

The  place  of  abode  of  the  objector  was  proved  to  be 
<<  The  Oaks,"  in  the  parish  of  St.  WooUos.  The  ques- 
tion for  the  opinion  of  the  C!ourt  of  C!ommon  Pleas  was, 
whether,  coupling  together  the  notice  of  objection  and 
the  list  of  voters  for  the  parish  otSt.  WoolloSy  it  did  not 
sufficiently  appear,  that  the  place  called  <^The  Oaks,*^ 
(stated  in  the  list  of  voters  to  be  the  house  occupied  by 
the  said  James  Birchf)  was  his  place  of  abode,  and  that 
it  was  situate  in  the  parish  of  St.  fVoollos.  If  the  Court 
should  be  of  opinion  that  the  notice  was  sufficient,  the 
register  was  to  stand  without  correction ;  if  they  should 
be  of  a  contrary  opinion,  the  name  of  the  said  Jokn 
lieweUyn  was  to  be  inserted  in  the  list  of  voters  for  the 
parish  of  Peterstone. 

Cockbum  (in  Michaelmas  Term,  Naoember  16th)  for 
the  appellant  The  objector  has  not  complied  either 
with  the  letter  or  the  spirit  of  the  stat  6  Vict.  c.  18. 
s.  7«  The  notice  of  objection  required  to  be  given  by 
that  section  must  be  ^^according  to  the  form  numbered 
(5.)  in  the  said  Schedule  (A.),  or  to  the  like  effect'' 
The  objector  has  not  followed  the  form,  because  he  has 
omitted  giving  any  sufficient  description  of  his  place  of 
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abode  at  the  foot  of  his  notice;  and  he  has  not  in  any  18i7. 
other  way  furnished  the  information  which  the  act  in-  Woollet 
tended  should  be  supplied.  He  states,  indeed,  in  his  ^^J^ 
notice,  that  he  is  of  ^^  The  Oaks,"  on  the  register  of 
voters  for  the  parish  of  Si*  Wodlos  /  but  upon  reference 
to  the  second  column  in  the  list  of  voters,  it  will  be 
found  that  there  is  no  description  of  the  objector^s  place 
of  abode,  which  is  merely  stated  to  be  within  the  limits 
of  the  parish  of  St.  WodUos.  In  the  fourth  column  of 
the  list  the  words  ^^  The  Oaks  "  appear ;  those  words, 
however,  have  no  reference  to  the  objector's  place  of 
abode,  but  simply  to  the  situation  of  his  qualifying  pro- 
perty. An  objector  may  reside  in  a  different  county 
from  that  in  which  the  property  which  qualifies  him  as 
a  county  voter  is  situate.  In  Gadsby  v.  Warburton  (a) 
the  Court  held  a  notice  of  objection  sufficient,  in  which' 
the  objector  described  his  place  of  abode  as  *'  Poplar 
Graoei  Didsbuty;  **  but  in  that  case  there  was  a  reference 
to  a  known  locality,  which  would  have  assisted  the  party 
objected  to  in  his  inquiries  after  the  objector.  No  in- 
formation of  the  kind  has  been  given  in  the  present 
instance. 

Ketxting  for  the  respondent.  In  Knawles  v.  Brook' 
ing  {b)  it  was  held  by  a  majority  of  the  judges  of  this 
Court  that  a  notice  of  objection  was  valid,  although  the 
objector's  place  of  abode,  as  described  in  the  notice,  was 
altogether  different  from  that  which  appeared  against  his 
name  upon  the  list  of  voters.  That  is  a  much  stronger 
case  than  the  present  IMauUf  J.  The  question  here 
is,  whether  an  objector  who  resides  in  Cumberland  or 

(a)  Antd,  p.  136.  (6)  Ante»  p.  461. 
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1847.  Corrmall  may  describe  his  place  of  abode  as  <<  The 
Oah"  without  adding  any  thing  else.]  A  party  is  not 
obliged  to  describe  his  place  of  abode  as  being  within 
the  limits  of  a  parish ;  and  if  he  were  compelled  to  do 
so,  in  many  instances  the  information  would  be  nuga- 
tory. The  parish  of  Cheltenham  contains  80,000  inha- 
bitants, and  the  parish  of  St.Pancras  is  twenty-one 
miles  in  circumference.  Gadsby  v.  WarburUm  (a),  which 
has  been  referred  to  on  the  other  side,  is  itself  an 
authority  to  shew  that  in  describing  an  objector's  place 
of  abode,  the  nan^e  of  the  parish  in  which  it  is  situate 
need  not  be  stated.  In  every  case  which  has  yet  been 
decided  upon  the  sufficiency  of  a  notice  of  objection 
the  question  has  been  whether  the  party  objected  to 
has  had  reasonable  information  respecting  the  locality 
in  which  the  objector  is  to  be  found.  [^MauU,  J.  An 
objector's  place  of  abode,  if  described  as  ^^  S,  Pump 
Courts  Temple^**  would  be  sufficient,  because  the  party 
might  be  easily  found  there ;  but  if  he  were  to  describe 
himself  as  of  "  Manchestet^*^  or  "  The  Oaks"  or  "  Rose 
Villa"  I  think  it  would  be  rather  too  general]  The 
barrister  has  found  that  the  objector's  place  of  abode 
was  "  The  Oaks"  in  the  parish  of  SL  Woollost  which  is 
a  question  of  fact  rather  than  of  law ;  Hinton  v.  Hin^ 
ton.  {b) 

Cockbum  in  reply.  The  revising  barrister  had  no 
right  to  take  the  list  of  voters  in  order  to  eke  out  the 
sufficiency  of  the  notice  of  objection ;  and  it  is  clear  that 
he  could  not  have  held  the  notice  of  objection  to  be 
good  per  se^  or  he  would*  not  have  left  it  as  a  question 

(a)  Ante,  p.  136.  (6)  Ant^  p.  529. 
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for  the  Court  to  decide  whether  it  would  be  sufficient        1847. 
when  coupled  with  the  list  of  voters.  Woollet 

Cur^  adv.  miU.        ^  "' 

Wilde  C.  J.  now  delivered  judgment.  The  question 
raised  by  the  case  for  the  opinion  of  tlie  Court  is  ex- 
pressed in  the  following  terms :  —  *^  Whetheri  coupling 
together  the  notice  of  objection  and  the  list  of  voters  for 
the  parish  of  &.  fVooUos^  it  did  not  sufficiently  appear 
that  the  place  called  ^  TTie  Oaks^^  stated  in  the  list  of 
voters  to  be  the  house  occupied  by  the  said  James  Birch 
(the  objector),  was  his  place  of  abode^  and  that  it  was 
situate  in  the  parish  of  St.  Woollos.^*  The  question,  al- 
though not  very  accurately  expressed,  which  is  intended 
to  be  raised  for  the  opinion  of  the  Court,  depends  upon 
the  construction  of  stat.  6  VicL  c.  18.  5.  7.  By  that 
section  any  person,  objecting  to  the  name  of  any  other 
person  being  retained  in  any  list  of  voters  for  a  county, 
is  required  to  give  notice  to  the  person  objected  to  ac- 
cording to  the  form  No.  (5.)  Schedule  (A.),  "  or  to  the 
like  effect"  The  form  referred  to  denotes  that  the 
notice  is  to  contain  a  statement  of  the  place  of  abode  of 
the  objector,  and  the  name  of  the  parish  in  which  the 
objector  is  registered;  and  it  also  prescribes  that  the 
name  of  the  party  objected  to,  and  the  place  of  his 
abode,  as  described  in  the  list  of  voters,  shall  be  in- 
serted in  the  notice.  In  this  case  the  names  both  of 
the  objector  and  the  person  objected  to  were  contained 
in  the  list  of  voters  for  the  county  of  Monmouth,  The 
notice  of  objection  stated  the  objector's  place  of  abode 
to  be  "  The  Oaks/*  without  any  more  particular  de- 
scription; and  added,  that  the  objector's  name  was  • 
on  the  register  of  voters  for  the  parish  of  5/.  Woollos. 
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1847.        The  latter  statement,  it  is  to  be  obsenred,  imported  only 
YfooLLB      ^^^^  ^^^  property  qualification  of  the  objector  was 

Datu.        locally  situated  in  the  parish,  and  not  that  he  was  resi- 
dent within  it     The  case  then  states  that  the  person 
objected  to  attended  before  the  revising  barrister  and 
declined  to  prove  his  qualification,  upon  the  ground 
that  the  objector  had  not  complied  with  the  statute,  by 
stating  his  place  of  abode  in  the  notice  given  by  him, 
such  statement  being  so  general  as  not  to  be  available 
as  a  statement  of  his  place  of  abode*     It  appearsy  fur- 
ther, from  the  case,  that  the  controversy  before  the 
barrister  was,  that  the  statement  contained  in  the  notice 
was  insufficient;  but  it  was  also  contended,  that  the 
notice  also  stated  that  the  objector  was  resident  in  the 
parish  of  St.  Wodlosy  and  that  the  party  receiving  the 
notice  might,  by  resorting  to  the  register,  have  learned 
that  <<  The  Oaks "   was  in  the  parish  of  St.  WooOos^ 
and  that,  therefore,  the  notice  was  sufficient      The 
barrister  admitted  this  to  be  the  case,  and  held  that  the 
notice,  though  insufficient  in  itself,  might  be  made  valid 
by  being  coupled  with  the  register;  and  as  the  two 
documents  so  coupled  together  furnished  the  means  of 
ascertaining  that  the  objector's  place  of  abode  was  at 
<<  JTie  Oaks,''  in  the  parish  of  St.  fFoollos,  he  held  that 
the  notice  was  in  sufficient  conformity  with  the  statute. 
We  are  of  opinion  that  this  decision  is  wrong,  and  that 
the  notice  of  objection  is  not  made  in  the  form  or  to  the 
effect  required  by  the  statute.     The  party  receiving  the 
notice  is  not  bound  to  take  the  trouble  of  resorting  to 
any  other  means  than   the  notice  itself  in  order  to 
obtain  information  as  to  the  place  of  abode  of  the  party 
sending  it 

Decision  reversed. 
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BUILDING. 
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See  Qualification,  B.  (c)  (</). 

BURGAGE  TENURE. 
See  Qualification,  A.  (a)  1. 

BURGESSES. 
See  Freemen. 


CASE,  HEARING  OF. 
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CHARITIES. 
See  Qualification,  A.  (a)  3,  4,  5. 

CLAIM,  NOTICE  OF. 
See  Notice  of  Claim. 

CLAIM  TO  BE  RATED. 
See  Qualification,  B.  (g). 

"  CLEAR  YEARLY  VALUE.'' 

See  Qualification,  B.  (e)  1,  2. 


CLERK  TO  INSPECTOR  OF 
TAXES. 

See  Disqualification  of 
Electors,  4. 

COLLECTORS  OF  WINDOW- 
TAX. 

See  Disqualification  of 
Electors,  2. 

COxMMITTEES  OF  HOUSE  OF 
COMMONS. 

See  Election  Committees, 
Decisions  of. 

*«  COMMONLY  UNDER- 
STOOD." 

See  Misnomer. 

CONSOLIDATED  APPEAL. 

Qucere,  whether  an  agent,  who  ob- 
jects on  behalf  of  another,  can  be 
made  an  Appellant  in  a  consoli- 
dated appeal,  or  whether  such 
Appellant  must  not  be  a  person 
actually  interested  in  the  subject- 
matter  of  the  appeal.  Wanklyn 
V.  JVoollet,  Page  597 

And  see  Practice,  A.  2,  3  ;  E.  2. 

CONVEYANCE. 

See  Qualification,  A.  (a)  1.  6,  7, 
8,9,10,  11. 

COSTS. 
See  Practice,  G. 

COUNTIES. 
See  Qualification,  A. 


COW-HOUSE. 
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COW-HOUSE. 

See  Qualification,  B.  (b)  1.  3. 

CURTILAGE,  BUILDINGS 
WITHIN. 

See  Qualification,  B.  (d). 


DATE,  IN  NOTICE  OF  OB- 
JECTION. 

See  Notice  of  Objection,  A.  (a). 

DESCRIPTION  OF  PRO- 
PERTY. 

See  List  of  Voters,  B.  3. ;  C.  (a). 

DISQUALIFICATION  OF 
ELECTORS. 
1.  A  person  employed  under  the 
Post-office,  at  any  time  within 
twelve  calendar  months  of  the  last 
day  of  Jul^9  to  carry  letters  and 
receive  the  postage  thereon,  is  not 
entitled  to  be  registered.  Coo- 
per  V.  Harris  (Austin's  Case), 

Page  207 
%  A  collector  of  the  window-tax  is 
entitled  to  vote;  for,  notwith- 
standing the  Stat.  43  G.  3.  c.  99., 
he  is  still  to  be  considered  as 
appointed  by  the  Land  Tax  Com- 
missioners, and  not  by  the  Com- 
missioners of  Assessed  Taxes,  and 
is  therefore  within  the  exception 
created  by  the  second  section  of 
Stat.  22  G.  3.  c.  41.  D^er  v. 
Gough,  220 


3.  Assessors  of  the  window-tax  have 
also  a  right  to  vote.  Baxter  v. 
The  Overseers  of  Doncaster^ 

Page  227.  note  (a) 

4.  A  clerk  to  a  receiving  inspector 
of  taxes  appointed  and  paid  by 
the  Treasury,  under  stat.  1  &  2  fT. 
4.  c.  18.  s.  2.,  was  in  the  habit  of 
assisting  the  inspector  in  the  re- 
ceipt of  the  window  duties,  &c. 
The  clerk  took  the  oath  for  col- 
lectors or  officers  for  receipt  under 
the  Income  Tax  Act,  but  he  had 
not  been  recognised  in  any  other 
way  as  a  public  officer,  and  his 
salary  was  paid,  and  he  was  ap- 
pointed, and  was  liable  to  be  dis- 
charged by  the  inspector.  Heldy 
that  he  was  not  disqualified  by  the 
Stat.  22  G.  3.  c.  41.  s.  1.  Cooper 
v.  Harris  (Clenishaw's  Case),  228 

DUPLICATE. 

See  Notice  of  Claim,  B.  (c). 

Notice  of  Objection,  C.  1.  3,  4. 

DWELLING-HOUSE. 
See  Qualification,  B.  (b)  2. 


ELECTION  COMMITTEES, 
DECISIONS  OF. 

See  Practice,  F.  4. 


EQUITABLE  ESTATE. 
See  Qualification,  A.  (a)  2,  3. 5 

EVIDENCE. 
See  Practice,  E.  3. 
Qualification,  B.  (/)  6. 


616     FACT,  QUESTION  OF. 


LANDLORD. 


FACT,  QUESTION  OF. 

See  Notice  of  Objection,  A.  (c). 

Practice,  £•  L  S. 
Qualification,  A.  (a)  12. 

FACTORY. 
See  Qualification^  B.  (6)  4. 

FRAUD. 
See  Qualification,  A«  (a)  12. 

FREEHOLD  ESTATE. 
See  Qualification,  A.  (a). 

FREEMEN. 
See  Qualification.  B.  (K)  (f). 

FREEMEN  AND  LIVERYMEN. 
See  Qualification.  B.  (j'). 


GOVERNMENT  OFnCER. 
See  Qualification,  B.  (a)  I,  2; 

(/)2. 

GREENWICH  HOSPITAL. 
See  Qualification,  B.  (a)  2. 


INACCURATE  DESCRIPTION 
IN  RATE. 

See  Qualification,  B.  (/)  8, 4* 

INDORSEMENT  ON  CASE,* 
SIGNATURE  OF. 

See  Practice,  A.  %  3. 

INHABITANT  HOUSE- 
HOLDERS. 

See  Qualification,  B.  (i)« 

INSURANCE. 
See  Qualification,  B.  (e)  % 


HEARING  OF  CASE. 
See  Practice,  F. 

HOSPITAL. 
See  Qualification.  A.  (a)  S,  4, 5. ; 
B.  (fl)  2. 

HOUSE. 
•  See  Qualification,  B.  (6)  1, 2. 


JOINDER  OF  BUILDINGS. 
See  Qualification,  B.  (c). 

JOINDER  OF  PREMISES. 
See  Qualification,  A.  (c). 

JOINT  LESSEES. 
See  Qualification,  B.  (c). 

JOINT  OCCUPATION. 

See  List  of  Voters,  C.  (c). 
Qualification,  B,(a)  S;  (/) 
1.4. 


LANDLORD,  PAYMENT  OF 

RATES  BY. 
See  Qualification,  B.  (/)  %  3- 


LETTER  CARRIER. 
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LETTER  CARRIER. 
See  J)iSQUALiFiCATioM  OF  Elec- 

TOKS,  1. 

LEASEHOLDS. 
See  QoALiFicATioN,  A,  {b). 

LIST,  SPECIFICATION  OF,  IN 

NOTICE  OF  OBJECTION. 
See  Notice  of  Objection,  A.  (5). 

LIST  OF  VOTERS. 
Contents  of. 

A.  Generally. 
I.  The  place  of  abode  of  a  voter  is 
no  part  of  his  qualification.     (Per 
Maule,  J.) ;   Luckett  v.  Knotoles, 

Page  451 

B.  In  Counties. 

1.  Where  a  county  voter  has  no 
fixed  place  of  abode,  the  second 
column  in  the  register,  headed 
"place  of  abode,"  may  be  left  blank. 

"Travelling  abroad"  is  a  suffi. 
cient  description  in  the  second  co- 
lumn, when  the  party  has  no  fixed 
place  of  abode.    Walker  v.  Payne, 

324 

2.  The  situation  of  the  premises  in 
respect  of  which  a  party  claims  to 
vote  for  a  countyy  is  sufficiently 
described  under  the  stat.  6  Vict  c 
IS. ss.  4.  and  5.  (Schedule  (A), 
Nos.  2  and  S),  if  the  street  or  lane 
where  the  property  is  situate  be 
stated  (none  of  the  houses  therein 
being  numbered),  without  also  stat- 
ing the  name  of  the  occupying 

VOL.  I. 


tenant^  but  if  the  houses  are 
numbered,  the  number  also  should 
be  given. 

If  the  premises  are  not  in  a  street 
or  lane,  or  other  like  place,  but  in 
a  road,  or  on  a  common,  or  the  like, 
the  name  of  the  property  xhould 
be  given,  if  known  by  any,  or  the 
name  of  the  occupying  tenant. 
Eckersley  v.  Barker,  Page  190 
3.  It  is  a  question  of  fact  for  the 
determination  of  the  revising  bar- 
rister, .within  the  meaning  of  stat. 
6  Vict.  c.  18.  s.  40.,  whether  the 
qualifying  property,  on  the  face 
of  the  old  register,  be  sufficiently 
described  for  the  purpose  of  iden- 
tifying it;  and  the  Court  will  not 
review  his  decision.  Wood  v.  The 
Overseers  of  WUlesden,  314 

C.  In  Boroughs. 
(a)  Description  of  Qualification. 

^^Part  of  a  house"  is  a  sufficient 
description  of  an  occupier's  quali- 
fication to  vote  for  a  city  or 
borough,  within  the  meaning  of 
2  Will.  4.  c.  45.  s.  27.  Judson  v. 
Luciett,  490 

{b)  Successive  Occupation. 

Where  a  party  has  occupied  different 
premises  in  immediate  succession 
during  the  twelve  calendar  months 
next  previous  to  the  last  day  of 
July^  they  ought  all  to  be  set 
forth  in  the  description  of  his 
qualification  in  the  list  of  voters. 
Bartlett  v.  Gibbs,  73 

(c)  Joint  Occupation. 
In  stating  the  nature  of  a  voter's 
qualification  in  a  city  or  borough, 

u  u 
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LIVERYMEN. 


NOTICE  OF  CLAIM. 


when  the  right  of  voting  depends 
on  property,  it  is  only  necessary 
to  describe  the  property  which 
gives  the  qualification,  and  not  its 
incidents. 

Where,  therefore,  a  party  occu- 
pied a  house  and  shop  jointly  with 
another  person, — Heldy  that  it  was 
not  necessary  to  state  the  fact  of 
the  joint  occupation  in  the  list  of 
voters,  and  that  the  words  "  house 
and  shop*'  were  a  suflBcient  des- 
cription of  his  qualification, 
Daniel  V.  Camplin,  Page  264* 
And  see  Notice  of  Claim  B.(a)  1. 

D.  Amendments  in. 

L  An  erroneous  statement  of  the 
place  of  abode  in  the  list  of  voters, 
may  be  corrected  by  the  revising 
barrister,  under  stat.  6  Vict.  c.  18. 
8.40.    Luckeit  V.  Knowlesy      4*51 

2.  When  a  party  has  occupied  dif- 
ferent premises  in  immediate  suc- 
cession in  a  borough,  an  omission 
in  the  list  of  any  of  such  premises, 
amounts  to  a  mis-description  of 
his  qualification,  which  the  re- 
vising barrister  has  no  power  to 
amend.    Bartlett  v.  GibbSf        73 

LIVERYMEN. 
See  Free  men  and  Liverymen. 

LODGER. 

See  Qualification,  B.  (a)  4, 5. 

LONDON. 
See  Notice  of  Objection,  A .  (h)  1. 

Qualification,  B.  {j). 


MIS-DESCRIPIiON  OF  QUALI- 
FICATION. 

See  List  of  Voters,  D.  2. 


MISNOMER. 

See  Notice  of  Claim,  A. 

Notice  of  Objection,  A.  (c); 

(e)L 
Qualification,  B.  {/)  3,  4. 

MORTGAGE- 
See  Qualification,  A.  (a)  2. 

MULTIPLYING  OF  VOICES. 
See  Qualification,  A.  (a)  8,  9, 
10,  n. 


NOTICE  OF  APPEAL. 
See  Practice,  B.  (a)  I,  2,  S  ;  (6) 
1,  2,  3. 

NOTICE  OF  CLAIM. 
A.  In  Counties. 

Address  and  Service  of. 

The  parish  of  St.  M.  was  divided  into 
four  districts,  popularly,  but  im- 
properly, called  townships;  one 
of  the  four  overseers  appointed 
for  the  parish  at  large  undertaking, 
together  with  the  assistant  over- 
seer, the  exclusive  management  of 
one  of  these  so-called  townships. 
Each  of  such  overseers  respec- 
tively published  a  separate  notice, 
requiring  persons  entitled  to  vote 
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'  in  respect  of  property  situate 
within  his  so-called  township,  to 
send  in  their  claims  to  him  and 
the  assistant  overseer.  Heldy  that 
a  notice  of  claim  directed  to  and 
served  upon  **  the  overseers  of  the 
township  of  S."  was  sufiScient; 
service  upon  one  overseer  of  St»  M, 
being  service  upon  all,  and  the 
description  being  one  which  must 
have  been  *' commonly  under- 
stood '*  to  apply  to  the  overseers 
of  the  parish  in  which  such  so- 
called  township  was  situate. 
ElliM  V.  The*  Overseers  of  St.  Mary 
Wiihin,  Page  575 

B.  In  Boroughs, 
(a)  Form  of. 

(  Successive  Occupation.) 
1.  Where  the  qualification  of  a  claim- 
ant to  vote  for  a  borough^  consists 
of  two  houses  occupied  in  imme- 
diate successiony  the  number  of 
each  house,  if  numbered,  should  be 
stated  in  the  notice  of  claim,  and 
in  the  list  of  claimants. 

Therefore,  where  a  claimant,  so 
qualified,  had  only  inserted  in  his 
notice  of  claim  the  number  of  the 
house  secondly  occupied,  and  the 
barrister  decided  that  the  omission 
of  the  number  of  the  first  house 
in  the  list  of  claimants  disentitled 
the  party  to  be  inserted  in  the  list 
of  voters.  Held,  that  the  decision 
was  right. 

Sembley  per  Erie  J.,  that  if  the 
number  had  been  supplied  to  the 
satisfaction  of  the  barrister,  he 
ought  to  have  inserted  it  in  the 
list.    Flounders  v.  Donner,      365 


2.  Aparty  whose  qualification  to  vote 
for  a  borough  was  founded  on  the 
occupation  of  two  houses  in  im- 
mediate succession,  described  in 
his  notice  of  claim,  under  the 
third  column,  the  nature  of  his 
qualification  as  **  house,"  pointing 
out  in  the  fourth  column  the  situ- 
ation of  the  two  houses  in  ques- 
tion :  Held,  that  such  description 
of  his  qualification  was  sufficient, 
under  stat.  6.  Vict*  c»  18.  s.  15., 
Schedule  (B.)  Form  No.  6,  as  the 
third  column  was  intended  to 
point  out  the  general  nature  of  the 
qualification,  and  the  fourth  to 
give  a  more  particular  description 
of  it. 

Hddy  also,  per  ColtmanJ.y  that 
at  all  events  the  revising  barrister 
was  empowered,  under  Stat.  6.  Vict, 
c.  18.  s.  40.,  to  amend  the  descrip- 
tion in  the  third  column,  by  insert* 
ing  therein  ^*  houses  occupied  in 
immediate  succession."  Hitchins 
V.  Brovm,  Page  828 

(b)  Service  of. 

If  the  20  th  July  falls  on  a 
Sunday,  service  on  that  day  of  a 
notice  of  claim  upon  an  overseer  is 
sufficient,  under  stat.  6  Vict.  c.  18. 
s.  4'.  Rawlins  y, the  Overseers  of 
West  Derby,  373 

(c)  Transmission  of^fiy  post. 

The  production  of  a  stamped 
duplicate  notice  of  claim,  is  con- 
clusive to  show  that  the  original 
notice  of  claim  was  delivered  to 
the  overseers  in  the  ordinary  course 
of  post,  within  the  stat.  6  Vicl.  c. 
u  u  ^ 


620 


NOTICE  OF  OBJECTION. 


18.  ss.   100,  101.    Bat/lei/  v.  ike 
Overseers  of  Nanfmich,    Page  363 

NOTICE  OF  OBJECTION, 
A.  Form  of. 

(a)  Date. 

A  notice  of  objection  given  to 
the  overseers,  or  to  the  party  ob- 
jected to,  pursuant  to  stat  6.  Vict, 
c.  18.  «.  17,  must  state  the  year  of 
our  Lord  in  the  dating  thereof,  or 
it  will  be  insufficient.  Beerden  v. 
Hockin^  526 

(b)  Specification  ofList,  to  tohich 
Objection  re/ers. 

1.  The  note  at  the  foot  of  the  form 
No.  10.  Schedule  (B.),  annexed  to 
6  Vict.  c.  18.,  applies  only  to  cities 
or  boroughs  where  the  overseers 
are  required  to  make  out  two  lists 
of  voters ;  and  the  note  does  not 
apply  at  all  to  form  No.  11. 

Therefore  in  London,  where  the 
overseers  only  make  out  the  list 
of  householders  in  their  own  parish, 
a  notice  of  objection  to  the  over- 
seers need  not  specify  the  list  to 
which  the  objection  refers ;  nor 
need  the  notice  given  to  the  party 
objected  to.  Wansei^  v.  Perkins 
(Quigiey's  Case),  235 

2.  In  cities  or  boroughs  where  over- 
seers are  required  to  make  out  two 
lists  of  voters,  a  notice  of  objection 
to  the  overseers  must  specify  the 
particular  list  to  which  the  objec- 
tion refers,  even  when  the  name 
of  the  party  objected  to  appears  in 
one  list  only.    Barton  v.  Ashlet/, 

307 


3.  In  the  borough  of  Taunton  the 
overseers  make  out  two  lists,  one 
of  parties  entitled  to  vote  under 
Stat.  2  W.  4.  c.  45.  s.  27.,  the  other 
of  potwallers. 

A  notice  of  objection  was  in  the 
following  form :  —  "I  object  to 
your  name  being  retained  on  the 
list  of  persons  entitled  to  vote  as 
householders  in  the  election,**  &c. 
Held,  that  the  notice  was  suffi- 
cient, although  the  words,  **  bb 
householders,"  are  not  in  the  form 
No.  1 1 .  Schedule  (B.)  in  stat.  6  Vict, 
c.  18.,  it  not  appearing  that  the 
party  objected  to  had  been  misled 
by  the  insertion  of  those  words. 
Allen  v.  House,  Page  255 

(c)  Name  of  Objector. 

A  notice  of  objection  was  signed 
'<  William  Nicholas,  on  the  list  of 
voters  for  the  parish  of  Madd^^ 
The  name  of  William  Nicholas 
appeared  on  the  Madeley  list  of 
claimants^  but  in  the  list  of 
vo/erj  for  that  parish  it  stood 
thMBi—'*WiUiam  NicUessr  Held, 
that  the  sufficiency  of  the  notice 
was  a  question  of  fact,  and  not  of 
law,  the  real  question  being,  whe- 
ther the  name  was  so  stated  in  the 
list  of  voters  as  to  be  commonly 
understood,  pursuant  to  stat.  6 
Vict.  c.  18.  s.  101.  Hinion  v. 
Hinton,  259 

(d)  Place  of  abode  of  Objector • 
In  Counties. 

1.  A  notice  of  objection  was  signed 
"  John  Gadsby,  of  Poplar  Grove, 
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Didsbuiy,  on  the  register  of  voters 
for  the  ioxonskip  of  Manchester" 
In  the  register,  his  place  of  abode 
iras  also  stated  to  be  **  Poplar 
Grovey  Didshury**  Held^  Jirst^  a 
sufficient  compliance  with  the  form 
prescribed  by  stat.  6  Vict,  c.l8.  s, 
1,,  without  stating  the  name  of  the 
parish  to  which  the  township  of 
Manchester  belonged. 

Secondly i  that  the  description 
in  the  notice  of  the  objector's 
place  of  abode,  did  not  require  the 
addition  of  any  county  or  large 
town,  in  or  near  which  Didsbury 
was  situate^  Didsbury  being  itself 
a  township. 

Thirdly f  that  the  objector  was 
right  in  describing  his  place  of 
abode  as  it  appeared  on  the  regis- 
ter of  voters.  Gadsby  v.  War- 
burton^  Page  136 
2.  In  a  notice  of  objection  to  a 
county  voter,  the  objector  de- 
scribed himself  as  ''of '  The  Oaks,* 
on  the  register  of  voters  for  the 
parish  of  St.  JVooUos"  His  name 
was  on  the  list  of  voters  for  that 
parish,  and  in  the  fourth  column, 
the  description  given  of  his  quali- 
fying property  was  "  The  Oaks,^* 
Heldy  that  such  notice  of  objec- 
tion and  list  of  voters  could  not  be 
coupled  together  for  the  purpose 
of  furnishing  a  correct  description 
of  the  objector's  place  of  abode, 
which  must  be  collected  from  the 
notice  itself;  and^  consequently, 
the  description  of  the  place  of 
abode  in  the  notice  being  too  ge- 
neral, that  the  notice  was  insuffi- 
cient.    WooUet  v,  DaviSf         607 


In  Boroughs. 

3.  A  notice  of  objection  was  signed 
by  the  objector,  with  the  addition 
of  the  true  place  of  his  abode,  as 
it  was  at  the  time  of  serving  the 
notice,  this  place  of  abode  being 
different  from  that  which  appeared 
against  his  name  upon  the  list  of 
voters  —  Held,  per  Tindal  C.  J., 
CoUman  J.  and  ErU  J.,  that  the 
form  of  the  notice  was  a  sufficient 
compliance  with  the  stat.  6  Vict* 
c.  IS.s.  17.  Schedule  (B.),  Nos*  10, 
11.;  Maule J.  dissentiente*  Knotvles 
V.  Brooking,  Page  461 

4.  Neto  5arf/m  comprises  part  of  the 
parish  of  Fisherton  Anger,  in 
which  parish  is  Fishertofi  Street. 

A  party  whose  name  was  on  the 
list  of  voters  for  that  parish,  his 
place  of  abode  being  there  de- 
scribed as  Fisherton  Street,  served 
a  jiotice  of  objection  in  which  he 
described  himself  as  ^*  of  the  parish 
of  F.  A.  in  the  said  borough,  on 
the  list  of  voters  for  the  said  pa- 
rish cf  F.  A.**  No  other  person  of 
the  same  name  was  on  the  list  for 
that  parish.  Held,  that  the  notice 
was  sufficient.     Wills  v.  Adey, 

481 

5.  A  notice  of  objection  truly  de- 
scribed the  objector's  place  of 
abode  as  **  No.  398,  High  Street, 
Cheltenham,'*  the  description  of 
it  in  the  register  of  voters  being 
*^  Cheltenham**  only.  Held,  that 
the  notice  was  a  sufficient  com- 
pliance with  the  form  prescribed 
by  6  Vict.  c.  18.  s.  7.  Pruen  v. 
Cox,  30* 

u  u  3 
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(e)  Description  of  the  Objector. 

1.  In  the  borough  of  Lancaster  the 
register  is  composed  of  four  sepa- 
rate lists  of  names,  comprising 
one  list  for  each  of  the  three 
townships  into  which  the  borough 
is  divided*  made  out  by  the  re- 
spective overseers,  and  a  list  of 
freemen  made  out  by  the  town- 
clerk. 

A  notice  of  objection,  describing 
the  objector,  who  was  on  the  list 
of  freemen,  as  being  "  on  the  list 
of  voters  for  the  borough  of  Lan» 
caster^  was  held  insufficient,  under 
Stat.  6  Vict»  c.  18.  s.  17*  Schedule 
(B.))No.  11.  He^(/,  also,  that  the 
defect  in  the  notice  was  not  an 
**  inaccurate  description,"  and 
therefore  was  not  cured  by  the 
101st  section.  Edsinorth  v.  Jar- 
rer^  Page  517 

2.  A  notice  of  objection  signed  by 
W.  T,y  describing  himself  to  be 
•«  on  the  list  of  voters  for  the  pa- 
rish of  CUJlonr  where  his  name 
did  not  appear,  being  only  on  the 
alphabetical  list  of  the  freemen  of 
the  city  of  Bristol^  in  which  he 
was  stated  to  be  "  of  the  parish  of 
Clifton  :"  Heldf  insufficient.  Tud- 
ball  V.  Toton^clerk  of  Bristol,       7 

And  see  suprct,  (c). 

(y)  Signature  of  Objector. 

A  notice  of  objection  under  stat. 
6  Vict.  c.  18.  s.  17.9  must  be  signed 
by  the  hand  of  the  person  object- 
ing. 
So  also  roust  be  the  stamped 


duplicate,  when  the  notice  is  ienC 
by  post,  under  section  100. 

B.  Service  of 

1.  Service  of  a  notice  of  objection 
upon  one  of  the  overseers  is  good 
service  upon  all,  although  the 
overseer  served  be  not  one  of 
those  who  signed  the  list  of  voters 
for  the  parish.  Beenlen  v.  Hockin^ 

Page  526 

,2.  An  objector  who  selects  the  mode 
of  service  prescribed  by  stat. 
6  Vict.  c.  18.  s.  17.,  by  causing  his 
notice  to  be  lefk  at  the  place  of 
abode  of  the  person  objected  to, 
as  stated  in  the  list  qfvoterSf  must 
take  care  to  serve  it  at  his  actual 
place  of  residence. 

The  place  of  abode  of  a  voter 
for  a  borough,  was  described  in 
the  list  made  o.ut  by  the  overseers 
as  "  Lower  Mitton,"*  and  his  qua- 
lifying property  to  be  an  **  office 
and  wharf"  in  "  Lichfield  Street,** 
^bich  was  situate  in  Lower  Mil' 
ton.  His  true  place  of  abode  was 
not  in  Lamer  Mitton,  but  at  Har* 
iUbury,  though  he  had  formerly 
resided  in  Lower  Mitton^hut  never 
in  that  part  of  it  called  Lichfidd 
Street.  A  notice  of  objection, 
addressed  to  the  voter  at  Lower 
Mitton,  was  lefl  at  the  wharf  in 
Lichfield  Street.  Held,  that  the 
service  was  insufficient.  AUen  v. 
Greensillf  592 

C.  Transmission  by  post. 

[.  The  production  of  a  stamped  du- 
plicate notice  of  objection,  under 


NUMBER  OF  HOUSE. 


POTWALLERS. 
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Stat.  6  Vict.  c.  18.  d.  7- 100.,  is 
conclusive  evidence  that  the  ori- 
ginal notice  reached  the  party  ob- 
jected to  on  the  day  on  which  it 
would  have  been  delivered  in  the 
ordinary  course  of  post. 

So  also,  with  respect  to  a  notice 
of  objection  sent  by  post  to  the 
overseers,  pursuant  to  s,  101. 
Bishop  V.  Helps,  Page  35S 

2.  A  notice  of  objection  sent  by 
post,  is  not  void  because  deli- 
vered, in  the  ordinary  course  of 
post,  on  a  Sunday,  Colville  v. 
The  Town*  Clerk  ofRochestert 

380.  note  (a) 

3*  A  notice  of  objection,  delivered 
open  and  in  duplicate,  to  a  post- 
master's managing  clerk,  is  suffi. 
cient  within  the  stat.  6  Vict,  c,  100. 
Allan  Y.  Waterhouse,  92 

4.  The  production  by  the  objector 
himself  of  a  stamped  duplicate 
notice  of  objection,  is  sufficient, 
under  the  6  Via.  c.  18.  s.  100., 
though  <he  notice  was  posted  by 
an  agent.  Cuming  v.  Toms 9     151 

NUMBER  OF  HOUSE. 

See  List  of  Voters,  B.  2. 
Notice  of  Claim,  B.  (a)  1. 


OCCUPYING  TENANTS,  IN 
COUNTIES. 

See  Qualification,  A.  (c). 


OBJECTION  AND  OBJECTORS. 
See  Notice  of  Objection. 

OCCUPATION  "  AS  OWNER 
OR  TENANT.- 

See  Qualification.  B.  (a)  1, 2, 3. 6. 


PAPER  BOOKS,  DELIVERY 

OF. 

See  Practice,  C. 

"  PART  OF  A  HOUSE." 
See  List  of  Voters,  C.  (a). 

PARTNERSHIP  SHARES. 
See  Qualification,  A.  (a)  2. 

PAYMENT  OF  RATES. 
See  Rates. 

PLACE  OF  ABODE. 

See  List  of  Voters,  A.  1 ;  B.  1 ; 
D.  1. 
Notice  of  Objection,    A. 
(d). 

POST,  TRANSMISSION  OF  NO- 
TICES BY. 

See  Notice  of  Claim,  B.  (c). 
Notice  of  Objection,  C. 

POSTMASTER, 
See  Notice  of  Objection,  C.  3. 

POTWALLERS. 
See  Notice  of  Objection,  A. 
(*)3. 
Qualification,  B.  (k)  1. 
u  u  ^ 
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PRACTICE. 

A.  Signature  of  Case, 

1.  The  Court  refused  to  allow  an 
appeal  against  the  decision  of  a 
revising  barrister  to  be  entered, 
where  the  barrister,  after  consent- 
ing to  grant  a  case,  and  expressing 
his  approval  of  the  points  raised 
in  a  statement  of  facts,  returned 
the  statement  to  the .  parties  to 
draw  up  in  another  form,  and  died 
without  signing  the  case  as  altered 
in  accordance  therewith.  Netile' 
ton  V.  Burrellf  Page  157 

2*  The  statement  of  facts  signed  by 
the  revising  barrister,  should  also 
be  signed  by  him  on  the  back 
thereof,  whether  the  appeal  be 
consolidated  or  not;  but  where 
the  barrister  had  omitted  to  sign 
the  indorsement,  and  the  appel- 
lant had  used  due  diligence  to 
procure  his  signature  thereto,  the 
Court  allowed  an  appeal  to  be 
entered,  nunc  pro  tunc,  on  the 
fifth  day  of  term,  reserving  the 
right  of  the  respondent  to  object 
to  the  entry  on  the  hearing  of  the 
appeal.    Pring  v.  Estcourt,     505 

S.  The  revising  barrister  must  sign 
in  open  Court  the  indorsement  on 
the  statement  of  facts  required  by 
Stat.  6  Vict.  c.  18.  s,  42;  and  in 
the  absence  of  such  signature,  the 
Master  has  no  authority  to  enter 
the  appeal,  nor  the  Court  juris- 
diction to  hear  it. 

The  provisions  of  the  4<2nd  sec- 
tion, which   relate  to  single  ap- 


peals, are^ade  applicable  by  the 
45th  section,  to  consolidated  ap- 
peals.    Wanklyn  v.  WooU^t, 

Page  597 

B.  Notice  of  Intention  to  prosecute 

Appeal* 

(a)  To  the  Master. 

1.  The  62nd  section  of  the  stat. 
6  Vict,  c.  18.  requires  that  the 
appellant  shall,  within  the  first 
four  days  of  Michaelmas  term, 
transmit  to  the  Masters  of  the 
Court  the  statement  in  writing, 
signed  by  the  revising  barris- 
ter;  and  therewith  also  give  or 
send  a  notice  signed  by  him, 
stating  his  intention  to  prosecute 
the  appeal;  and  by  s.  64.  it  is 
provided,  that  no  appeal  shall  be 
entertained,  unless  such  notice 
shall  have  been  given. 

Where,  therefore,  such  notice 
had  not  been  given  within  the 
first  four  days  of  the  tei^n — Hdd, 
that  the  Court  had  no  jurisdiction 
to  order  the  Master  to  enter  the 
appeal.     Autey  v.  Topham,  1 

2.  The  Court  will  not  permit  an  ap- 
peal to  be  entered,  unless  a  notice 
be  delivered  to  the  Master,  signed 
by  the  appellant,  within  the  first 
four  days  of  Michaelmas  term; 
even  where  the  application  for  an 
enlargement  of  the  time  for  giving 
the  notice  is  made  within  the  first 
four  days  of  the  term,  and  an  af- 
fidavit by  the  appellant's  agent 
shows  that  it  was  not  practicable 
to  give  the  notice  within  the  pe- 
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riod  required  by  the  act.  Simpson 
V.  Wakinson,  Page  5 

S.  The  Court  refused  to  allow  an 
appeal  to  be  entered  nunc  pro 
tunc,  where  the  appellant's  attor- 
ney in  the  country  had  omitted  to 
obtain  his  client's  signature  to  the 
notice  to  prosecute  the  appeal  till 
the  third  day  o£  Michaelmas  term, 
and  the  notice  consequently  did 
not  reach  London  on  the  fourth 
day  of  term  before  the  Master's 
office  was  closed.  Petheridge  v. 
Ash,  SOI 

(b)  To  Respondent. 

1.  The  day  appointed  for  hearing 
registration  appeals,  is  the  Jirst 
day  appointed  for  that  purpose 
by  the  Court,  within  the  meaning 
of  Stat.  6  Vict.  c.  18.  s.  64*.,  which 
requires  ten  days'  notice  at  least 
to  be  given  to  the  respondent,  of 
the  appellant's  intention  to  prose- 
cute the  appeal. 

Where,  therefore,  the  decision 
of  the  revising  barrister  was  given 
on  the  16th  October^  and  the  first 
day  appointed  for  hearing  appeals 
was  the  12th  November f  and  no- 
tice was  given  on  the  2nd  No' 
vember  to  the  respondent  of  the 
intention  to  prosecute ;  —  Held 
(the  respondent  not  appearing), 
that  the  appeal  could  not  be 
heard,  and  that  the  Court  could 
not  postpone  the  hearing,  on  the 
ground  that  there  had  not  been 
reasonable  time  to  give  such  no- 
tice. Norton  v.  The  Town  Clerk 
of  Salisbury y  538 


2.  A  waiver  by  the  respondent  of 
notice  of  the  appellant's  intention 
to  prosecute  the  appeal,  pursuant 
to  Stat.  6  Ftc/.,c.  18.  «.  64>.,  will 
not  dispense  with  the  necessity  of 
proving  such  notice  to  have  been 

.  given,  before  the  appeal  can  be 
heard.  Newton  v.  The  Overseers 
of  Mobberley,  Page  335 

3.  Nor  does  an  application  on  the 
behalf  of  the  respondent  for  leave 
to  deliver  paper  books,  dispense 
with  proof  of  notice  of  the  appel- 
lant's intention  to  prosecute  the 
appeal.     Grover  v.  Bontems,   544 


C.  Paper  Boohs. 

1.  The  delivery  of  paper  books  is  a 
matter  quite  within  the  discretion 
of  the  Court,  and  when  they  had 
not  been  delivered  to  the  judges' 
clerks  four  clear  days  before  the 
first  day  appointed  for  hearing 
the  appeals,  the  Court  permitted 
their  delivery  nunc /?ro  nunc,  there 
appearing  to  be  sufficient  time  to 
enable  the  judges  to  peruse  them. 
EUiott  V.  The  Overseers  qfSt.Mary 
Within,  508 

2-  The  Court  allowed  paper  books 
to  be  delivered  to  the  Judges  nunc 
pro  nuncy  when  notice  had  been 
given  late  in  the  afternoon  of  the 
7th  November,  that  the  Court 
would  proceed  to  hear  registration 
appeals  'on  the  13th  November, 
and  the  paper  books  had  been 
actually  tendered  to  the  Judges' 
clerks  on  the  10th  November* 
Croucher  v.  Browne,  303 

3.  The  appellant  ought  to  deliver 
paper  books  to  the  Chief  Justice 


626 


PRACTICE. 


and  the  senior  puisne  Judge,  and 
the  respondent  to  the  two  junior 
puisne  Judges  of  the  Court.  Allan 
V.  fVaterhouse,*  Page  93,  note  (a) 

D.  Appearance  of  Parties, 

1.  Where  the  respondent  does  not 
appear,  the  Court  will  not  give 
judgment  for  the  appellant  with- 
out the  production  of  an  affidavit, 
stating  that  ten  days'  notice  has 
been  given  to  the  respondent  of 
the  appellant's  intention  to  pro- 
secute the  appeal.  Cohille  v.  The 
Town  Clerk  of  Rochester ^ 

380,  note  (a) 

%  When  the  respondent  does  not 
appear,  although  he  has  received 
due  notice  of  the  appellant's  in- 
tention to  prosecute  the  appeal, 
the  Court  will,  nevertheless,  re- 
quire the  appellant's  case  to  be 
argued  before  they  give  judgment. 
Cooper  V.  Harris  (Austin's  case), 

207 

3.  The  fact  of  counsel  having  been 
instructed  to  appear  for  the  re- 
spondent, does  not  amount  to  an 
appearance  by  him.  Grover  v. 
JSontemSf  544 

4»  Where  a  respondent  appears,  he 
cannot  object  to  the  form  of  the 
notice  of  intention  to  prosecute 
the  appeal,  given  under  s.  62. 
Ratolins  v.  The  Overseers  of  West 
Derby,  S73 

5.  Where  the  appellant  does  not 
appear,  and  the  respondent  does> 
the  decision  of  the  revising  bar- 
rister will  be  affirmed  with  costs. 
Bage  V.  Perkins,  255 


£.  Remitting  Case  to  Revising 
Barrister^ 

1.  The  Court  has  no  power  to  remit 
to  the  revising  barrister  the  case 
drawn  up  by  him,  because  he  has 
omitted  a  fact  deemed  material 
by  one  of  the  parties,  but  con- 
sidered immaterial  by  the  bar- 
rister ;  his  finding  upon  the  facts 
being  conclusive.  Hinton  t.  The 
Town  Clerk  o/fVenlock,  Page  123 

2.  When  the  revising  barrister  has 
found,  in  a  consolidated  appeal, 
that  all  the  cases  depend  upon  the 
same  point  of  law,  the  Court  will 
not  remit  the  case  to  him,  in  order 
that  he  may  state  the  qualifications 
of  the  parties  whose  appeals  are 
consolidated  with  the  principal 
case.     Hitchins  v.  Brown,      528 

3.  If  the  case  state  evidence,  instead 
of  facts,  it  will  be  remitted.  Pitts 
V.  Smedley.  196,  note  (a) 

4.  The  case  can  only  be  remitted  to 
the  barrister  when,  in  the  opinion 
of  the  Court,  the  statement  of  the 
matter  of  the  appeal  is  not  suffi- 
cient to  enable  them  to  give  judg- 
ment in  law.  Hinton  ▼•  The  Town 
Clerk  of  fVenlock,  123 

F.  Hearing  of  Case* 

1.  Alterations  cannot  be  made  in  the 
case  by  the  consent  of  the  parties. 
Whithomv.  Thomas,  126,  note  (a). 

2.  In  arguing  the  appeal,  the  ap- 
pellant begins.  Webh  v.  the  Over* 
seers  of  Birmingham,  6 

3.  Only  one  counsel  on  each  side 
can  be  heard.  Gadsby  t.  War* 
burton,  136 
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4.  The  Court  will  not  receive  as 
authorities,  decisions  of  election 
committees  of  the  House  of  Com- 
mons.    Whithorn  v.  Thomas^ 

Page  125 

5.  No  objection  can  be  argued  upon 
the  hearing  of  an  appeal,  which  is 
not  raised  by  the  case  stated  by 
the  revising  barrister*  Simpson 
V.  WUkinsonf  168;  Nunn  v.  Den-- 
ton,  178 

G.  Costs. 

Where  one  side  only  is  heard, 
'  the  party  succeeding  will  be  enti- 
tled to  costs.  Allen  v.  House,  255 
But  this  is  not  an  invariable 
rule.       Walker  v.   Payne,    324>; 
Gale  v.  Chubb,  550 

The  Court  refused  costs,  though 
one  side  only  had  been  heard, 
when  the  question  was  entirely  a 
matter  of  btu.  Crouchery.Br&mne, 

388 
See  also  supr^,  D.  5. 

• 

PRESUMPTION  OF  FEE 
ARISING  FROM  POSSESSION. 

See  Qualification,  A.  (a)  1. 


QUALinCATION. 

(a)  Freehold  Estate. 
A.  In  Counties* 

(Presumption  Jrom  Possession.) 
1.  A,  was  owner,  with  others,  of 
tenements  within  the  township, 
and  the  limits  of  the  ancient  bo- 
rough of  Kendal.  The  tenements 
were  held  by  burgage  tenure,  and 


by  the  custom  of  the  borough 
were  conveyed  by  deed,  .without 
livery  of  seisin  or  inrolment ;  and 
when  they  were  the  wife's  pro- 
perty, without  any  separate  ex- 
amination of  the  wife.  The  cus- 
toms relating  to  the  right  of  fe- 
males to  inherit,  and  to  dower, 
were  different  from  those  prevail- 
ing at  common  law.  No  sur- 
render or  admittance  was  required, 
nor  was  any  fine  paid,  upon  de^- 
scent  or  alienation.  There  was  a 
tradition,  but  no  record,  of  Courts 
Baron,  or  Customary  Courts,  hav- 
ing been  formerly  held  within  the 
township ;  but  the  tenements  were 
held  subject  only  to  the  payment 
of  fixed  annual  rents  (some  of 
which  were  payable  to  the  lords 
of  the  manor,  and  others  to  private 
individuals),  and  no  other  service 
had  been  performed  in  respect  of 
them.  The  owners  of  the  tene- 
ments had  voted  for  knights  of 
the  shire  at  four  elections,  as  free- 
holders. Held,  that  as  i^.'s  interest 
in  the  tenements  exceeded  the 
annual  value  of  forty  shillings, 
and  there  was  nothing  to  show 
tliat  the  freehold  was  in  any  body 
else,  it  must  be  presumed  that  his 
estate  was  of  freehold  tenure,  and 
therefore,  that  he  was  entitled  to 
vote  for  the  county.  Busher  y. 
Thompson,  P&gc  551 

{Partnership  Shares.) 

2.  Land  was  [bought,  and  a  fulling-* 
mill  erected  thereon,  and  fitted  up 
with  machinery,  out  of  monies  con- 
tributed by  a  large  number  of  per- 
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sons.  By  a  general  partnership 
deed  the  land  was  conveyed  to 
trustees  'and  their  heirs,  and  was 
vested  in  them  for  the  purpose  of 
the  conduct  and  management  of 
the  trade  carried  on  by  the  sub- 
scribers. 

The  concerns  of  the  company 
were  managed  by  a  committee  ap- 
pointed by  the  shareholders^  and 
the  committee  were  in  the  occu- 
pation of  the  mill  and  premises, 
'    and  employed  servants  to  work  it. 

The  partnership  deed  declared, 

that  the  lands,  mill,  &c.  should  be 

• 

deemed  and  considered  as  or  in 
the  nature  of  personal  estate,  and 
not  real  estate,  and  should  be  held 
in  trust  for  the  parties  thereto,  as 
part  of  their  partnership  stock  in 
trade.  It  also  provided  that  the 
land,  &c,  should  be  liable  to  the 
claims  for  indemnity,  &c.  of  the 
committee  and  trustees. 

Held^  that  as  there  was  no  trust 
which  was  absolutely  incompatible 
with  the  existence  of  a  present 
equitable  freehold  interest  in  the 
premises  in  the  several  share- 
holders, such  equitable  interest 
might  be  considered  as  vested  in 
them,  and  the  value  of  their  shares 
being  sufficient,  conferred  a  vote 
on  each  of  them. 

Tlie  trustees  had,  under  the 
powers  given  by  the  deed,  bor- 
rowed money  for  the  purposes  of 
the  mill,  for  which  they  had  given 
bondsand  notes  in  their  own  names. 
HeUy  that  the  money  so  borrowed 
had  not  the  effect  of  a  mortgage 


on  the  shares.      Baxter  y.  Nev^ 
man,  Page  287 

{Charities*) 

3.  By  Stat  35  Eliz.  c.  ?•»  it  was  enac- 
ted, that  for  the  space  of  twenty 
years  next  ensuing,  persons  might 
make  feoffments  to  the  use  of  the 
poor,  and  for  the  provision  or 
maintenance  of  houses  of  correc- 
tion, or  abiding-houses,  of  lands 
and  tenements,  in  the  same  man- 
ner as  might  have  been  done  un- 
der a  former  statute,  18  Eliz,  c 
20.  The  Stat.  39  Eliz,  c.5..  after 
referring  to  the  stat.  35  Eliz.  c  7., 
recited,  that  no  hospital,  house  of 
correction,  or  abiding-place,  could 
be  incorporated  but  by  the  Crown, 
or  under  license  from  the  Crown 
by  letters  patent;  and  enacted,  that 
hospitals  might  be  founded^  by 
deed  inrolled  in  Chancery,  and 
that  such  hospitals  should  be  in- 
corporated and  have  perpetual 
succession. 

A  freehold  building,  called 
Burghley  Hospital,  was  divided 
into  several  rooms,  each  of  the 
annual  value  of  AtL  Each  room 
was  separately  inhabited  by  a 
bedesman,  appointed  under  certain 
ordinances  purporting  to  have 
been  made  a.  d.  1597  (before  the 
Stat.  39  Eliz,  c.  5.),  but  of  which 
only  a  printed  copy  existed.  No 
deed,  or  charter,  or  letters  patent 
relating  to  the  hospital,  could  be 
found ;  neither  was  there  any  com- 
mon seal,  nor  any  inrolment  under 
the  Stat.  39  Eliz.  c.  5.    The  ordi- 
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nances  referred  to  certain  feoffees 
and  their  heirs,  but  none  were 
known  to  exist.  No  person  ad- 
mitted as  a  bedesman  had  ever 
been  known  to  be  removed  during 
his  life,  but  a  power  of  amotion 
was  contained  in  the  ordinances 
(by  which  the  hospital  was  go- 
verned) for  certain  infirmities  and 
vices  specified  therein.  Held^  that 
a  legal  foundation  for  the  hospital 
might  be  presumed,  not  necessa- 
rily investing  the  bedesmen  with 
a  corporate  character,  and  that 
they  were  entitled  to  a  separate 
equitable  estate  of  freehold  in 
their  respective  rooms.  Simpson 
V.  Wilkinson,  Page  168 

4.  By  letters  patent,  dated  38  Eliz., 
the  governors  of  Jesus  Hospital, 
Rolhwell,  were  incorporated  and 
empowered  to  appoint  and  amove 
a  principal  and  twenty-four  poor 
men,  so  often  as  it  should  seem  to 
be  convenient  to  them,  or  the 
greater  number  of  them.  The 
letters  patent  also  empowered  the 
governors  to  make  bye-laws  where- 
by it  was  ordained,  that  for  cer- 
tain offences  therein  described,  or 
other  lawful  and  reasonable  cause, 
the  principal  and  inmates  might 
be  removed.  No  principal  or  in- 
mate had  been  expelled  the  hos- 
pital. The  governors  received  the 
rents  of  the  hospital  estates,  and 
paid  them  to  the  principal  and  poor 
men.  The  principal  was  provided 
with  a  house  and  garden,  and  each 
inmate  with  a  room  and  piece  of 
ground  within  the  hospital,  of  a 
value  exceeding  40«.  per  annum. 


Hddf  that  the  appointments  of  the 
principal  and  inmates  under  the 
charter,  did  not  confer  upon  them 
any  freehold  interest  entitling 
them  to  a  vote  for  the  county,  but 
merely  an  estate  during  the  plea- 
sure of  the  governors.  Davis  v. 
Waddington,  Page  159 

In  1680,  the  Duke  of  Norfolk 
conveyed  lands  and  tenements, 
partly  situate  in  Yorkshire,  and 
partly  in  Nottinghamshire,  to  trus- 
tees, for  maintaining  Shrewsbury 
Hospital,  Sheffield,  and  paying  the 
inmates  according  io  certain  con- 
stitutions. The  constitutions  or- 
dained (inter  alia),  that  there 
should  be  one  governor  and  twenty 
poor  persons  in  the  hospital ;  that 
the  rents  of  the  said  lands,  &c. 
should  be  paid  into  the  treasury 
of  the  hospital ;  that  each  inmate 
should  receive  out  of  the  monies 
so  paid  in,  2s,  6d.  a  week,  and  an 
allowance  of  coals  and  clothing ; 
and  that  whenever  the  monies  in 
the  treasury  exceeded  100^.,  the 
surplus  should  be  equally  distri- 
buted among  the  pensioners. 

By  a  subsequent  private  act  of 
parliament,  it  was  enacted  that, 
instead  of  the  surplus  revenues  be- 
ing thus  distributed,  additional 
pensioners  should  be  chosen,  and 
the  trustees  were  directed  from 
time  to  time  to  add  as  many  more 
pensioners  as  the  revenues  of  the 
hospital  would  allow,  and  also  to 
pay  to  the  pensioners,  according 
to  the  circumstances  of  the  case, 
and  the  exigencies  of  the  times, 
such  fixed  stipends  as  they  should 
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'  think  fit,  and  alter  such  stipends 
as  they  should  find  requisite,  so 
that  the  stipends  should  at  no 
time  be  reduced  below  S«.  6d,  a 
week  in  money. 

The  present  number  of  inmates 
is  the  same  as  the  number  re- 
quired by  the  original  consti- 
tutions of  the  hospital.  The  re- 
venues of  the  hospital  arise 
entirely  from  real  property^  and 
the  trustees  have  no  beneficial 
interest  in  any  part  of  it.  Each 
inmate  receives  a  fixed  stipend  of 
lOs.  a  week.  i/eM,  that  as  the 
.  trustees  might  at  any  time  increase 
the  number  of  pensioners^  and  re- 
duce the  sum  paid  to  the  present 
inmates  to  S<«  6d.  a  week,  the  in- 
mates had  no  equitable  estate  in 
Nottinghamshire t  of  a  sufficient 
value  to  confer  the  franchise. 

SemhUy  per  Erk  J.,  that  the  in- 
mates had  no  equitable  estate  in 
land,  but  only  an  interest  in  a  sum 
of  money. 

Semblef  that  the  interest  of  the 
inmates  in  the  rents  received  from 
the  estates  in  the  two  counties  was 
apportionable*     Ashmore  v.  Lees, 

Page  337 

(Jtent'charge.) 

6.  Actual  possession  of  a  rent- 
charge,  within  the  meaning  of 
Stat.  2  W.  4.  c.  45.  s.  26.,  is  the 
actual  manual  receipt  of  the  rent 
itself,  or  some  part  of  it,  or  of 
something  in  lieu  of  it. 

Therefore,  where  a  rent-charge 
was  created  by  deed,  dated  Ja- 


nuary ^  1845,  whereby  the  first 
payment  was  to  become  due  on 
tlie  1st  January^  1846  —  Hetd^ 
that  the  grantee  was  not  entitled 
to  be  registered,  as  having  been 
in  the  actual  possession  thereof 
for  six  calendar  months  previous 
to  the  last  day  of  Jtdy^  pursuant 
to  that  statute.  Murray  v. 
Thomiley,  Page  4^ 

7>  A  rent-charge  which  had  been 
originally  created  in  1838,  pay- 
able quarterly,  and  which  had 
been  regularly  paid  to  the  grantee 
up  to  the  29th  September,  1845, 
was  by  him  assigned  on  the  19th 
January 9  1846,  to  A.  B.  and  C, 
in  trust  for  themselves,  D.,  and 
others.  The  first  payment  of  the 
rent,  afler  the  assignment,  was  on 
the  29th  April  following.  Held, 
that  2^.  was  not  entitled  to  be  re- 
gistered in  respect  of  his  having 
been  six  months  in  actual  posses- 
sion of  the  rent-charge,  within  the 
meaning  of  stat.  2  W.4f.  c.45.  «.26. 
Hay  den  v.  The  Overseers  of  Tiver- 
ton, 510 

(Splitting  Act.) 

8.  To  render  a  conveyance  void, 
under  the  stat.  7  &  SW,S.c. 25. 
Sm  7-,  as  having  been  made  in  order 
to  multiply  voices,  or  to  split  and 
divide  the  interest  in  any  houses 
or  lands,  the  seller  must  be  party 
or  privy  to  the  illegal  object  in- 
tended by  the  conveyance. 

The  owners  of  a  house  in  Xtc^- 

Jield  had  contracted  to  sell  it  for 

a  valuable   consideration  to  A-, 
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whoy  after  such  contract,  sold  it 
btm^Jide  to  six  other  persoDs,  and 
caused  the  conveyance  to  be 
made  from  the  original  owners  to 
them.  The  object  of  A*  in  so 
doing  was  to  increase  the  number 
of  voters  in  Lichfield^  but  the 
object  of  the  six  purchasers  was 
a  bon6  fdt  investment  of  their 
monejy  though  thej  expected 
that  the  possession  of  the  pro- 
perty would  entitle  each  of  them 
to  vote.  HM^  that  as  it  did  not 
appear  that  the  parties  conveying 
had  any  knowledge  of  the  object 
for  which  the  house  was  pur- 
chased, the  conveyance  was  not 
void  under  the  statute.  Marshall 
V.  Bawtif  Page  278 

9.  A  bon^Jide  purchase  of  land  for 
a  valuable  consideration  is  not 
rendered  void  by  the  stat.  7  &  8 
fVUl.  S.  c.  27*  s*  5*y  although  the 
vendees  buy  the  land  with  the 
object  of  splitting  and  dividing 
the  interest  therein  among  them- 
selves, and  such  object  is  known 
and  acquiesced  in  by  the  agent  of 
the  vendor;  the  vendor  himself 
not  knowing  that  the  object  of 
the  vendees  is  to  multiply  voices. 
Hoyland  v.  Bremnery  881 

10«  A  conveyance  made  in  com- 
pletion of  a  bon6  Jidt  contract  of 
sale,  where  the  money  is  paid  on 
the  one  hand,  and  possession  of 
the  land  taken  on  the  other,  and 
where  there  is  no  secret  reserva- 
tion or  trust  for  the  benefit  of  the 
vendor,  is  not  within  the  meaning 
of  the  Stat  7  &  8  WiU.  S.  c.25. 
«.  7*9  though  the  avowed  object  of 


both  the  vendors,  and  vendees  in 
becoming^  parties  to  the  convey- 
ance, is  the  multiplying  of  voices 
in  the  election  of  members  of  par. 
liament.     Alexander  v.  lfeuiman% 

Page  404^ 
11.  A  boni  Jide  conveyance  by  a 
father  to  his  two  sons,  in  con- 
sideration of  natural  love  and 
affection,  though  made  principally 
for  the  purpose  of  entitling  them 
to  be  registered  as  voters,  is  not 
void,  as  being  within  the  opera- 
tion of  Stat.  7  &  8  Wia.S.  C.25.  ^.7, 


Netoton  v.  Hargreaves^ 


424 


12.  The  Court  will  not  determine 
whether  the  circumstances  at- 
tending the  grant  of  a  rent-charge 
for  the  express  purpose  of  con- 
ferring on  the  grantee  a  qualifica- 
tion to  vote,  are  such  as  show  the 
grant  to  be  void,  upon  the  ground 
of  fraud ;  that  being  a  matter  of 
fact  which  the  barrister  must  'find 
for  himself.  Netoton  v.  The  Over" 
seers  ofMobberleyt  427 

(b)  Leaseholds* 

A  lessee  of  houses,  situate  within  a 
borough,  for  the  unexpired  residue 
of  a  term  originally  created  for 
not  less  than  sixty  years,  is  en- 
titled to  claim  a  vote  for  the 
county  in  reispect  of  such  of  the 
houses  as  are  not  individually  of 
sufficient  value  to  give  a  right  of 
voting  for  the  borough,  but  are 
collectively  of  the  clear  yearly 
value  of  not  less  than  107.  over 
and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the 
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same,  although  one  of  the  houses 
comprised  in  the  lease  is  of  suffi- 
cient value  to  confer  the  borough 
franchise.  Webb  v.  The  Overseers 
of  Birmingham  f  Page  18 

(c)  Occupying  Tenants* 

To  entitle  an  occupying  tenant  to 
vote  for  knights  of  the  shire,  under 
Stat.  2  W.  4.  c.'45.  s.  20.,  he  must 
be  liable  to  a  single  yearly  rent  of 
not  less  than  5(W.,  payable  in  re- 
pect  of  lands  held  under  one 
landlord.      Gadsby    v.    BarrotVf 

142 

B.  In  Boroughs, 
(a)  Nature  of  Occupation. 

("  As  Otoner  or  Tenant.'') 

1.  An  officer  in  the  service  of  go- 
vernment, occupying,  as  such, 
rent  free,  a  house  (no  part  of 
which  is  used  for  public  purposes) 
belonging  to  government,  in  part 
remuneration  for  his  services,  is  a 
'* tenant"  of  such  house,  within 
the  twenty -seventh  section  of  the 
Reform  Act.  Hughes  v.  The 
Overseers  of  Chatham^  51 

2.  The  appellant,  the  surgeon  of 
Greenwich  Hospital,  occupied, 
as  such,  a  house  belonging  to 
the  Commissioners  of  the  Hos- 
pital, in  the  infirmary,  (which 
house  was  appropriated  to  the 
surgeon  for  the  time  being,)  and 
had  occupied  it  ever  since  he 
was  first  appointed*  By  the  Ad- 
miralty regulations,  the  officers  of 
the  hospital  are  to  inhabit  the 


apartments  assigned  to  them, 
and  no  exchanges,  &c.,  can  be 
made  without  the  permission  of 
the  Lords  Commissioners.  The 
surgeon  is  only  removable  by  the 
Admiralty,  and  that  for  misbe- 
haviour. Heldf  that  under  these 
circumstances  the  appellant  did 
not  occupy,  either  as  owner  or 
tenant,  within  the  meaning  of  the 
stot.  2  JV.  4.  c.  45.  s.  27.  Dobson 
V.  Jones,  Page  105 

,  Sis  persons,  members  of  a  poli- 
tical association,  were  the  joint 
lessees  of  a  house,  and  were  alone 
liable  for  the  rent  thereof.    No- 
thing was  said  in  the  lease  of  the 
purpose  for  which  the  premises 
were  taken,  but  they  were  in  fact 
used  for  the  purposes  of  the  asso- 
ciation.   The  rent,  and  the  ser- 
vants who  had  charge  of  the  pre- 
mises, were  paid  out  of  a  common 
fund,  to  which  the  lessees,  and 
many  other  members  of  the  asso- 
ciation subscribed,  for  the  fpur- 
pose  of  carrying  out  the  objects 
of  the  association.   Various  mem- 
bers of  the  association  transacted 
the  business  of   the  association 
upon    the     premises,     and     the 
lessees,  when  in  London,  resorted 
to  them    daily,    and    transacted 
there,  partly  the  business  of  the 
association,  and  partly  their  own. 
The  revising  barrister  having  de- 
cided that  the  lessees  occupied 
the  premises  as  tenants,  and  that 
the  other  members  of  the  asso- 
ciation did  not  jointly  occupy  as 
tenants  with  the  lessees  —  Held, 
that  as,  upon  the  facts  8tated,^the 
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lessees  had  the  right  to  occupy, 
and  there  was  nothing  to  shew 
that  they  did  not  occupy,  the 
Court  could  not  do  otherwise 
than  affirm  the  decision.  Luckett 
V.  Bright^  ^        Page  456 

{Lodger.) 

4.  The  appellant  rented  two  floors 
in  a  house,  in  which  the  landlord 
occupied  the  shop  and  first  floor, 
residing  therein  with  his  family. 
The  appellant  had  exclusive  con- 
trol over  the  rooms  occupied  by 
him,  and  kept  the  keys  thereof. 
He  had  also  a  latch-key  to  the 
street  door,  but  this  was  some- 
times  fastened  by  a  lock,  of  which 
he  bad  no  key,  and  then  he  en- 
tered the  house  through  the  shop. 
Heidi  that  he  had  not  an  exclu- 
sive occupation  of  any  premises, 
as  owner  or  tenant,  within  the 
meaning  of  stat.  2  W.  4.  c.  45. 
s,  27*,  but  merely  a  limited  enjoy- 
ment as  an  inmate  or  lodger.  Piiis 
V.  Smedley^  ld6 

5.  A,  exclusively  occupied  the  whole 
of  the  second  floor  of  a  house,  as 
tenant  to  one  Knight^  who  also 
resided  in  the  house,  the  outer 
door  of  which  was  kept  closed, 
both  the  landlord  and  A.  having 
a  key  of  such  door.  Held^  that 
A.  was  a  lodger  only,  and  did  not 
occupy  premises  as  tenant,  within 
Stat.  2  JV.^c.  45.  $•  27.  Wansey 
▼.  Perkins  (Hill's  Case),  252 

&  A  person  having  the  separate 
and  exclusive  occupation  of  apart- 
ments in  a  house,  of  which  apart- 
ments he  has  the  key,  and  having 

VOL.  I. 


also  a  separate  key  for  his  own 
use  of  the  outer  door,  the  land- 
lord of  the  house  not  residing 
therein,  nor  occupying  any  part 
of  it,  is  an  occupier,  as  tenant,  of 
a  house,  within  the  meaning  of 
Stat.  2  W.  4.  c.  45.  «.  27*  Score  v. 


Huggettt 


Page  198 


ifi)  Nature  of  Premises. 

( "  House:') 

Vid.  supruy  (a)  4,  5, 6. 

1.  A  building,  containing  a  ground 
floor,  which  was  used  as  a  cow- 
house, and  an  upper  chamber, 
having  a  fire-place  and  a  window, 
and  furnished  with  a  bed  and 
chairs,  where  a  party  resided  and 
slept,  is  a  house,  within  the  mean- 
ing of  Stat.  2  W.  3.  c.  45.  s.  27. 
Nunn  V.  Denton^  178 

2.  A  building  calculated  for  a  dwell- 
ing-house, and  which  had  been 
once  used  as  such,  was  occupied 
by  the  tenant  in  possession,  partly 
for  warehousing  goods,  and  partly 
for  a  sale-room,  some  of  the  up- 
stairs apartments  being  let  oif  to 
be  used  as  workshops.  Held, 
that  it  was  properly  described  in 
the  list  of  voters  as  a  ''house," 
within  Stat.  2  W.  4.  c.  45.  s.  27. 
Daniel  v.  Coulsting,  2S0 

("  Other  Building:') 

3.  A  cow-house,  or  stable,  sub- 
stantially built  of  stone,  the 
roof  of  which  is  tiled,  having  a 
door  with  a  lock  and  key,  and 
being  suitable  for    the    purpose 

X  X 
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for  which  it  is  used,  and  also  con- 
veniently placed  for  the  occu- 
pation of  the  claimant's  land,  is  a 
building  within  the  meaning  of 
the  words  "  other  building/'  in 
the  27th  section  of  the  Reform 
Act,  Whiimore  ▼•  the  Town  Clerk 
of  Wenlock,  Page  10 

4.  A  room  in  a  factory,  being  a  dis- 
tinct or  separate  portion  thereof^ 
of  which  the  tenant  had  the  ex- 
clusive use,  and  also  the  key  of 
the  door  :  Heldf  to  be  a  building 
within  2  W.  4.  c,  45.  *.  27. 

Held  also,  that  the  fact  of  the  land- 
lord contracting  to  furnish,  and 
furnishing  power  from  a  steam- 
engine,  to  work  a  spinning-ma- 
chine in  such  room,  in  common 
with  machines  in  other  rooms  in 
the  factory,  did  not  destroy  the 
exclusive  character  of  such  occu- 
pation. Wright  y.  The  Town  Clerk 
of  Stockport.  32 

(c)  Joinder  of  Separate  Buildings, 

A  claimant  cannot  join  together  two 
separate  buildings,  in  order  to 
make  up  the  value  required  to 
confer  a  vote  for  a  city  or  bo- 
rough, under  the  27th  section  of 
the  Stat.  2  fT.  4.  c.  45.  Dewhurst 
V.  Fieldenf  274 

(d)  Buildings  within  the  Curtilage, 

The  appellant  occupied  a  house 
and  shop,  separated  from  each 
other  by  a  yard,  enclosed  all  round, 
save  but  for  an  open  passage, 
communicating  with  the  street. 
Held,  that  such  house  and  shop 


were  not  within  the  same  cur- 
tilage, and  therefore  could  not  be 
joined  together  so  aa  to  constitute 
one  entire  qualification,  within  the 
meaning  of  the  27th  section  of 
the  Reform  Act.    Powell  v.  Price. 

Page  586 

(e)  Value  of  Premises. 

1.  Whether  premises  are  of  the  clear 
yearly  value  of  10/.,  within  the 
meaning  of  2  W.  4.  c.  45.  s.  27m  ^ 
a  question  of  fact,  upon  which  the 
revising  barrister  must  decide  for 
himself. 

Per  Erie  J.,  the  fair  principle 
in  ascertaining  the  value  is,  to 
inquire  what  the  premises  would 
let  for  to  a  tenant,  and  deduct 
therefrom  what  a  tenant  would 
ordinarily  have  to  pay.  Coogan 
V.  Luckeltf  447 

2.  The  fair  annual  rent  of  premises 
is  the  proper  criterion  of  their 
"  clear  yearly  value,"  within  stat 
2  fF.  4.  c  45.  s.  27.,  without  mak- 
ing any  deductions  for  landlord's 
repairs  or  insurance.  Cc^vill  ▼• 
Wood.  48S 

(f)  Being  rated^  and  Payment  of 
Rates. 

1.  Where  a  rate  bears  upon  its  face 
the  name  of  the  occupier,  the 
premises  for  which  he  is  rated, 
the  rateable  value  thereof,  and 
the  amount  of  the  rate,  such 
rating  is  sufficient  within  the  27th 
section  of  the  Reform  Act. 

Payment  of  the  entire  rate  by 
any  of  the  parties  jointly  rated,  is 
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a  payment  by  each  of  the  joint- 
occupiers  of  his  respective  rate, 
within  the  meaning  of  the  same 
section.  Wright  ▼•  The  Town 
Clerk  of  Stockport^  Page  32 

2.  When  a  tenant  was  rated  for 
premises,  the  rates  of  which  were 
paid  by  government,  in  part  re- 
muneration for  the  tenant's  ser- 
vices. Heldt  that  as  he  was  liable, 
and  the  payment  was  made  on 
his  account,  by  those  whom  he 
procured  to  make  such  payment, 
by  giving  value  for  it,  the  pay- 
ment was  made  by  him,  within 
the  meaning  of  2  IVilL  4.  c.  45. 
s.  27.»  and  6  Vict,  c,  18.  s.  75. 
Hughes  v.  The  Overseers  of 
Chatham,  51 

S.  The  name  of  the  occupier  of  the 
house  No.  3,  Golden  Lane,  was 
inserted  in  the  rate-book  by  mis- 
take, as  the  occupier  of  No.  4. 
Under  an  agreement  with  the 
tenant,  the  landlord  had  paid  all 
the  rates  and  taxes  due  in  respect 
of  No.  3,  and  the  tenant  had  paid 
the  landlord  all  his  rent.  Held, 
that  the  tenant  had  been  bond 
fide  called  upon  to  pay  the  rate 
by  the  insertion  of  his  name  in  the 
rate-book,  and  had  bond  fide  paid 
it,  through  his  landlord,  within 
the  meaning  of  stat.  6  Vict.  c.  18. 
*.  75. 

Semble,  that  the  tenant  was 
rated  within  the  meaning  of  stat. 
2  IViU.  4.  C.45,  s.  27.,  notwith- 
standing No.  3  was  described  as 
No.  4 ;  but 

Heldy  that  at  all  events,  the 
"  inaccurate     description  *'     was 


cured  by  stat.  6  Vict,  c.  18.  s.  ?5. 
Cooky.  Lucketty  Page  432 

4.  Premises  in  St.  Michael,  Lichfield, 
being  jointly  occupied  by  a  father 
and  son,  three  rates  were  made 
for  the  relief  of  the  poor  of  the 
parish^  in  the  year  ending  Jidy, 
1844. 

In  the  third  rate,  the  nam^  of 
father  and  sqn^>ipere  inserted,  but 
the  name  of  the  son  was  led  out 
of  the  first  two  rates,  the  overseers 
not  being  aware,  until  afler  pay- 
ment of  the  first  and  second  rates, 
that  there  was  a  joint  occupation 
of  the  premises,  although  the  son 
had  paid  the  first  and  second  rates 
with  his  own  hand  to  the  collector. 

Held,  that  the  son  was  not  en- 
titled to  be  registered,  not  having 
been  on  the  two  first  rates,  nor 
bona  fide  called  upon  to  pay  them. 

Held,  also,  that  there  was  no 
misnomer,  or  inaccurate  or  insuffi- 
cient description  of  the  person  oc- 
cupying, within  the  meaning  of 
stat.  6  Vict.  c.  18.5.  75.  Moss  v. 
The  Overseers  of  St.  Michael, 
Lichfield,  184 

5.  The  name  of  the  landlord  of  a 
house  was  on  the  rate,  with  the 
house,  &c.,  opposite  to  it,  and  the 
tenant's  name  was  under  that  of 
the  landlord,  but  nothing  was  car- 
ried out  against  the  name  of  the 
tenant,  nor  were  the  two  names 
connected  by  a  bracket  or  other- 
wise. Held,  that  the  tenant  was 
rated  for  the  house.  Judson  v. 
Luckett,  490 

6.  The  name  of  an  occupying  tenant 
of  a  house  was  inserted   in  the 
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rate-book  between  that  of  his 
landlord,  who  was  rated  for  the 
house  in  question,  and  that  of 
A»  B.,  but  there  appeared  nothing 
opposite  the  tenant's  name  in  the 
other  columns  of  the  rate,  nor  was 
there  any  bracket  connecting  his 
name  with  that  of  the  landlord, 
though  the  figure  2  was  placed 
before  the  landlord's  name,  and 
the  figure  S  before  the  name  of 
A,  B,  Held,  that  the  tenant  was 
sufficiently  rated  for  the  house. 

At  the  revision,  one  of  the  paro- 
chial officers  stated,  that  the  te- 
nant's name  had  been  placed  upon 
the  rate  in  consequence  of  his 
having  made  a  claim  to  be  rated^ 
but  without  any  intention  to  rate 
him  for  any  thing.  Heldf  that  as 
the  question  of  rating  was  one 
which  ought  to  be  decided  by  an 
inspection  of  the  rate  itself,  any 
evidence  of  the  intention  with 
which  it  was  made,  should  have 
been  rejected.  Parientey.  Luckett, 

Page  441 

(g)  Claim  to  be  rated, 

I.  A  claim  to  be  rated  under  stat. 
2  IV.  4.  c.  45.,  is  only  good  for 
the  rate  for  the  time  being. 

Therefore,  where  a  party  claimed 
to  be  put  upon  the  rate  in  Jul^ 
ISSTy  and  the  overseers  neglected 
to  do  sO|  the  Court  held,  that,  as 
there  were  subsequent  rates  in 
respect  of  which  he  made  no  claim, 
he  was  not  to  be  deemed  to  be 
rated  during  the  continuance  of 
those  rates,  and  had  no  right  to 


vote.  Wansey  v.  Perkins  (Lockey's 
Case),  Page  249 

2.  Until  a  rate  be  perfected  by  pub- 
lication and  allowance,  the  last 
valid  rate  made  in  the  parish  con- 
tinues in  force. 

Therefore,  where  a  rate  was 
made  under  a  local  act  for  thir- 
teen weeks,  from  the  16th  of  Sep- 
tember  till  the  16th  o£  December, 
and  another  rate  was  made  on  the 
23d  of  December t  which  was  not 
published  till  the  5th  of  January 
following.  Held,  that  an  occupier 
claiming  on  the  27th  of  December 
to  be  put  upon  the  rate  for  the 
time  being,  pursuant  to  stat.  W.2A 
c.  45.  s.  30.,  must  be  deemed  to 
have  been  rated  to  the  September 
rate,  as  the  rate  for  the  time  being. 
Bushell  V.  Luckett,  398 

«*  Tender:* 

3.  The  appellant  not  being  rated 
to  the  poor  for  the  house  which 
he  occupied,  delivered  to  the  over- 
seer a  notice  of  claim  to  be  rated, 
at  the  same  time  asking  him  whe- 
ther any  rates  were  due.  The 
overseer  replied,  he  did  not  know, 
and  the  appellant,  who  had  more 
money  in  his  pocket  than  was 
sufficient  to  pay  the  rates,  said, 
"  If  there  are,  I  am  prepared  to 
pay  them."  The  overseer  then 
said,  '*  I  will  see  to  it ;"  upon  which 
the  appellant  went  away.  Hdd, 
that  this  was  not  a  tender  of  the 
amount  due,  within  the  meaning 
of  stat.  2  fV.  c.  45.  *.  30.  Bishcp 
V.  Smedley,  384 
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(A)  Residence. 

The  appellant,  a  freeman  of  the  bo- 
rough of  Tewkesbury,  resided  with 
his  wife  and  family,  and  carried 
on  business  as  a  wine*merchant  at 
Gloucester y  more  than  seven  miles 
from  Tevokesbury,  In  order  to 
claim  a  vote  for  the  borough,  he 
paid  ninepence  a  week  for  the  use 
of  a  furnished  bedroom,  and  a 
dark  closet,  in  a  friend's  house  at 
Tewkesbury.  He  had  the  key  of 
the  closet,  and  between  January 
and  July  kept  some  wine  samples 
in  it  During  that  time  he  slept 
in  the  bedroom  twelve  times,  and 
in  the  course  of  the  year,  ending 
July  1844,  between  fifleen  and 
twenty  times ;  but  he  never  took 
his  meals  in  the  house,  except  as 
a  guest.  Heldy  that  the  appel- 
lant had  not  resided  in  Tewkes' 
bury  within  the  meaning  of  the 
Stat.  2  IV.  4.  c.  45.  s.  82.  Whit- 
horn V.  ThomaSf  Page  125 

(})  Admission  of  Freemen  in  respect 

of  Birth. 

Before  the  passing  of  the  Reform 
Act,  the  right  of  voting  in  the 
borough  of  Malmesbury  was  vest- 
ed in  the  '^  capital  burgesses" 
only.  The  corporation  of  M. 
consists  of  four  classes  of  bur- 
gesses ;  the  first,  called  <'  capital 
burgesses;"  the  second,  *'  assistant 
burgesses;"  the  third,  *'  land- 
holders;" and  the  fourth,  <<free 
burgesses  or  commoners;*'  bur- 
gesses of  the  fourth  class  being 


qualified  for  admission  thereto 
{inter  alia)^  in  respect  of  birth. 
A  vacancy  in  the  third  class  is 
supplied  from  the  fourth  by 
seniority;  and  vacancies  in  the 
second  and  first  classes  are  filled 
up  from  the  third  and  second 
classes  by  election. 

P.,  prior  to  1st  Marchy  liBSI, 
had  been  admitted  a  "  free  bur- 
gess "  in  respect  of  birth,  and  was 
subsequently  elected  a  '' capital 
burgess."  Heldy  that  he  was  not 
disqualified  by  the  proviso  in  the- 
32nd  section  of  the  Reform  Act, 
as  **  elected  otherwise  than  in 
respect  of  birth,"  birth  having 
made  him  eligible  into  the  first 
class  of  burgesses.  Gale  v.  Chubby 

Page  544 

(j)  Freemen  and  Liverymen  in 
London. 

Freemen  and  liverymen  of  the  city 
of  London  admitted  to  their  free- 
dom by  purchase  since  the  Ist  of 
March,  1831,  are  entitled  to  be 
registered  and  to  vote,  notwith- 
standing the  proviso  in  the  d2d 
section  of  the  Reform  Act,  which 
applies  only  to  burgesses  or  free- 
men in  other  cities  or' boroughs. 
Croucher  v.  Browne^  388 

(k)  Reserved  Rights. 

I.  To  entitle  a  person  to  vote  as  an 
inhabitant  householder,  potwaller, 
or  scot  and  lot  voter,  under  stat. 
2  fT.  4.  c.  45.  s.  33.,  he  must  retain 
the  identical  qualification  which 
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he   had  when   the  Reform   Act 
passed. 

Where,  therefore,  a  person 
claimed  to  vote  for  the  borough 
of  Northampton^  as  a  six  months' 
inhabitant  householder,  and  it  ap- 
peared that  he  had  a  right  to 
vote  as  such  on  7th  oiJune  1832, 
but  that  in  October  1832,  he  ceased 
to  reside  at  Northampton^  and 
went  to  reside  at  Bedford^  where 
he  remained  for  fourteen  weeks : — 

Heldf  that  there  must  be  a  con- 
tinuous qualification,  and  that  as 
the  claimant  had  once  ceased  to 
*  reside,  and  thereby  lost  his  right 
to  vote,  he  could  not  acquire  a 
new  qualification  by  returning  to 
Northampton,  and  becoming  again 
an  inhabitant  householder.  Jef- 
frey  v.  Kitchener^  Page  210 

2.  Before  the  Reform  Act,  the  right 
of  voting  in  the  borough  of  War- 
xvickf  was  in  inhabitants  paying 
scot  and  lotk  Every  inhabitant 
who  had  been  duly  rated  for  six 
calendar  months  next  before  an 
election,  and  had  paid  all  rates 
due  from  him  before  the  actual 
giving  of  his  vote,  was  entitled  to 
vote  as  such  scot  and  lot  voter. 

A  scot  and  lot  voter,  who  had 
been  on  the  register,  every  year 
since  the  Reform  Act,  with  the 
exception  of  184v5,  and  who  had 
always  resided  within  the  borough, 
and  been  rated  in  respect  of  a 
house  therein,  paid  all  the  rates 
due  from  him  on  the  31st  July, 
1846.  Heldy  that  although  his 
right  to  be  registered  had  been 
suspended,  his  qualification  as  an 
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elector  according  to  the  usages  of 
the  borough  continued  ;  and,  con- 
sequently, that  the  omission  of  hia 
name  from  the  register  for  one 
year,  did  not  destroy  the  right 
reserved  to  him  by  stat.  2  JVUl.  4. 
c.  45.    s.  33.      Nicks    v.    Fields 

Page  566 


RATES  AND  PAYMENT  OF 
RATES. 

See  Qualification,  B.  (y*). 

REMIITING    CASE    TO   BAR- 
RISTER. 

See  Practice,  E. 

RENT,  APPORTIONMENT  OF. 
See  Qualification,  A.  (a)  5. 

RENT  CHARGE. 
See  Qualification,  A.  (a)  6,  7. 

REPAIRS. 
See  Qualification,  B.  {e)  2. 

RESERVED  RIGHTS. 
See  Qualification,  B.  (it). 

RESIDENCE- 
See  Qualification,  B.  (A). 

RIGHT  TO  BEGIN. 
See  Practice,  F.  2. 

ROOMS. 

See  Qualification,  B.  (a)  4,  5,  6 ; 
{b)  4. 


SCOT  AND  LOT  VOTERS. 
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SCOT  AND  LOT  VOTERS. 
See  QoALiriCATtoN,  B.  (A). 

SERVICE  OF  NOTICE  OF 
CLAIM. 

SeeVoTiCE  ow  Claim,  A.;  B.  (6). 

SERVICE  OF  NOTICE  OF, 
OBJECTION. 

See  Notice  ow  Objection,  B. 

SPLITTING  ACT. 

See  Qualification,  A.  (a)  8>  9, 10, 
IL 

STABLE. 
See  Qualification,  B.  (6)  S. 

STAMPED  DUPLICATE. 

See  Notice  of  Claim,  C. 
Notice  of  Objection,  C. 

STATEMENT  OP  CASE  BY 
REVISING  BARRISTER. 

See  Practice,  E. 


SUCCESSIVE  OCCUPATION. 

See  List  OF  Voters,  C.  (6);  D.  2. 
Notice  of  Claim,  B.  (a). 


SUNDAY. 

See  Notice  of  Claim,  B.  (i). 
Notice  of  Objection,  C.  2. 


TENDER  OF  RATE. 
See  Qualification,  B.  (g)  S« 


VALUE  OF  PREMISES. 
See  Qualification,  B.  (e). 


WAREHOUSE. 
See  Qualification,  B.  (i)  2« 
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